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PREFACE.

The

present generation of American citizens seems to have

a part to

act

Our immediate

scarcely less

ancestors are, indeed, singularly distinguished as

the founders of our

almost as

remarkable than the preceding.

critically,

Free

are ourselves

In the view of the sagacious observer,

situated.

jects of as profound and fearful interest as

The

we

Institutions; but

and, for usefulness at least, as fortunately

we

are ob-

were our Fathers.

ultimate success of our political system depends, perhaps,

neai'ly as

much on

the

generation that grows up under

first

them, as on that by wliich they were framed and organized.

It

is

our part not only to exhibit to the world a practical

illustration

of the influence of the Federal Constitution, but to

define and determine
to unforeseen

framers,

construction;

its

exigences,

as they

may

ai'ise

and new modifications;

to apply its provisions

and to cases contemplated by

its

under imexpected circumstances

to give, in short,

its

influence to the

public sentiment, on questions of deep and permanent interest;

and thus,

in

all

habits of thinking

probability, to establish

and of action, which

concerns as long as the Union
in

shall exist.

paper constitutions, however

expressed, to

control

the

4 4X11 9

skilfully

in

the

community,

will affect the public
It is

not altogether

devised or precisely

administration;

the

habits

of the
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mind,

national

course of legislative policy and judicial

llie

more

decision, the customs of the government, will in practice

meaning of the Constitution, and so

or less affect the received

become

On
bility

a part of the public law.

men

the public

of this age, therefore, rests a responsi-

To

of no ordinary kind.

the friends of rational liberty

and popular happiness they cannot be regarded but as objects

Their course

of deep and singular interest.

The

the State.

their opinions

important to

is all

productions of such of them as incorporate

and

spii'it,

with the national literature and national

may be among the richest and best gifts of ProviThe results of great powers and large
the land.

politics,

dence to

experience

in public affairs,

committed to wTiting

in

any country

and any age, can never be disregarded or neglected; but the

wisdom, and the tone of

lessons of civil and

political

and patriotic

expressed in the works of our

tinguished

Statesmen of the present generation,

emphatically

" above

all

feeling,

They may be

important.

social

own

regarded

dis-

more

are

strictly

price," the most precious and most sacred of the

national treasures; as they will probably constitute the nearest

approximation to a conservative principle
tutions,

•

Of

this

which our

this

in

our political

state of society admits.

character, in

an eminent degree, the publishers of

volume look upon the works of Mr.

Webster;

obtained his consent to their undertaking, they
it

to the

insti-

community,

in strong

and having

now

present

confidence that they are doing

important service to the country.

Among

individuals

who have grown

er under the existing Federal
say, that few or

none

ai'e

into distinction altogeth-

Government,

it is

not invidious to

more conspicuous.

Endowed by

nature with extraordinary powers, he has cultivated them in a

PREFACE.
manner and

to an extent,

most propitious

honor and henefit of

for the

V
for his

own

I'linie, ;ui(l

country; presenting at once a

Ills

splendid model of the character developed under our republi-

can institutions, and an

illustrious

power of

instance of the

character, thus developed, to preserve and improve those institutions.

To

an extent of practice and a degree of success

fession of the

experience
gulai-

Law,

rtu-ely

in the i)ro-

equalled in any age or country; to
years allow; to sin-

in public affairs as great as his

of conception, habits of discrimination, and the

powers

faculty of populai- reasonhig such as renders his eloquence peculiar,
laro-e

and gives

and

liberal

in a great

it

Uie great features of omtJie

degree a character of

views of things

;

own

its

to a surprising familiarity

own domestic and

;

to

w ith

foreign policy since

founaation of the government, and with the course of other

governments,

—

and history,

we

to all these traits of
ai-e,

by

Mr. Webster's character

a coincidence as

admirable, permitted to add the most
ciple,

all

uncommon

as

it

is

pure and honorable prin-

the domestic and social virtues, containing in them-

selves the only certain pledges of public

country, and consecrating the

man

good

faith

and love of

to the affections of his age

and of posterity.

We
for

look upon

it

as eminently fortunate, for the country

mankind, that such a man has not merely

of his

mind on the

left

and

the impress

professional and official transactions in

which

he has been engaged, but has already found occasion to secure
a perpetual memorial of many of his opinions upon our history,
institutions,

as well as a

and principal objects of legislation and jurisprudence;

monument of

in the literature

his patriotic

of his country.

Of

and humane sentiments,

other individuals of splendid

genius, and powerful influence in their day, death has

palpable shadow only, with posterity. Mr.

Webster,

left

an im-

should he
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be cut off without another opportunity of exerting

powers

his

for

the benefit of the public or his friends, cannot thus pass from the

He

memory

of men.

features

of his character,

which

ai'e

would
in

be to be seen,

still

in

the true

those productions of his mind,

already before the public.

In conclusion

we may be

permitted to add, that several of

the speeches and addresses contained in this volume, possessing

a character of

more permanent and general

translated and published in

And we

ai-e

interest,

have been

most of the languages of Europe.

not without authority for saying, that they have

been regarded, by men of enlightened judgments and cultivated
taste, as fine

examples of forensic and popular eloquence.

In

the language of one of the most eminent statesmen of England,

some of these speeches have been read

"no

less admiration

soundness and

coming

as

it

ability

of their general views."

does from those

the intellectual

in that country,

of their eloquence, than satisfaction

who

power or hteraiy

wath

in the

Tliis tribute,

are not apt to over-estimate

taste of

our country,

may be

regarded by us, with an honest pride, as evidence of uncommon
merit.

As

such,

we

offer this

speeches to our countrymen,
sustain

the high

wisdom and

in

volume of Mr. Webster's
full

confidence that they will

reputation tliey have acquired for political

true eloquence.
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DISCOURSE
DELIVERED AT PLYMOUTH, L\ COMMEMORATION OF THE FIRST
SETTLEMENT OF NEW ENGLAND. DEC. 22, 1820.

Let us rejoice that we behold this day. Let us be thankful that
we have lived to see the bright and happy breaking of the auspicious
morn, which commences the third century of the history of New
Auspicious indeed; bringing a happiness beyond the
allotment of Providence to men; full of present joy, and
gilding with bright beams the prospect of futurity, is the dawn that
awakens us to the commemoration of the landing of the Pilgrims.
Living at an epoch which naturally marks the progress of the history of our native land, we have come hither to celebrate the great
Forever honored be
event with which that history commenced.
Forever remembered the
tliis, the place of our fathers' refuge
day which saw them, weary and distressed, broken in everything
but spirit, poor in all but faith and courage, at last secure from the
dangers of wintry seas, and impressing this shore with the first foot-

England.

common

!

steps of civilized man
It is a noble faculty of our nature
!

which enables us to connect
our thoughts, our sympathies, and our happiness, with what is distant, in place or time; and, looking before and after, to hold communion at once with our ancestors and our posterity. Human and
mortal although we are, we are nevertheless not mere insulated beNeither the point
ings, without relation to the past or the future.
of time, nor the spot of earth, in which we physically live, bounds
live in the past by a
our rational and intellectual enjoyments.
knowledge of its history; and in the future by hope and anticipation.
By ascending to an association with our ancestors; by contemplating their example and studying their character; by partaking
their sentiments, and imbibing their spirit; by accompanying them
in their toils, by sympathizing- in their suiferings, and rejoicing in
their successes and their triumphs, we mingle our own existence
We become their conwith theirs, and seem to belong to their age.
temporaries, live the lives which they lived, endure Avhat they enAnd in like
dured, and partake in the rewards which they enjoyed.
manner, by running along the line of future time, by contemplating
the probable tbrtuncs of those who arc coming after us; by attempt-

We

4
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ing something which may promote their happiness, and leave some
not dishonorable memorial of ourselves for their regard, when we
shall sleep with the fathers, we protract our own earthly being, and
seem to crowd Avhatever is future, as well as all that is past, into the
narrow compass of our earthly existence. As it is not a vain and
false, but an exalted and religious imagination, which leads us to
raise our tlioughts from the orb, which, amidst this universe of
worlds, the Creator has given us to inhabit, and to send them with
sonicihing of the feeling which nature prompts, and teaches to be
proper among children of the same Eternal Parent, to the contemplation of the myriads of fellow beings, with which his goodness
has peopled the infinite of space; so neither is it false or vain to
consider ourselves as interested and connected with our whole race,
through all time; allied to our ancestors; allied to our posterity;
closely compacted on all sides with others; ourselves being but
links in the great chain of being, which begins with the origin of
our race, runs onward through its successive generations, binding
together the past, the present, and the future, and terminating at
last, with the consummation of all things earthly, at the throne of

—

God.

There may be, and there often is, indeed, a regard for ancestry,
which nourishes only a weak pride; as there is also a care for posterity, which only disguises an habitual avarice, or hides the workings of a low and groveling vanity.
But there is also a moral and
philosophical respect for our ancestors, which elevates the character
and improves the heart. Next to the sense of religious duty and
moral feeling, I hardly know what should bear with stronger obligation on a liberal and enlightened mind, than a consciousness of
alliance with excellence which is departed; and a consciousness,
too, that in its acts and conduct, and even in its sentiments and
thoughts, it may be actively operating on the happiness of those
who come after it. Poetry is found to have few stronger conceptions, by which it would affect or overwhelm the mind, than those
in which it presents the moving and speaking image of the departed
dead to the senses of the living. This belongs to poetry, only bePoetry is, in this respect, but
cause it is congenial to our nature.
the handmaid of true philosophy and morality; it deals with us as
human beings, naturally reverencing those whose visible connexion
with this state of existence is severed, and who may yet exercise
we know not what sympathy with ourselves; and when it carries
us forward, also, and shoAvs us the long continued result of all the
good we do, in the prosperity of those who follow us, till it bears us
from ourselves, and absorbs us in an intense interest for what shall
happen to the generations after us, it speaks only in the language
of our nature, and affects us with sentiments which belong to us as

—

human

beings.

Standing in this relation to our ancestors and our posterity, we
are assembled on this memorable spot, to perform the duties which
We have
that relation, and the present occasion, impose upon us.
come to this Rock, to record here our homage for our Pilgrim Fathers; our sympathy in their sufferings; our gratitude for their labors; our admiration of their virtues; our veneration for their

27
and our attachment to those '^^rinciples of civil and relif^ious
which they encountered the dangers of the ocean, the storms
of heavi^n, the violence of t^avages, disease, exile, and famine, to
And vc would leave, here, also, for tlie
enjoy and to esta!)lish.
generations which arc rising up rapidly to fill our places, some
proof, that we have endeavoured to transmit the great inheritance
unimpaired; that in our estimate of public principles, and private
virtue; in our veneration of religion and piety; in our devotion to
civil and religious liberty; in our regard to whatever advances human knowledge, or improves human liappiness, we are not altogether
unworthy of our origin.
There is a local feeling, connected with this occasion, too strong
to be resisted a sort of ii-cnius of the place, which inspires and awes us.
We feel that we are on the spot, where the first scene of our history
was laid; where the hearths and altars of New England were first
placed; where Christianity, and civilisation, and letters made their
first lodgement, in a vast extent of country, covered with a wilderness,
and peopled by roving barbarians. We are here, at the season of
The imagination irresistibly
the year at which the event took place.
and rapidly draws around us the principal features, and the leading
We cast our eyes abroad on the
characters in the original scene.
ocean, and we see where the little bark, with the interesting group
upon its deck, made its slow progress to the shore. We look around
us, and behold the hills and promontories, where the anxious eyes
VVe
of our fathers first saw the places of habitation and of rest.
feel the cold which benumbed, and listen to the winds which pierced
Beneath us is the Rock, on which New England received
them.
We seem even to behold them, as they
the feet of the Pilgrims.
piety;

iil)rrtv,

—

;

struggle with the elements, and, with toilsome efforts, gain the
listen to the chiefs in council; we see the unexampled
shore.
exhibition of female fortitude and resignation; we hear the whisperings of youthful impatience, and we see, what a painter of our own
has also represented by his pencil, chilled and shivering childhood,
houseless, but for a mother's arms, couchless but for a mother's
The mild dignity of
breast, till our own blood almost freezes.

We

Carver and of Bradford; the decisive and soldierlike air and
manner of Standish; the devout Brewster; the enterprising Allerton; the general firmness and thoughtfulncss of the whole band;
their conscious joy for dangers escaped; their deep solicitude about
dangers to come; their trust in Heaven; their high religious faith,
all of these seem to belong to
full of confidence and anticipation:

—

fill us with reverence and admiration.
The settlement of New England by the colony which landed here
on the twenty-second of December, sixteen hundred and twenty,
although not the first European establishment in what now constitutes the United States, was yet so peculiar in its causes and character, and has been followed and must still be followed, by such
consequences, as to give it a high claim to lasting commemoration.
On these causes and consequences, more than on its immediately attendant circumstances, its importance as an historical event depends.
Great actions and striking occurrences, having excited a temporary

this place,

and to be present upon this occasion, to
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admiration, often pass away and are forgotten, because they leave
no lasting results, afTecfing the prosperity and happiness of communities.
Such is frequently the fortune of the most hrilliant military
achievements.
Of the ten thousand battles which have been fought;
of all the helds fertilized with carnage; of the banners which have
been bathed in blood; of the warriors who have hoped that they had
risen from the field of conquest to a glory as briglit and as durable
as the .stars, how few that continue long to interest mankind!
The
victory of yesterday is reversed by the defeat of to-day; the star of
military glory, rising like a meteor, like a meteor has fallen; disgrace
and disaster hang on the heels of conquest and renown; victor and
vanquished presently pass away to oblivion, and the world goes
on in its course, with the loss only of so many lives and so rnuch
treasure.

But

be frequently, or generally, the fortune of military
it is not always so.
There are enterprises, iTiilitary
as well as civil, which sometimes check the current of events, give
a new turn to hjimian aftairs, and transmit their consequences through
ages.
We see their importance in their results, and call them great,
because great things follow. There have been battles which have
if this

achievements,

fixed the fate of nations.

These come down

to us in history w'ith a

and permanent interest, not created by a display of glittering
armor, the rush of adverse battalions, the sinlcing and rising of pennons, the flight, the pursuit, and the victory; but by their effect in
advancing or retarding human knowledge, in overthrowing or establishing despotism, in extending or destroying human happiness.
When the traveller pauses on the plain of Marathon, what are the
emotions which most strongly agitate his breast.^ What is that glorious recollection, which thrills through his frame, and suffuses his
eyes? Not, I imagine, that Grecian skill and Grecian valor were
here most signally displayed; but that Greece herself was here
saved.
It is, because to this spot, and to the event which has rendered it immortal, he refers all the succeeding glories of the republic.
It is because if that day had gone otherwise, Greece had perished.
It is because he perceives that her philosophers, and orators, her
poets and painters, her sculptors and architects, her governments
and free institutions, point backward to Marathon, and that their future existence seems to have been suspended on the contingency,
whether the Persian or the Grecian banner should wave victorious
solid

—

beams of that day's setting sun.
dles at the retrospect, he is transported

in the

And
back

as his imagination kinto the interesting mo-

ment, he counts the fearful odds of the contending hosts, his interest for the result overwhelms him; he trembles, as if it were still
uncertain, and seems to doubt, whether he may consider Socrates
and Plato, Demosthenes, Sophocles and Phidias, as secure, yet, to
himself and to the world.
" If we conquer," said the Athenian commander on the morning
of that decisive day,
" If we conquer, we shall make Athens the
greatest city of Greece."
A prophecy, how well fulfilled
" If
God prosper us," might have been the more appropriate language
of our Fathers, when they landed upon this Rock
" if God prosper us, v/e shall here begin a work which shall last for ages; we

—

!

;

—

—
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shall plant hore a new society, ia the principles of the fullest liberty,
and the purest religion: we sliiill sul)ilue this wilderness wliich is l)cfore us; we shall lill this region of the great continent, which stretch-

es almost from pole to pole, with civilisation and Christianity; tlie
temples of the true God shall rise, where now ascends the smoke of
idolatrous sacrifice; fields and gardens, the flowers of summer, and
the waving and golden harvest of autumn, shall extend over a thousand hills, and stretch along a thousand valleys, never yet, since the
shall whiten
creation, reclaimed to the use of civilized man.
this coast with the canvass of a prosperous conunerce; we shall stud
That which we
the long and winding shore with an hundred cities.
sow in weakness shall be raised in strength. From our sincere but
houseless worship, there shall spring splendid temples to record God's
goodness; from the simi)licity of our social union, there shall arise
wi.se and politic constitutions of government, full of the lil)erty
which we ourselves bring and breathe; from our zeal for learning,
institutions shall spring which shall scatter the light of knowledge
throughout the land, and, in time, paying back where they have borrowed, shall contribute their part to the great aggregate of human
knowledge; and our descendants, through all generations, shall look
back to this spot, and to this hour, with unabated affection and re-

We

gard."

A

brief remembrance of the causes which led to the settlement
of this place; some account of the peculiarities and characteristic
qualities of that settlement, as distinguished from other instances of
colonization; a short notice of the progress of New England in the
great interests of society, during the century which is now elapsed;
with a few observations on the principles upon which society and
government are established in this country; comprise all that can

—

be attempted, and much more than can be satisfactorily performed
on the present occasion.
Of the motives which influenced the first settlers to a voluntary
exile, induced them to relinquish their native country, and to seek an
asylum in this then unexplored wilderness, the first and principal,
no doubt were connected with Religion. They sought to enjoy a
higher degree of religious freedom, and what they esteemed a purer
form of religious worship, than was allowed to their choice, or preThe love of religious
sented to their imitation, in the old world.
liberty is a stronger sentiment, when fully excited, than an attachment
That freedom which the conscience
to civil or political freedom.
demands, and which men feel bound by their hopes of salvation to
contend for, can hardly fail to be attained. Conscience, in the cause
of Religion, and the worship of the Deity, prepares the mind to act,
and to suffer beyond almost all other causes. It sometimes gives an
impulse so irresistible, that no fetters of power or of opinion can
withstand it.
History instructs us that this love of religious liberty,
a compound sentiment in the breast of man, made up of the clearest
sense of right, and the highest conviction of duty, is able to look the
sternest despotism in the face, and with means a])parently most inadThere is a boldness, a
equate, to shake principalities and powers.
spirit of daring, in religious reformers, not to be measured bv the
It the
general rules which control nien'.-5 purposes and actions.
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hand of power be laid upon it,
and its elasticity, and to cause
terrible.

Human

compassed nothing
Nothing can stop

seems to augment its force
action to be more formidable and
invention has devised nothing, human power has
this only

its

when it breaks forth
nothing can check it,
but indulgence.
It loses its power only when it has gained its object.
The principle of toleration, to which the world has come so
slowly, is at once the most just and the most wise of all principles.
Even when religious feeling takes a character of extravagance and
enthusiasm, and seems to threaten the order of society, and shake
the columns of the social edifice, its principal danger is in its restraint.
If it be allowed indulgence and expansion like the elemental
fires it only agitates and perhaps purifies the atmosphere, while its
efforts to throw off' restraint Avould burst the world asunder.
It is certain, that although many of them were Republicans ia
principle, we have no evidence that our New England ancestors
would have emigrated, as they did, from their own native country,
become wanderers in Europe, and finally undertaken the establishment of a colony here, merely from their dislike of the political systems of Europe. They fled not so much from the civil government,
as Irom the Hierarchy, and the laws which enforced conformity to
the Church Establishment.
Mr. Robinson had left England as early as sixteen hundred and eight, on account of the persecutions for
nonconformity, and had retired to Holland.
He leil England, from
no disappointed ambition in affairs of state, from no regrets at the
want of preferment in the church, nor from any motive of distinction, or of gain.
Uniformity in mattei's of religion was pressed
with such extreme rigor, that a voluntary exile seemed the most eligible mode of escaping from the penalties of noncompliance.
The
accession of Elizabeth had, it is true, quenched the fires of Smithfield, and put an end to the easy acquisition of the crown of martyrdom. Her long reign had established the Reformation, but toleration was a virtue beyond her conception, and beyond the age.
She
left no example of it to her successor; and he was not of a character which rendered it probable that a sentiment either so wise or so
liberal should originate with him.
At the present period it seems
incredible, that the learned, accomplished, unassuming, and inoffensive Robinson shovdd neither be tolerated in his own peaceable
mode of worship in his own country, nor suffered quietly to depart
from it. Yet such was the fact. He left his country by stealth,
that he might elsewhere enjoy those rights which ought to belong
to men in all countries.
The embarkation of the Pilgrims for Holland is deeply interesting, from its circumstances, and also as it
marks (he character of the times, independently of its connexion
witii names now incorporated with the history of Empire.
The embarkation was intended to be in the night, that it might escape the
notice of the officers of government.
Great pains had been taken
to secure boats, which should come undiscovered to the shore, and
receive the fugitives; and frequent disappointments had been experienced in this respect.
At length the appointed time came, bringing with it unusual severity of cold and rain.
An unfrequented
and barren heath, on the shores of Lincolnshire, was the selected
that

it,

can forcibly restrain

but to give
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to

it;

it,
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where the feet of the Pilgrims were to tread, for the hist time,
the land of their fathers.
The vessel which was to receive them, did not come until the next
day, and in the meantime the little band was collected, and men
and women and children and baggage were crovvded together, in
melancholy and distressed confusion. The sea was rough, and tiic
women and children already sick, from their passage down the rivAt length the wished for boat sier to the place of embarkation.
spot,

and fearfully approaches the shore, and men and women and
children, shaking with fear and with cold, as many as the small vesInnncdiately the
sel could bear, venture oil" on a dangerous sea.

lently

advance of horses is heard from behind, armed men appear, and
In the
those not yet embarked are seized, and taken into custody.
hurry of the moment, there had been no regard to the keeping together of families, in the first embarkation, and on account of the
appearance of the horsemen, the boat never returned for the residue.
Those who had got away, and those who had not, were in
storm, of great violence, and long duration, arose
equal distress.
at sea, which not only protracted the voyage, rendered distressing
by the want of all those accommodations which the interruption of
the embarkation had occasioned, but also forced the vessel out of
her course, and menaced immediate shipwreck; while those on shore,
wjien they were dismissed from the custody of the officers of justice, having no longer homes or houses to retire to, and their friends
and protectors being already gone, became objects of necessary
charity, as well as of deep commiseration.
As this scene passes before us, we can hardly forbear asking,
whether this be a band of malefactors and felons flying from justice.'*
What are their crimes, that they hide themselves in darkness? To
what punishment are they exposed, that to avoid it, men, and women, and children, thus encounter the surf of the North Sea, and
the terrors of a night storm? What induces this armed pursuit,
and this arrest of fugitives, of all ages and both sexes? Truth docs
not allow us to answer these inquiries, in a manner that does credit
This was not the flight
to the wisdom or the justice of the times.

A

—

—

It was an humble and peaceable religion,
of guih, but of virtue.
from causeless oppression. It was conscience, attempting to
It was Robinson,
escape from the arbitrary rule of the Stuarts.
and Brewster, leading ofl" their little band from their native soil, at
iiist to find shelter on the shores of the neighbouring continent, but

flying

ultimately to come hither; and having surmounted all difficulties,
and braved a thousand dangers, to find here a place of refuge and
of rest.
Thanks be to God, that this spot was honored as the asylum of religious liberty. May its standard, reared here, remain
forever!
May it rise up as high as heaven, till its banner shall fan
the air of both continents, and wave as a glorious ensign of peace

—

and security

to the nations!
peculiar character, condition, and circumstances of the colonies which introduced civilisation and an English race into New
England, aftbrd a most interesting and extensive topic of discussion.
On these much of our subsequent character and fortune has
depended. Their influence has essentially aflected our whole his-
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two centuries wliich have elapsed; and as they
have become intimately connected with government, laws, and property, as well as with our opinions on the subjects of religion and
civil liberty, that influence is likely to continue to be felt through
the centuries which shall succeed.
Emigration from one region to
another, and the emission of colonies to people countries more or
less distant from the residence of the parent stock, arc common incidents in the history of mankind; but it has not often, perhaps
never happened, that the establishment of colonies should be attempted, under circumstances, however beset with present difficulties and dangers, yet so favorable to ultimate success, and so
conducive to magnificent results, as those which attended the first
settlements on this part of the continent.
In other instances, emigration has proceeded from a less exalted purpose, in a period of
less general intelligence, or more without plan and by accident; or
under circumstances, physical and moral, less favorable to the expectation of laying a foundation for great public prosperity and
tory, throun;h the

future empire.
great resemblance exists, obviously, between all the English
colonies, established within the present limits of the United States;
but the occasion attracts our attention more immediately to those
which took possession of New England, and the peculiarities of
these furnish a strong contrast with most other instances of colonization.

A

Among the ancient nations, the Greeks, no doubt, sent forth from
their territories the greatest number of colonies.
So numerous indeed were they, and so great the extent of space over which they
were spread,

that the parent country fondly and naturally persuaded
by means of them she had laid a sure foundation for
the universal civilisation of the world.
These establishments, from
obvious causes, Avere most numerous in places most contiguous;
yet they were found on the coasts of France, on the shores of the
Euxine Sea, in Africa, and even, as is alleged, on the borders of India.
These emigrations appear to have been sometimes voluntary and
sometimes compulsory; arising from the spontaneous enterprise of individuals, or the order and regulation of government.
It was a common opinion with ancient writers, that they were undertaken in religious obedience to the commands of oracles; and it is probable that
impressions of this sort might have had more or less influence; but it
is probable, also, that on these occasions the oracles did not speak
a language dissonant from the views and purposes of the state.
Political science among the Greeks seems never to have extended
to the comprehension of a system, which should be adequate to the
government of a great nation upon principles of liberty. They
were accustomed only to the contemplation of small republics, and
were led to consider an augmented population as incompatible with
free institutions.
The desire of a remedy for this supposed evil, and
the wish to establish marts for trade, led the governments often to
undertake the establishment of colonies as an affair of state expediency.
Colonization and commerce, indeed, would naturally become
objects of interest to an ingenious and enterprising people, inhabiting a territory closely circumscribed in its limits, and in no small
herself, that
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part mountainous and sterile; while the islands of (he adjacent seas,
and the promontories and coasts of the neighbouriii^r continents, by
their mere proximity, stron<;ly solicited the excited spirit of emiifrafion.
Such was this proximity, in many instances, tliat the ne\e settlements appeared ratlier to he the mere extension (if population over
conti>iiious territory, than the estahlishment of distant colonies.
In
proportion as they were neaT to the parent state, they would he under
The colony at Marseilles
its authority, and partake of its fortunes.
might perceive lightly, or not at all, the sway of Phocis; while the
islands in the Egean Sea could hardly attain to independcuice of
their Athenian origin.
3Iany of these establishments took place at
an early age; and if there were defects in the governments of the
parent states, the colonists did not possess philosophy or experience
sufficient to correct such evils in their own institutions, even if they
had not been, by other causes, deprived of the power. An immediate necessity, connected with the support of life, was the main and
direct inducement to these undertakings, and there could hardly exist more than the hope of a successful imitation of institutions with
which they were already acquainted, and of holding an equality with
The laws and custheir neighbours, in the course of improvement.
toms, both |)olitical and municipal, as well as the religious worship
of the parent city, were transferred to the colony; and the parent
city herself, with all such of her colonies as were not too far remote
for frequent intercourse, and common sentiments, would appear like
a family of cities, more or less dependent, and more or less connectknow how imperfect this system was, as a system of gened.
eral politics, and what scope it gave to those mutual dissentions and

We

which proved so fatal to Greece.
more pertinent to our present purpose to observe, tliat
nothing existed in the character of Grecian emigrations, or in the
spirit and intelligence of the emigrants, likely to give a new and imconflicts

But

it

is

human afiairs, or a new impulse to the human
Their motives were not high enough, their views were not
sufficiently large and prospective.
They went not forth, like our
ancestors, to erect systems of more perfect civil liberty, or to enjoy
a higher degree of religious freedom.
Above all, there was nothing
in the religion and learning of the age, that could either inspire high
purposes, or give the ability to execute them.
Whatever restraints
on civil liberty, or whatever abuses in religious worship, existed at
the time of our fathers' emigration, yet, even then, all was light in
the moral and mental world, in comparison with its condition in most
portant direction to

mind.

periods of the ancient states.
The settlement of a new continent,
in an age of progressive knowledge and improvement, could not but
do more than merely enlarge the natural boundaries of the habitable
world.
It could not but do much more even than extend commerce
and increase weahh among the human race.
see hoAv this event
has acted, how it must have acted, and wonder only why it did not
act sooner, in the production of moral effects, on the state of human
knowledge, the general tone of human sentiments, and the prospects
of human happiness.
It gave to civilized man not only a new continent to be inhabited and cultivated, and new seas to be explored;
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gave him also a new range for his thoughts, new objects for
and new excitements to knowledge and improvement.
Roman colonization resembled, far less than that of the Greeks,
Power and dominion were
the original settlements of this country.
Her whole
the objects of Rome, even in her colonial establishments.
She grasped
exterior aspect was for centuries hostile and terrific.
at dominion, from India to Britain, and her measures of colonization
but

it

curiosity,

Her policy was
partook of the character of her general system.
because her objects were power, ascendency and subjugaDetachments of emigrants from Rome incorporated themselves
tion.
with, and governed, the original inhabitants of conquered countries.
She sent citizens where she had first sent soldiers; her law followed
her sword. Her colonies were a sort of military establishment; so
governor
many advanced posts in the career of her dominion.
from Rome ruled the new colony with absolute sway, and olten with
unbounded rapacity. In Sicily, in Gaul, in Spain, and in Asia, the
power of Rome prevailed, not nominally only, jjut really and effectually.
Those who immediately exercised it were Roman; the tone
and tendency of its administration, Roman. Rome herself continued to be the heart and centre of the great system which she had esExtortion and rapacity, finding a wide and often rich
tablished.
field of action in the provinces, looked nevertheless to the banks of
the Tiber, as the scene in which their illgotten treasures should l^e
displayed; or if a spirit of more honest acquisition prevailed, the obIf our
ject, nevertheless, was ultimate enjoyment in Rome itself.
own history, and our own times did not sufficiently expose the inherent and incurable evils of provincial government, we might see them
portrayed, to our amazement, in the desolated and ruined provinces
of the Roman empire.
might hear them, in a voice that terrifies us, in those strains of complaint and accusation, which the ad" Quas
vocates of the provinces poured forth in the Roman Forum.
military,

A

We

—

res luxuries in flagiiiis, crudelitas in siippliciis, avaritia in rapinis, superbia in contumeliis, ejficere potuissd, eas omneis scse pertul'isse.'''*
As was to be expected, the Roman Provinces partook of the for-

tunes as well as of the sentiments and general character of the seat
They lived together with her, they flourished with her,
of empire.
and fell with her. The branches were lopped away even before the
Nothing
vast and venerable trunk itself fell prostrate to the earth.
had proceeded from her, which could support itself, and bear up the
name of its origin, when her own sustaining arm should be enfeebled
It was not given to Rome to see, either at her zenith,
or withdrawn.
or in her decline, a child of her own, distant indeed, and independent
of her control, yet speaking her language and inheriting her blood,
springing fi)rward to a competition with her own power, and a comShe saw not a vast region of
parison with her own great renown.
the earth, peopled from her stock, full of states and political communities, improving upon the models of her institutions, and breathing
in fuller measure the spirit which she had breathed in the best periods
of her existence; enjoying and extending her arts and her literature;
rising rapidly from political childhood to manly strength and independence; her offspring, yet now her equal; unconnected with the causes
which might atlect the duration of her own power and greatness; of
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happiness, should be treasured up and
preserved; tiiat the record of her existence, and her achievements,
should not be obscured, although, in the inscrutable purposes ot"
I'rovidence, it might be her destiny to fall from opulence and sjjIcmdor; although the time might come, when darkness should settle on
all her hills; when foreign or domestic violence should overturn her
altars and her temples; when ignorance and despotism should fill
the i)laccs where Laws, and Arts, and Liberty had flourished; when
the icet of barbarism should traM)ple on the tombs of her consuls,
and the walls of her senate house and forum echo only to the voice
of savage triumph.
She saw not this glorious vision, to inspire and
fortify her against the possible decay or downfall of her power.
Happy are they, who in our day may beliold it, if they shall contemplate it with the sentiments which it ought to inspire
The ?v'ew England colonies ditl'er quite as widely from the Asiatic establishments of the modern European nations, as from the
models of the Ancient States. The sole object of those establishments was originally trade; although we have seen, in one of them,
the anomaly of a mere trading company attaining a political character, disbursing revenues, and maintaining armies and fortresses, until it has extended its control over seventy millions of people.
Differing from these, and still differing more from the IVew England
and North American Colonies, are the European settlements in the
West India Islands. It is not strange, that when men's minds were
turned to the settlement of America, different objects should be proposed by those who emigrated to the different regions of so vast a
country.
Climate, soil, and condition were not all equally favorable
to all pursuits.
In the West Indies, the purpose of those who went
thither, was to engage in that species of agriculture, suited to the
soil and climate, which seems to bear more resemblance to commerce, than to the hard and plain tillage of New England. The
great sta{)Ies of these countries, being partly an agricultural and
j)artly a uianufactured product, and not being of the necessaries of
life, become the object of calculation, with respect to a profitable
investment of capital, like any other enterprise of trade or manufacture.
The more especially, as they require, by necessity or habit,
slave labor for their production, the capital necessary to carry on
the work of this production is more considerable.
The West Indies
are resorted to, therefore, rather for the investment of capital, than
Such as posfor the purpose of sustaining lite by personal labor.
sess a considerable amount of capital, or such as choose to adventure in commercial speculations without capital, can alone be fitted
to be emigrants to the islands.
The agriculture of these regions, as
before observed, is a sort of commerce; and it is a species of employment, in which labor seems to form an inconsiderable ingredient
in the productive causes; since the portion of w-liite labor is exceedingly small, and slave labor is rather more like profit on stock or
capital, than lahoy properly so called.
The individual who contemplates an establishment of this kind, takes into the account the cost
!
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of the necessary number of slaves, in the same manner as he calculates tlie cost of the land.
The uncertainty, too, of this species of

employment, aflbrds another ground of resemblance to commerce.
Ahhongli gainful, on the whole, and in a series of years, it is often
very disastrous for a single year, and as the capital is not readily
invested in other pursuits, bad crops, or bad markets, not only atfect
the profits, but the capital itself
Hence the sudden depressions
which take "place in the value of such estates.
liut the great and leading observation, relative to these establish.iii nts, remains to be made.
It is, that the owners of the soil and
)i the capital seldom consider themselves at home in the colony.
very great portion of the soil itself is usually owned in the mother
country; a still greater is mortgaged for capital obtained there; and,
in general, those who are to derive an interest from the products,
look to the parent country as the place for enjoyment of their wealth.
The population is therefore constantly fluctuating. Nobody comes
but to return.
A constant succession of owners, agents, and factors
takes place.
Whatsoever the soil, forced by the unmitigated toil
of slavery, can yield, is borne home to defray rents, and interest,
and agencies; or to give the means of living in a better society. In
such a state, it is evident that no spirit of permanent improvement
is likely to spring up.
Protits will not be invested Avith a distant
view of benefiting posterity.
Roads and canals will hardly be built;
schools will not be founded; colleges will not be endowed.
There
will be few fixtures in society; no principles of utility or of elegance,
planted now, with the hope of being developed and expanded hereafter.
Profit, immediate profit, must be the principal active sprinoin the social system.
There may be many particular exceptions to
these general remarks, but the outline of the whole, is such as is
here drawn.
Another most important consequence of such a state of things is,
that no idea of independence of the parent country is likely to arise;
unless indeed it should spring up in a form, that would threaten universal desolation.
The inhabitants have no strong attachment to
the place which they inhabit.
The hope of a great portion of them,
is to leave it; and their great desire, to leave it soon.
However
useful they may be to the parent state, how much soever they may
add to the conveniencies and luxuries of life, these colonies are not

A

favored spots for the expansion of the human mind, for the progress
of permanent imp;-ovement, or for sowing the seeds of future independent empire.
Different, indeed, most widely different, from all these instances
of emigration and plantation, were the condition, the purposes, and
the prospects of our Fathers, when they established their infant
colony upon this spot.
They came hither to a land from which they
were never to return. Hither they had brought, and here they
were to fix, their hopes, their attachments, and their objects. Some
natural tears they shed, as they left the pleasant abodes of their
fathers, and some emotions they suppressed, when the white cliffs of
their native country, now seen for the last time, grew dim to their
sight.
They were acting however upon a resolution not to be changed.
With whatever stifled regrets, with whatever occasional hesita-
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whatever appalling apprehensions, which might somefimea
shake tlie tirincst purpose, they had yet coiniiiitted
fhtunselves to Heaven, and the rleineuts; and a thousand leagues {)t"
water soon interposed to separate thorn forever from the region wliich
gave tiuMu hirth. A new existence awaited them here; and wlien
tliey saw these shores, rough, cold, barharous, and barren as then
That mixed and strong feeltliey were, they beheld their country.
ing, which we call love of country, and which is, in general, never
extinguished in the heart of man, grasped and embraced its proper
AV^hatever constitutes counlrtj, except the earth and tlife
object hero.
sun, all the moral causes of ati'ection and attachment, which o|)erate
upon the heart, they had brought with them to their new al)ode.
Here were now theii- families and friends; their homes, and their
property.
Before they reached the shore, they had established the
elements of a social system, and at a much earlier period had setAt the moment of their landtled their forms of religious worship.
ing, therefore, they possessed institutions of government, and institutions of religion: and friends and families, and social and religious
institutions, established by consent, founded on choice and preferThe
ence, how nearly do these fill up our whole idea of country!
morning that beamed on the first night of their repose, saw the PilThere were political
grims already established in their country.
Poetry has
institutions, and civil liberty, and religious worslrip.
foncied nothing, in the wanderings of heroes, so distinct and cliaracteristic.
Here was man, indeed, improtected, and unprovided
for, on the shore of a rude and fearful wilderness; but it was politic,
Everything was civilized but the
intelligent and educated man.
Institutions containing in substance all that ages
physical world.
had done for human government, were established in a forest. Cultivated mind was to act on uncultivated nature; and, more than all,
a government, and a country, were to commence, with the very first
foundations laid under the divine light of the chi'istian religion.
Who would wish that his counHappy auspices of a happy futurity
Who would desire the power
try's existence had otherwise begun?
of going back to the ages of fabTe? Who would wish for an origin,
obscured in the darkness of antiquity? Who would wish lor other
emblazoning of his country's heraldry, or other ornaments of her
genealogy, than to be able to say, that her first existence was witli
tion, with

arise with force to

—
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intelligence; her

first

—
—

breath the inspirations of liberty;

her

first

principle the truth of divine religion?

Local attachments and sympathies would ere long spring up in
the breasts of our ancestors, endearing to them the ])lace of their
refuge.
Whatever natural objects are associated with interesting
scenes and high efforts, obtain a hold on human feeling, and demand
from the heart a sort of recognition and regard. This Rock soon
became hallowed in the esteem of the Pilgrims, and these hills grateNeither they nor their children were again to till
ful to their sight.
the soil of England, nor again to traverse the seas which surroundBut here was a new sea, now open to their enterprise, and
ed her.
a new soil, which had not failed to respond gratefully to their laborious industry, and which was already assuming a robe of verdure.
Hardly had they provided shelter for the living, ere they were sum-
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to erect sepulchres for the dead.
The ground had become
sacred, by enclosing the remains of some of their companions and
connexions.
parent, a child, a husband or a wife, had gone the
way of all flesh, and mingled with the dust of New England.
naturally look with strong emotions to the spot, though it be a wilderness, where the ashes of those we have loved repose.
Where
the heart has laid down what it loved most, it is desirous of laying
itself down.
No sculptured marble, no enduring monument, no
honorable inscription, no ever burning taper that would drive away
the darkness of death, can soften our sense of the reality of mortality, and hallow to our feelings the ground which is to cover us, like
the consciousness that we shall sleep, dust to dust, with the objects
of our afiections.
In a short time other causes sprung up to bind the Pilgrims with
new cords to their chosen land. Children were born, and the hopes
of future generations arose, in the spot of their new habitation.
The second generation found this the land of their nativity, and saw
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were bound to its fortunes. They beheld their fathers'
graves around them, and while they read the memorials of their
toils and labors, they rejoiced in the inheritance which they found
bequeathed to them.
Under the influence of these causes, it was to be expected, that
an interest and a feeling should arise here, entirely different from
the interest and feeling of mere Englishmen; and all the subsequent
history of the colonies proves this to have actually and gradually
taken place. With a general acknowledgement of the supremacy of
the British crown, there was, from the first, a repugnance to an entire submission to the control of British legislation.
The colonies
stood upon their charters, which as they contended, exempted them
from the ordinary power of the British parliament, and authorised
them to conduct their own concerns by their own counsels. They
utterly resisted the notion that they were to be ruled by the mere
authority of the government at home, and would not endure even
that their own charter governments should be established on the
other side of the Atlantic.
It was not a controlling or protecting
board in England, but a government of their own, and existing immediately within their limits, which could satisfy their wishes. It
was easy to foresee, what we know also to have happened, that the
first great cause of collision and jealousy would be, under the notion
cf political economy then and still prevalent in Europe, an attempt
on the part of the mother country to monopolize the trade of the colonies.
Whoever has looked deeply into the causes which produced
our revolution, has found, if I mistake not, the original principle far
back in this claim, on the part of England, to monopolize our trade,
and a continued effort on the part of the colonies to resist or evade
that monopoly; if indeed it be not still more just and philosophical
to go farther back, and to consider it decided, that an independent
government must arise here, the moment it was ascertained that an
English colony, such as landed in this place, could sustain itself
against the dangers which surrounded it, and, with other similar establishments, overspread the land with an English population.
Accidental causes retarded at times, and at Times accelerated the
that they
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The colonies wanted strengtli, and
progress of the controversy.
They required measures of strong and paltime gave it to tlicin.
pable injustice, on the part of tlic mother country, to justily resisTiiey
tance; the early part of the late king's reign furnished them.
needed spirits of high order, of great daring, of long foresight and
of commanding power, to seize the favoring occasion to strike a
blow, which should sever, forever, the tie of colonial dependence;
and these spirits were found, in all the extent which that or any crisis could demand, in Otis, Adams, Hancock, and the other immediStill it is true, that for a century,
ate authors of our independence.
causes had been in operation tending to prepare things for this great
In the year IGGO the English act of Navigation was passresult.
ed; the first and grand object of which seems to have Ijcen to secure
It was provided,
to England the whole trade with her plantations.
by that act, that none but English ships should transport American
produce over the ocean; and that the principal articles of that produce should be allowed to be sold only in the markets of the mother
Three years afterwards another law was passed, which
country.
enacted, that such commodities as the colonies might wish to purchase, should be bought ordy in the markets of the mother country.
Severe rules were prescribed to enforce the provisions of these laws,
and heavy penalties imjwjsed on all who should violate them. In
the subsequent years of the same reign, other statutes were passed
to reenforce these statutes, and other rules prescribed, to secure a
compliance with these rules. In this manner was the trade, to and
from the colonies, tied up, almost to the exclusive advantage of the
But laws, which rendered the interest of a whole
parent country.
people subordinate to that of another people, were not likely to execute themselves; nor was it easy to find many on the spot, who
In fact,
could be depended upon for carrying them into execution.
these laws were more or less evaded, or resisted, in all the colonies.
To enforce them was the constant endeavour of the government at
home; to prevent or elude their operation, the perpetual object here.
" The laws of navigation," says a living British writer, " were nowhere so openly disobeyed and contenmed as in New England."
" The people of Massachusetts Bay," he adds, " were from tlie first
disposed to act as if independent of the mother country, and having
a governor and magistrates of their own choice, it was difficult to
enforce any regulation which came from the English parliament,
adverse to their interests." To provide more eflTectually for the execution of these laws, we know that courts of admiralty were afterwards established by the crown, with power to try revenue
causes, as questions of admiralty, upon the construction given by
the crown lawyers, to an act of parliament;
a great departure from
the ordinary principles of English jurisprudence, but which has
been maintained, nevertheless, by the force of habit and precedent,
and is adopted in our own existing systems of government.
" There lie," says another English writer, whose connexion with
the Board of Trade has enabled him to ascertain many facts connected with colonial history,
" There lie among the documents in
the board of trade and paper office, the most satisfactory proofs,
liom the epoch of the English revolution in Hi'3S, throughout every
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reign, and during every administration, of the settled purpose of the
colonics to acquire direct independence and positive sovereignty."
Perha|)S this may be stated somewhat too strongly; but it cannot be
denied, that from the very nature of the establishments here, and
from the general character of the measures respecting their concerns, early adopted, and steadily pursued by the English govern-

ment, a division of tlic empire was the natural and necessary result
to which everything tended.
I have dwelt on this topic, because it seems to me, that the peculiar original character of the New England colonies, and certain
causes coeval with their existence, have had a strong and decided
influence on all their subsequent history, and especially on the great
Whoever would write our history, and
event of the Revolution.
would understand and explain early transactions, should comprehend
the nature and force of the feeling which I have endeavoured to
describe.
As a son, leaving the house of his father for his own,
finds, by the order of nature, and the very law of his being, nearer
and dearer objects around which his affections circle, while his attachment to the parental roof becomes moderated, by degrees, to a
composed regard, and an affectionate remembrance; so our ancestors, leaving their native land, not without some violence to the feelings of nature and affection, yet, in time, found here a new circle of
engagements, interests, and affections; a feeling, which more and
more encroached upon the old, till an undivided sentiment, that
thin was their country, occupied the heart; and patriotism,, shutting
out from its embraces the ptirent realm, became local to America.
Some retrospect of the century which has now elapsed, is among
It must, however,' necessarily be imthe duties of the occasion.
perfect, to be compressed within the limits of a single discourse.
I shall content myself, therefore, with taking notice of a few of the
leading, and most important occurrences, which have distinguished
the period.
When the

first century closed, the progress of the country appeared to have been considerable; notv/ithstanding that, in compalison with its subsequent advancement, it now seems otherwise.
broad and lasting foundation had been laid: excellent institutions
had been established much of the prejudices of former times had
become removed; a more liberal and catholic spirit on subjects of
religious concern had begun to extend itself, and many things conspired to give promise of increasing future prosperity.
Great men
had arisen in public life, and the liberal professions. The JMathers,
father and son, were then sinking low in the western horizon; Leverett, the learned, the accomplished, the excellent Leverett, was
In Pemberton,
about to withdraw his brilliant and useful light.
great hopes had been suddenly extinguished, but Prince and Colman, were in our sky; and the crepuscular light had begun to flash
along the East, of a great luminary which was about to appear;
and which was to mark the age with his own name, as the age of
Franklin.
The bloody Indian wars, which harassed flie people for a part of
the first century; the restrictions on the trade of the colonies
added to the discouragements inherently belonging to all forms of
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colonial fTovernmont; the (listnncc from Eiirope, and the small hope
profit to adventurers, arc amonj^ tiic causes whieli had
Perha])s it may
contributed to retard the |)ro<rress of population.
be added, also, that durino- tiie period of the civil wars in England,

of inimcdiate

and the reign of Cromwell, many persons, whose religious opinions
and religions temper might, undtn- other circumstances, have induced
them to join the New England (colonists, found reasons to remain in
England; cither on account of active occupation in the scenes which
were passing, or of an anticipation of the enjoyment, in their own
country, of a form of government, civil and religious, accommodated
The violent measures, too, pursued
to their views and princi[)les.
against the colonies in the reign of Charles the second, the mockery
of a trial, and the forfeiture of the charters, were serious evils.
And during the open violences of the short reign of James the second, and the tyranny of Andros, as the venerable historian of Connecticut observes, " ^11 the motives to great actions, to industrij,
economy, enterprise, wealth, and population, were in a manner annihilated.
Jl general inaclivitu and languishmeid pervaded the public bodij.
Lihertij, propertij, and evei~>ilhing which ought to be dear to men, eiery
daij grew more and more insecure.^^
VVith the revolution in England, a better prospect had opened on
The joy had been as great, at that
this country, as well as on that.
event, and far more universal in New than in Old England.
A new
charter had been granted to Massachusetts, which, although it did
not confirm to her inhabitants all their former privileges, yet relieved them from great evils and embarrassments, and promised future
security.
More than all, perhaps, the revolution in England, had
done good to the general cause of liberty and justice.
blow had
been struck in favor of the rights and liberties, not of England
alone, but of descendants and kinsmen of J^ngland, all over the
world.
Great political truths had been established. The champions of liberty had been successful in a fearful and perilous conHict.
Somers, and Cavendish, and Jekyl, and Howard, had triumphed in
revoluone of the most noble causes ever undertaken by men.
monarch had been dethrontion had been made upon principle.
ed, for violating the original compact between King and People,
The rights of the people to partake in the government, and to limit
the monarch by fundamental rules of government, had been maintained; and however unjust the government of England might afterwards be, towards other governments or towards her colonies, she
had ceased to be governed herself by the arbitrary maxims of the
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A

Stuarts.

New England had submitted to the violence of James the second,
Not only was it reserved to Massachunot longer than Old England.
setts, that on her soil should be acted the first scene of that great
revolutionary Drama, which was to take place near a century afterwards, but the English revolution itself, as Axr as the colonies were
direct and forcible resistance
concerned, commenced in Boston.
to the authority of James the second, was the seizure and imi)risonment of Andros, in April 1689. The pulse of Liberty beat as high
The vigorous feeling of the
in the extremities as at the heart.
Colony burst out, before it was known how the parent country
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itself.
The king's representative, Sir Eda prisoner in the castle at Boston, before it was
or could he known, that the king himself had ceased to exercise
his full dominion on the English throne.
Before it was known here, whether the invasion of the Prince of
Orange would or could prove successful; as soon only as it was known
that it had been undertaken, the people of Massachusetts, at the
imminent hazard of their lives and fortunes, had accomplished the
revolution as far as respected themselves.
It is probable, that,
reasoning on general principles, and the known attachment of the
English people to their constitution and liberties, and their deep
and fixed dislike of the king's religion and politics, the people of
New England expected a catastrophe fatal to the power of the reigning Prince.
Yet, it was not either certain enough, or near enough,
to come to their aid against the authority of the crown, in that crisis
which had arrived, and in which they trusted to put themselves, relying on God, and their own courage.
There were spirits in Massachusetts, congenial with the spirits of the distinguished friends of
the revolution in England.
There were those, who were fit to associate with the boldest asserters of civil liberty; and Mather himself,
then in England, was not unworthy to be ranked with those sons of
the church, whose firmness and spirit in resisting kingly encroachment in religion, entitled them to the gratitude of their own and
succeeding ages.

would

finally

conduct

mund Andres, was

The second century opened upon New England under circumstances which evinced that much had already been accomplished,
and that still better prospects, and brighter hopes, were before her.
She had laid, deep and strong, the foundations of her society. Her
religious principles were firm, and her moral habits exemplary.
Her public schools had begun to diftlise widely the elements of
knowledge; and the College, under the excellent and acceptable
administration of Leverett, had been raised to a high degree of
credit and usefulness.
The commercial character of the country, notwithstanding all
discouragements, had begun to display itself, and Jive himdred vessels, then belonging to Massachusetts, placed her in relation to commerce, thus early, at the head of the colonies. An author who
wrote very near the close of the first centui-y says; " New England
is almost deserving that noble name, so mightily hath it increased;
and from a small settlement, at first, is now become a verij 'populous
and Jloimshing government. The capital city, Boston, is a place of
great wealth and trade; and by much the largest of any in the English empire of America; and not exceeded but by few cities, perhaps
two or three, in all the American world."
But, if our ancestors at the close of the first century, could look
back with joy, and even admiration at the progress of the country;
what emotions must we not feel, when, from the point in which we
stand, we also look back and run along the events of the century
which has now closed? The country, which then, as we have
seen, was thought deserving of a "noble name;" which then had
"mightily increased," and become "very populous;" what was it,
in comparison with what our eyes behold it?
At that period, a very
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proportion of its inhabitant!^ lived in the eastern ecction of
In Connecticut, tlierc
^lassacluisctts proper, and in tliis colony.
were towns along the coast, some of tiicm respectable, but in tiio
Trroat

interior, all

was a wilderness beyond Hartford.

On

Conncctii;ut

had proceeded as far up as Dcertield, and Fort
Dunnncr had been built, near where is now the south line of New
Hampshire. In New Hampsliire, no settlement was then begun
thirty miles from the mouth of Piscataqua river, and, in what is now
The aggregate
INlainc, the inhabitants were conlined to the coast.
of the whole population of New England did not exceed one hunIts present amount is probably one million
dred and sixty thousand.
Instead of being conlined to its former
seven hundred thousand.
limits, her population has rolled backward and lilled up the s])aces
river, settlements

Not this only, but it
included within her actual local boundaries.
has overflowed those boundaries, and the waves of emigration have
The Alleghany has
pressed, farther and farther toward (he west.
not checked it; tlie banks of the Ohio have been covered with it.
'New England farms, houses, villages, and churches spread over,
and adorn the immense extent from the Ohio to Lake Erie; and
stretch along, from the Alleghany onwards, beyond the Miamis, and
toward the Falls of St. Anthony. Two thousand miles westward
from the rock where their fathers landed, may now be found the
sons of the Pilgrims; cultivating smiling fields, rearing towns and
villages, and cherishing, we trust, the patrimonial blessings of wise
The world has seen nothing
institutions, of liberty, and religion.
like this.
Regions large enough to be empires, and which, half a
century ago, were known only as remote and unexplored Avildcrnesses, are now tecmmg with population, and prosperous in all the
great concerns of life; in good governments, the means of subsisIt may be safely asserted, that there
tence, and social happiness.
are now more than a million of people, descendants of New England ancestry, living free and happy, in regions, which hardly sixty
years ago were tracts of unpenetrated forest. Nor do rivers, or
mountains, or seas resist the progress of industry and enterprise.
Ere long, the sons of the Pilgrims will be on the shores of the
Pacific.
The imagination hardly keeps up with the progress of
population, improvement, and civilisation.
It is now five and forty years, since the growth and rising glory
of America were portrayed in the English parliament, with inimitaGoing
ble beauty, by the most consummate orator of modern times.
back somewhat more than half a century, and describing our progress
as foreseen, from that point, by his amiable friend Lord Bathurst,
then living, he spoke of the wonderful progress which America had
made during the period of a single human life. There is no American heart, I imagine, that does not glow, both with conscious patriotic pride, and admiration for one of the happiest efforts of eloquence,
so often as the vision, of '' that little speck, scarce visible in the mass
of national interest, a small seminal principle, rather than a formed
body," and the progress of its astonishing developement and growth,
are recalled to the recollection.
But a stronger feeling might be
produced, if we were able to take up this prophetic description where
he left it; and placing ourselves at the point of time in which he
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was speaking, to

set forth with equal felicity the subsequent progress
of the country.
There is yet among the living a most distinguished
and venerable name, a descendant of the Pilgrims; one who has
been attended through life by a great and fortunate genius; a man
illustrious by his own great merits, and favored of Heaven in the
long continuation of his years.
The time when the English orator
was thus speaking of America, preceded, but by a few days, the actual opening of the revolutionary drama at Lexington.
He to whom
I have alluded, then at the age of forty, was among the most zealous and able defenders of the violated rights of his country. He
seemed already to have filled a full measure of public service, and
attained an honorable fame.
The moment was full of difficulty and
danger, and big with events of immeasurable importance.
The
country was on the very brink of a civil war, of which no man could
foretell the duration or the result.
Something more than a courageous hope, or characteristic ardor, would have been necessary to
impress the glorious prospect on his belief, if, at that moment, before
the sound of the fir.st shock of actual war had reached his ears,
some attendant spirit had opened to him the vision of the future; if
it had said to him, " The blow is struck, and America is severed from
England forever !" if it had informed him, that he himself, the next
annual revolution of the sun, should put his own hand to the great
instrument of Independence, and write his name where all nations
should behold it, and all time should not efface it; that ere long he
himself should maintain the interest and represent the sovereignty
of his new-born country, in the proudest courts of Europe; that he
should one day exercise her supreme magistracy; that he should yet
live to behold ten millions of fellow citizens paying him the homage
of their deepest gratitude and kindest affections; that he should see
distinguished talent and high public trust resting where his name rested; that he should even see with his own unclouded eyes, the close
of the second century of New England, who had begun life almost
with its commencement, and lived through nearly half the whole history of his country; and that on the morning of this auspicious day,
he should be found in the political councils of his native state, revising, by the light of experience, that system of government, which
forty years before he had assisted to frame and establish; and great
and happy as he should then behold his country, there should be
nothing in prospect to cloud the scene, nothing to check the ardor
of that confident and patriotic hope, which should glow in his bosom
to the end of his long protracted and happy life.
It would far exceed the limits of this discourse, even to mention
the principal events in the civil and political history of New England
during the century; the more so, as for the last half of the period,
that history has been, most happily, closely interwoven with the genNew England bore an honorable
eral history of the United States.
part in the wars which took place between England and France.
The capture of Louisburg gave her a character for military achievement; and in the war which terminated with the peace of 1763, her
exertions on the frontiers were of most essential service as well to
the mother country as to all the colonies.
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In New England the war of the revolution commenced.
I address those who rememher the nicmoiahle 19th of April 1775; who
shortly after saw the burning spires of Charlestown; who beheld tho
deeds of Prescott, and heard the voice of Putnam, amidst tlie storm
of war, and saw the generous Warren fall, the tirst distinguished
It would be superfluous to say, that
victim in the cause of liberty.
no portion of the country did more than the states of iNew England,
to bring the revolutionary struggle to a successful issue.
It is scarcely less to her credit, that she saw early the necessity of a closer
union of tlie states, and gave an cflicient and indispensable aid to
the establishment and organization of the federal government.
Perhaps we might safely say, that a new spirit, and a new excitement began to exist here, about the middle of the last century. To
whatever causes it may be imputed, there seems then to have commenced a more rapid improvement. The colonies had attracted
more of the attention of the mother country, and some renown in
arms had been acquired. Lord Chatham was the first English minister who attached high importance to these possessions of the crown,
and who foresaw anything of their future growth and extension. His
opinion was, that the great rival of England was chiefly to be feared
as a maritime and commercial power, and to drive her out of North
America, and deprive her of her West India possessions was a leadHe dwelt often on the fisheries, as nurseing object in his policy.
ries for British seamen, and the colonial trade, as furnishing them
employment. The war, conducted by him with so much vigor, terminated in a peace, by which Canada was ceded to England. The
effect of this was immediately visible in the New England colonies;
for the fear of Indian hostilities on the frontiers being now happily
removed, settlements went on with an activity before that time altogether unprecedented, and public affairs wore a new and encouraging
Shortly after this fortunate termination of the French war,
aspect.
the interesting topics connected with the taxation of America by
the British Parliament began to be discussed, and the attention and
There is perall the faculties of the people drawn towards them.
haps no portion of our history more full of interest than the period
from 1760 to the actual commencement of the war. The progress
of opinion, in this period, though less known, is not less important,
Nothing deserves more
than the progress of arms afterwards.
consideration than those events and discussions which afi'ected the
public sentiment, and settled the revolution in men's minds, before
hostilities

openly broke out.

Internal improvement followed the establishment, and prosperous
commencement, of the present government. More has been done
for roads, canals, and other public works, within the last thirty years,
In the first of these particulars, few
than in all our former history.
The astonishing increase
countries excel the New England States.

of their navigation and trade is known to every one, and now belongs
of our national wealth.
We may flatter ourselves, too, that literature and taste have not
been stationary, and that some advancement has been made in the
to the history

elegant, as well as in the useful arts.
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The nature and constitution of society and government, in this
country, arc interesting topics, to which I would devote what remains
of the time allowed to this occasion.
Of our system of government,
the first thing to be said, is, that it is really and practically a free
system.
It originates entirely with the people, and rests on no other
To judge of its actual operation,
foundation than their assent.
it is not enough to look merely at the form of its construction.
The
practical character of government depends often on a variety of
considerations, besides the abstract frame of its constitutional organization.
Among these, are the condition and tenure of property;
the laws regulating its alienation and descent; the presence or absence of a military power; an armed or unarmed yeomanry; the
spirit of the age, and the degree of general intelligence.
In these
respects it cannot be denied, that the circumstances of this country
are most favorable to the hope of maintaining the government of a
great nation on principles entirely popular.
In the absence of military power, the nature of government must essentially depend on
the manner in which property is holden and distributed.
There is
a natural influence belonging to property, whether it exists in many
hands or few; and it is on the rights of property, that both despotism
and unrestrained popular violence ordinarily commence their attacks.
Our ancestors began their system of government here, under a condition of comparative equality, in regard to wealth, and their early
laws were of a nature to favor and continue this equality.* A republican form of government rests, not more on political constitutions, than on those laws which regulate the descent and transmisGovernments like ours could not have been
sion of property.
maintained, where property was holden according to the principles
of the feudal system; nor, on the other hand, could the feudal constitution possibly exist with us.
Our Ncav England ancestors brought
hither no great capitals from Europe; and if they had, there was
nothing productive in which they could have been invested.
They
left behind them the whole feudal policy of the other continent.
They broke away, at once, from the system of military service, established in the dark ages, and which continues, down even to the
present time, more or less to affect the condition of property all over
Europe. They came to a new country. There were, as yet, no
lands yielding rent, and no tenants rendering service.
The whole
They were themselves, either
soil was unreclaimed from barbarism.
from their original condition, or from the necessity of their common
interest, nearly on a general level, in respect to property.
Their
situation demanded a parceling out and division of the lands; and
it may be fairly said, that this necessary a.ci fixed the fnlure frame and
form of their government. The character of their political institutions
was determined by the fundamental laws respecting property. The
laws rendered estates divisible among sons and daughters.
The
right of primogeniture, at first limited, and curtailed, was afterwards

—

* The contents of several of the following pages will be found also in the printed account
tlie proceedings of the Massachusetts convention, in some remarks made by the autlior a
few days before the delivery of this discourse. As those remarks were originally written
fur this discourse, it was thought proper not to omit them, in the publication, notwitlistandof
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The entailment of esproperty wa3 all freehold.
and tlio other processes for fctterin<r and tyiiij; up
inheritances, were not applical)Ie to the conchtion of society, and
seldom made use of On the contrary, ahenation of the land was
every way facilitated, even to the suhjecting of it to every species
The establishment of public registries, and the simplicity
of debt.
of our forms of conveyance, have greatly facilitated the change of
The consequence of
real estate from one proprietor to another.
all these causes has been, a great subdivision of the soil, and a great
equality of condition; the true basis most certaiidy of a popular gov" If the people," says Harrington, " hold three parts in
ernment.
four of the territory, it is plain there can neither be any single person nor nobility able to dispute the government with them; in this
case, therefore, except force be interposed, they govern themselves."
The history of other nations may teach us how favorable to public liberty is the division of the soil into small freeholds, and a system of laws, of which the tendency is, without violence or injustice,
It has
to produce and to preserve a degree of equality of property.
been estimated, if I mistake not, that about the time of Henry the
VII., four-tiilhs of the land in England was holden by the great
barons and ecclesiastics. The effects of a growing commerce soon
afterwards began to break in on this state of things, and before the
It may be
revolution in 1688, a vast change had been wrought.
thought probable, that, for the last half century, the process of subdivision in England, has been retarded, if not reversed; that the
great weight of taxation has compelled many of the lesser freeholders to dispose of their estates, and to seek employment in the army
and navy; in the professions of civil life; in commerce or in the colThe etfect of this on the British constitution cannot but be
onies.
few large estates grow larger; but the number
most unfavorable.
of those who have no estates also increases; and there may be danger, lest the inequality of property become so great, that those who
possess it may be dispossessed by force; in other words, that the
government may be overturned.
most interesting experiment of the effect of a subdivision of
It is underproperty on government, is now making in France.
stood, that the law regulating the transmission of property, in that
country, now divides it, real and personal, among all the children,
equally, both sons and daughters; and that there is, also, a very great
restraint on the power of making dispositions of property by will.
It has been supposed, that the effects of this might probably be, in
time, to break up the soil into such small subdivisions, that the proprietors would be too poor to resist the encroachments of executive

abolished.

The

tates, long trusts,
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What is lost in individual wcaUh,
power.
I think far otherwise.
be more than gained in numbers, in intelligence, and in a symIf, indeed, only one, or a few landholders were
pathy of sentiment.
to resist the crown, like the barons of England, they must, of course,
be great and powerful landholders with multitudes of retainers, to
But if the proprietors of a given extent of terripromise success.
tory are summoned to resistance, there is no reason to believe that
such resistance would be less forcible, or less successful, because
Each would perthe number of such proprietors should bo great.
will
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ceive his own importance, and his own interest, and would feel that
natural elevation of character which the consciousness of property
inspires.
common sentiment would unite all, and numbers would
not only add strength, but excite enthusiasm.
It is true, that France
possesses a vast military force, under the direction of an hereditary
executive government; and military power, it is possible, may overthrow any government. It is in vain, however, in this period of the
world, to look for security against military power, to the arm of the
great landholders.
That notion is derived from a state of things
long since past; a state in which a feudal baron, with his retainers,
might stand against the sovereign, who was himself but the greatest
baron, and his retainers.
But at present, what could the richest
landholder do, against one regiment of disciplined troops?
Other
securities, therefore, against the prevalence of military power must
be provided. Happily for us, we are not so situated as that any purpose of national defence requires, ordinarily and constantly, such a
military force as might seriously endanger our liberties.
In respect, however, to the recent law of succession in France,
to which I have alluded, I would, presumptuously perhaps, hazard
a conjecture, that if the government do not change the law, the law,
in half a century, will change the government; and that this change
will be not in favor of ihe power of the crown, as some European
writers have supposed, but against it.
Tliose writers only reason
upon what they think correct general principles, in relation to this
subject.
They acknowledge a want of experience. Here we have
had that experience; and we know that a multitude of small proprietors, acting with intelligence, and that enthusiasm which a common
cause inspires, constitute not only a formidable, but an invincible

A

power.

The

true principle of a free and popular government would seem
it, as to give to all, or at least to a very great
majority, an interest in its preservation: to found it, as other things
are founded, on men's interest.
The stability of government requires that those who desire its continuance should be more powerful than those who desire its dissolution.
This power, of course,
is not always to be measured by mere
numbers. Education,
wealth, talents, are all parts and elements of the general aggregate
of power; but numbers, nevertheless, constitute ordinarily the most
important consideration, unless indeed there be a military force, in
the hands of the few, by which they can control the many.
In this
country we have actually existing systems of government, in the
maintenance of which, it should seem, a great majority, l3oth in
numbers and in other means of power and influence, must see their
interest.
But this state of things is not brought about solely by
written political constitutions, or the mere manner of organizing
the government; but also by the laws which regulate the descent
and transmission of property. The freest government, if it could
exist, would not be long . cceptable, if the tendency of the laws
were to create a rapid accumulation of property in few hands, and
to render the great mass of the population dependent and pennyless.
In such a case, the popular power would be likely to break in upon
the rights of property, or else the influence of property to limit and
to be, so to construct

—
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Universal sufTrage, for excontrol the exercise of popular power.
ample, could not long exist in a community, where tlicrc was groat
Tlie holders of estates wouUl he ohliged in
inecpiality of property.
such case, eitlier, in some way, to restrain the right of sulfrage; or
else such right of suflVage would, long hefore, divide the jjroperty.
In the nature of things, tiiose who have not property, and see their
ncigld)ours possess nuich more than they think them to need, canWhen
not be favorable to laws made for the protection oi' property.
It looks on
this class becomes numerous, it grows clamorous.
property as its prey and ])lundcr, and is naturally ready, at all times,

and revolution.
would seem, then, to be the part of political wisdom, to found
government on property; and to establish such distribution of property, by the laws which regulate its transmission and alienation, as to
ibr violence
It

interest the great majority of society in the support of the government.
This is, I imagine, the true theory and the actual practice
With property divided, as we have
of our republican institutions.
it, no other government than that of a republic could be maintained,

even were we
fore, to

foolish

enough

to desire

it.

There

is

reason, there-

expect a long continuance of our systems.

Party and

passion, doubtless, may prevail at times, and much temporary misEven modes and forms may be changed, and perchief be done.
But a great revolution, in regard to property,
haps for the worse.
must take place, before our governments can be moved from their
republican basis, unless they be violently struck off by military
power.
The people possess the property, more emphatically than
it could ever be said of the people of any other country, and they
can have no interest to overturn a government which protects that

property by equal laws.
Let it not be supposed, that this state of things possesses too
strong tendencies towards the production of a dead and uninterestSuch tendencies are suthcicntly counteracted
ing level in society.
by the infinite diversities in the characters and fortunes of individuals.
Talent, activity, industry, and enterprise tend at all times to
produce inequality and distinction; and there is room still for the
accumulation of wealth, with its great advantages, to all reasonable
and useful extent. It has been often urged against the state of
society in America, that it furnishes no class of men of fortune and
This may be partly true, but it is not entirely so, and the
leisure.
evil, if it be one, would affect rather the progress of taste and literaBut the promoture, than the general prosperity of the people.
tion of taste and literature cannot be primary objects of political
institutions; and if they could, it might be doubted, whether, in the
long course of things, as much is not gained by a wide diffusion of
general knowledge, as is lost by abridging the number of those
whom fortune and leisure enable to devote themselves exclusively

However this may be, it is to be
to scientific and literary pursuits.
considered that it is the spirit of our system to be equal, and general, and if there be particular disadvantages incident to this, they
are far more than counterbalanced by the benefits which weigh
The hnportant concerns of society are generally
against them.
conducted, in all countries, by the men of business and practical
7
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ability; and even in matters of taste and literature, the advantages
If there exist adequate
of mere leisure are liable to be overrated.
means of education, and the love of letters be excited, that love
will find its way to the object of its desire, through the crowd and
pressure of the most busy society.
Connected with this division of property, and the consequent
participation of the great mass of people in its possession and enjoyments, is the system of representation, which is admirably accommodated to our condition, better understood among us, and more
familiarly and extensively practised, in the higher and in the lower
departments of government, than it has been with any other people.
Great facility has been given to this in New England by the early
division of the country into townships or small districts, in which all
concerns of local police are regulated, and in Avhich representatives
Nothing can exceed the utility of
to the legislature are elected.
They are so many councils, or parliaments, in
these little bodies.
which common interests are discussed, and useful knowledge acquired and communicated.
The division of governments into departments, and the division,
again, of the legislative department into two chambers, are essenThis last, although not new in itself,
tial provisions in our systems.
yet seems to be new in its application to governments wholly popuThe Grecian republics, it is plain, knew nothing of it; and in
lar.
Rome, the check and balance of legislative power, such as it was,
Indeed few things are
lay between the people and the senate.
more difficult than to ascertain accurately the true nature and conThe relative power of the
struction of the Roman commonwealth.
senate and the people, the consuls and the tribunes, appears not to
have been at all times the same, nor at any time accurately defined
Cicero, indeed, describes to us an admirable
or strictly observed.
arrangement of political power, and a balance of the constitution,
in that beautiful passage, in which he compares the democracies of
Greece with the Roman commonwealth. " O inovem preclarum, disciplinamqiie, quam a majoribus accephnus, si quidem teneremus! sed
JVidlam etiim illi nostri sapinescio qico pacto jam de manibiis elabitur.
enlissimi ct sanctissimi viri vim concionis esse volueriint, quae scisseret
plebs, aid quae poptdiis jiiberet ; siimmoia condone, distributis partibus,

tribidim,

et

centurialim, descripiis ordinibus, classibus, ostalibus, audilis

auctoribvs, re midtos dies promidgata
eriint.

Graecormn aulem

et

cognila, juberi vetariqiie volu-

totae respiiblicae sedentis concio7iis temeritate

adminislrantur.^^

But

what time this wise system existed in this perfection at
Her constitution, originally framproofs remain to show.
a monarchy, never seemed to be adjusted, in its several

at

Rome, no
ed for

Liberty there was, but it
parts, after the expulsion of the kings.
disputatious, an uncertain, an ill-secured liberty.
The patri-

was a

cian and plebeian orders, instead of being matched and joined, each
in its just place and proportion, to sustain the fabric of the state,
were rather like hostile powers, in perpetual conflict. With us, an
attempt has been made, and so far not without success, to divide
representation into chambers, and, by difference of age, character,
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qualification or

mode of

election, to establish salutary checks, in

governments altogether elective.
Having detained you so long with these observations, I must yet
In this
advert to another most interesting topic, the Free ScHoot.s.
parficular. New P^ngland
of a peculiar character.

may be allowed

to claim, I think, a merit

She early adopted and has constantly

maintained the principle, that it is the undoubted right, and tlie
bounden duty of government, to provide for the instruction of all
youth.
That which is elsewhere lell to chance, or to charity, we
For the purpose of j)ublic instruction, we hold
secure by law.
every man subject to taxation in proportion to his property, and we
look not to tiie question, whether he himself have, or have nfit,
children to be benefited by the education for which he pays.
We
regard it as a wise and liberal system of police, by which property,
and life, and the peace of society are secured. We seek to prevent, in some measure, the extension of the penal code, by insjiiring
a salutary and conservative principle of virtue and of knowledge in
an early age.
We hope to excite a feeling of respectability, and a
sense of character, I)y enlarging tiie capacity, and increasing the
By general instruction, we seek,
sphere of intellectual enjoyment.
to keep
as far as possible, to purify the whole moral atmosphere
good sentiments uppermost, and to turn the strong current of feeling and opinion, as well as the censmcs of the law, and the denunWe hope for a
ciations of religion, against immorality and crime.
security, beyond the law, sind above the law, in the prevalence of
We hope to conenlightened and well-principled moral sentiment.
tinue and prolong the time, when, in the villages and farm-houses
of New England, there may be undisturbed sleep within unbarred
doors.
And knowing that our government rests directly on the public will, that we may preserve it, we endeavour to give a safe and
We do not, indeed, expect all
proper direction to that public will.
men to be philosophers or statesmen; but we confidently trust, and
our expectation of the duration of our system of government rests
on that trust, that by the diffusion of general knowledge and good
and virtuous sentiments, the political fabric may be secure, as well
against open violence and overthrow, as against the slow but sure
undermining of licentiousness.
We know, that at the present time, an attempt is making in the
English Parliament to provide by law for the education of the poor,
and that a gentleman of distinguislied character, (IVIr. Brougham)
has taken the lead, in presenting a plan to government for carrying
And yet, although the representatives of
that purpose into efiect.
the three kingdoms listened to him with astonishment as well as delight, we hear no principles, with which we ourselves have not been
familiar from youth; we see nothing in the plan, but an approach
towards that system which has been estabUshed in New England
It is said that in England, not
for more than a century and a half
more than one child in fifteen possesses the means of being taught to
read and write; in Wales, one. in iwenUj; in France, until lately
when some improvement was made, not more than one in thirlij-five.
NoAv, it is hardly too strong to say, that in New England, every child
It would be difficult to find an instance to
jwsscsscs such means.
;
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the contrary, unless whnre it should be owing to the negligence of
and in truth the means are actually used and enjoyed
the parent;
by nearly every one.
A youth of fifteen, of either sex, who cannot bofli read and Avrite,
Who can make this comparison,
is very unfrcquently to be found.
or contemplate this spectacle, without delight and a feeling of just
pride.''
Does any history show property more beneficently applied?
Did any government ever subject the property of those who have
estates, to a burden, for a purpose more favorable to the poor, or
more useful to the whole community?
A conviction of the importance of public instruction was one of
No lawgiver of ancient
the earliest sentiments of our ancestors.
or modern times has expressed more just opinions, or adopted wiser
measures, than the early records of the colony of Plymouth show
Assembled on this very spot, a hundred
to have prevailed here.
and fifty-three years ago, the legislature of this colony declared,
" For as much as the maintenance of good literature doth much tend
to the advancement of the weal and floiuishing state of societies and
republics, this court doth therefore order, that in whatever township
in this government, consisting of fifty families or upwards, any meet
man shall be obtained to teach a grammar school, such township
shall allow at least twelve pounds, to be raised by rate, on all the
inhabitants."
Having provided, that all youth should be instructed in the elements of learning by the institution of free schools, our ancestors
had yet another duty to perform. Men were to be educated for the
For this purpose they founded the
professions, and the public.
University, and with incredible zeal and perseverance they cherish-

—

ed and supported

it,

through

all

trials

and discouragements.

On

the subject of the University, it is not possible lor a son of New
England to think without pleasure, nor to speak without emotion.
Nothing confers more honor on the state where it is established, or
more utility on the country at large. A respectable University is
an establishment, which must be the work of time. If pecuniary
means were not wanting, no new institution could possess character
owe deep obligation to our ancesand respectability at once. tors, who began, almost on the moment of their arrival, the work of
building up this institution.
Although established in a different government, the colony of
Plymouth manifested warm friendship for Harvard College. At an
early period, its government took measures to promote a general
subscription throughout all the towns in this colony, in aid of its
Other colleges were subsequently founded and endowsmall funds.
ed, in other places, as the ability of the people allowed; and we may
flatter ourselves, that the means of education, at ]>rcsent enjoyed in
New England, are not only adequate to the difiusion of the elements
of knowledge among all classes, but sufhcient also for respectable
attainments in literature and the sciences.
Lastly, our ancestors have founded their system of government
on morality and religious sentiment. IMoral habits, they believed,
cannot safely be trusted on any other foundation than religious principle, nor any government be secure which is not supported by moral
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Living under the lieavriil\ lifrht of revelation, they hoped
habits.
to find all the social diyi)ositi()ns, all the duties which men owe; to
Wliatevcr makes
each other and to society, ent()rced and porrorrned.

men good

Our iatliers came
Christians, makes tliem jrood citizens.
tlieir religion free and umnolested; and, at the end of

here to enjoy

two centuries, there

is

nothing upon which

we can pronounce more

contidently, nothing of which we can express a more deep and earnest
conviction, than of the inesfimahle importance of that religion to

man,

hotii in

regard to this

lile,

and that which

is

to

come.

If the blessings of our political and social condition have not been
too highly estimated, we camiot well overrate the responsiI)ility and
hold these institutions of
duty \\hich they impose upon us.
government, religion, and learning, to be transmitted, as well as en-

We

We

are in the line of conveyance, through which whatever
joyed.
has been obtained by the spirit and eflbrts of our ancestors, is to be
communicated to our children.
We are bound to maintain public liberty, and by the example of
our own systems, to convince the world, that order, and law, religion and morality, the rights of conscience, the rights of persons,
and the rights of ])roperty, may all be preserved and secured, in the
most perfect manner, by a government entirely and purely elective.
If we fail in this, our disaster will be signal, and will furnish an argument, stronger than has yet been found, in support of those opinions, which maintain that government can rest safely on nothing but
power and coercion. -As far as experience may show errors in our
establishments, we are bound to correct them; and if any practices
exist, contrary to the principles of justice and humanity, within the
reach of our laws or our inHuence, we are inexcusable if we do not
exert ourselves to restrain and abolish them.
I deem it my duty on this occasion to suggest, that the land is not
yet wholly free from the contamination of a traffic, at which every
I mean the African slave
feeling of humanity must forever revolt
Neither public sentiment, nor the law, has hitherto been able
trade.
At the
entirely to put an end to this odious and abominable trade.
moment when God, in his mercy, has blessed the Christian world
with an universal peace, there is reason to fear, that to the disgrace

—

of the Christian name and character, new efibrts are making for the
extension of this trade, by subjects and citizens of Christian states,
in whose hearts no sentiments of humanity or justice inhabits, and
over whom neither the fear of God nor the fear of man exercises a
control.
In the sight of our law, the African slave trader is a pirate
and a felon; and in the sight of Heaven, an offender far beyond the
There is no brighter part of our
ordinary depth of human guilt.
history, than that which records the measures which have been adopted by the government, at an early day, and at dilTorcnt times since,

and I would call on all the true
sons of iS'cw England, to co-operate with the laws of man, and the
If there be, within the extent of our knowledge
justice of Heaven.
or influence, any participation in this traffic, let us pledge ourselves
It is
here, upon the rock of Plymouth, to extirpate and destroy it.
not fit that the land of the" Pilgrims should bear the shame longer.
1 hear the sound of tlie hammer, I see the smoke of the furnaces

for the suppression of this traffic;
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fetters are still forged for human limbs.
see the visages of those, who by stealth, and at niidniglit, labor in
this work of hell, foul and dark, as may become the artificers of
such instruments of misery and torture. Let that spot be purified,
Let it be purified, or let it
or let it cease to be of New England.
be set aside from the Christian world; let it be put out of the circle
of human sympathies and human regards, and let civilized man
henceforth have no communion with it.
I would invoke those who fill the seats of justice, and all who
minister at her altar, that they execute the wholesome and necessaI invoke the ministers of our religion, that
ry severity of the law.
they proclaim its denunciation of these crimes, and add its solemn
If the pulpit be silent,
sanctions to the authority of human laws.
whenever, or wherever, there may be a sinner bloody with this guilt,
I call
within the hearing of its voice, the pulpit is false to its trust.
on the fair merchant, who has reaped his harvest upon the seas,
that he assist in scourging from those seas the worst pirates which
That ocean, which seems to w^ave with a genever infested them.
tle magnificence to waft the burden of an honest commerce, and
to roll along its treasures with a conscious pride; that ocean, which
hardy industry regards, even when the winds have ruffled its surface,
as a field of grateful toil; what is it to the victim of this oppression,
when he is brought to its shores, and looks forth upon it, for the
What
first time, from beneath chains, and bleeding with stripes.^
is it to him, but a wide spread prospect of suffering, anguish and
death? JVor do the skies smile longer, nor is the air longer fragrant
to him.
The sun is cast down from heaven. An inhuman and
accursed traflic has cut him off in his manhood, or in his youth,
from every enjoyment belonging to his being, and every blessing
which his Creator intended for him.
The Christian communities send forth their emissaries of religion
and letters, who stop, here and there, along the coast of the vast
continent of Africa, and with painful and tedious efforts, make some
almost imperceptible progress in the communication of knowledge,
and in the gezieral improvement of the natives who are immediately
about them. Not thus slow and imperceptible is the transmission
of the vices and bad passions which the subjects of Christian states
The slave trade having touched the coast, its
carry to the land.
influence and its evils spread, like a pestilence, over the whole continent, making savage wars more savage, and more frequent, and
adding new and fierce passions to the contests of barbarians.
I pursue this topic no further; except again to say, that all Christendom being now blessed with peace, is bound by everything which
belongs to its character, and to the character of the present age, to

where manacles and

put a stop to this inhuman and disgraceful traffic.
are bound not only to maintain the general principles of public liberty, but to support also those existing forms of government,
which have so well secured its enjoyment, and so highly promoted
It is now more than thirty years that these
the public prosperity.
states have been united under the PVderal constitution, and whatever fortune may await them hereafter, it is impossible that this
period of their history should not be regarded as distinguished by

We
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prosperity and success.

They must be

sanjjuino, indeed,
division of the
public judgment may have existed in relation to particular measures
of the government, all nnist agree, one shmild think, in the opinion,
sif^nal

who can hope

for Ix-ncfit

from chanjre.

Whatever

its general course it has been eminently pro(hK;tiv(' of" |»ublic
Its most ardent friends could not well have ho])ed from
happiness.
it more than it has accomplished; and those who disbelieved or
doubted ought to feel less concern about predictions, which the
event has not verified, than pleasure in the good whicli has been
Whoever shall herealler write tiiis part of our history,
obtained.
although he may see occasional errors or defects, will be able to
record no great failure in the ends and objects of government.
Still less will he be able to record any series of lawless and despotHis page will contain no
ic acts, or any successful usurpation.
exhibition of provinces depopulated, of civil authority habitually

that in

tramjded down by military jwwer, or of a community crushed by
He will speak, rather, of public liberty
the burden of taxation.
protected, and public happiness advanced; of increased revenue,
and population augmented beyond all example; of the growth of
commerce, manufactures, and the arts; and of that happy condition,
in which the restraint and coercion of government are almost invisible and imperceptible, and its influence felt only in the benefits
which it confers. We can entertain no better wish for our country
than that this government may be preserved; nor have a clearer duty
than to maintain and support it in the full exercise of all its just constitutional powers.
The cause of science and literature also imposes upon us an imThe weaUh and population of the counportant and delicate trust.
try are now so far advanced, as to authorise the expectation of a
correct literature, and a well formed taste, as well as respectable
The country has risen from a
progress in the abstruse sciences.
state of colonial dependency; it has established an independent government, and is now in the undisturbed enjoyment of peace and
The elements of knowledge are universally difpolitical security.
Let us hope
fused, and the reading portion of the community large.
If, almost
that the present may be an auspicious era of literature.
on the day of their landing, our ancestors founded schools and endowed colleges, what obligations do not rest upon us, living under
circumstances so much more favorable both for providing and for
using the means of education? Literature becomes free institutions.
It is the graceful ornament of civil liberty, and a happy restraint on
the asperities, which political controversy sometimes occasions.
Just taste is not only an embellishment of society, but it rises almost
to the rank of the virtues, and difiuses positive good throughout the
whole extent of its influence. There is a connexion between right
feeling and right principles, and truth in taste is allied with truth in
\\'lth nothing in our past history to discourage us, and
morality.
with something in our present condition and prospects to animate us,
let us hope, that as it is our fortune to live in an age when we may
behold a wonderful advancement of the country in all its other great
interests,

cause of

we may
letters.

see also equal progress and success attend the

56
Finally, let us not forget the religious character of our origin.
fathers were brought hither by tiieir high veneration for the
Christian religion.
They journeyed by its light, and labored in its

Our

hope.
They sought to incorporate its principles with the elements
of their society, and to diffuse its influence through all their institutions, civil, political, or literary.
Let us cherish these sentiments,
and extend this influence still more widely; in the full conviction,
that that is the happiest society, which partakes in the highest degree of the mild and peaceable spirit of Christianity.
The hours of this day are rapidly flying, and tliis occasion will
soon be passed.
Neither we nor our children can expect to behold
its return.
They are in the distant regions of futurity, they exist
only in the all-creating power of God, w,ho shall stand here, a hundred years hence, to trace, through us, their descent from the Pilgrims, and to survey, as we have now surveyed, the progress of their
country, during the lapse of a century.
would anticipate their
concurrence with us in our sentiments of deep regard for our common ancestors.
would anticipate and partake the pleasure with
which they will then recount the steps of New England's advancement.
On the morning of that day, although it will not disturb us
in our repose, the voice of acclamation and gratitude, commencing
on the Rock of Plymouth, shall be transmitted through millions of
the sons of the Pilgrims, till it lose itself in the murmurs of the
Pacific seas.
would leave for the consideration of those who shall then occupy our places, some proof that we hold the blessings transmitted
from our fathers in just estimation; some proof of our attachment to
the cause of good government, and of civil and religious liberty;
some proof of a sincere and ardent desire to promote everything
which may enlarge the understandings and improve the hearts of
men. And when, from the long distance of an hundred years, they
shall look back upon us, they shall know, at least, that we possessed
aflections, which, running backward, and warming with gratitude
tor what our ancestors have done for our happiness, run forward also to our posterity, and meet them with cordial salutation, ere yet
they have arrived on the shore of being.
Advance, then, ye future generations
would hail you, as you
rise in your long succession, to fill the places which we now fill, and
to taste the blessings of existence, where we are passing, and soon
shall have passed, our own human duration.
W^e bid you welcome
to this pleasant land of the fathers.
bid you welcome to the
healthful skies and the verdant fields of New England.
greet
your accession to the great inheritance which we have enjoyed.
welcome you to the blessings of good government, and religious
liberty.
W^e welcome you to the treasures of science, and the delights of learning.
welcome you to the transcendent sweets of
domestic life, to the happiness of kindred, and parents, and children.
welcome you to the immeasurable blessings of rational existence,
the immortal hope of Christianity, and the light of everlasting truth!
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ADDRESS
DELIVERED AT THE LAYING OF THE CORNER STONE OF THE BUNKER HILL MONUMENT. JUNE 17, 1825

This uncounted multitude before me, and around me, proves the
These thousands of human
feeling whicli the occusion has excited.
faces, glowing with sympathy and joy, and, from the impulses of a
common gratitude, turned reverently to heaven, in this spacious
teujple of the tirmament, proclaim that the day, the place, and the
purpose of our assembling have made a deep impression on our
hearts.

indeed, there be anything in local association fit to affect the
strive to repress the emotions which agitate us here.
are among the sepulchres of our fathers.
are on ground, distinguished by their valor, their constancy, and the
are here, not to fix an uncertain date
shedding of their blood.
in our annals, nor to draw into notice an obscure and unknown
spot.
If our humble purpose had never been conceived, if we ourselves had never been born, the 17th of June 1775 would have hitcn
a day on which all subsequent history would have poured its light,
and the eminence where we stand, a point of attraction to the eyes
live in
of successive generations. But we are Americans.
what may be called the early age of this great continent; and we
know that our posterity, through all time, are here to sutler and ensee before us a propable train
joy the allotments of humanity.
of great events; we know that our own fortunes have been happily
cast; and it is natural, therefore, that we should be moved by the
contemplation of occurrences which have guided our destiny before
many of us were born, and settled the condition in which we should
pass that portion of our existence, which God allows to men on earth.
do not read even of the discovery of this continent, without
feeling something of a personal interest in the event; without being
reminded how much it has affected our own fortunes, and our own
existence.
It is more impossible for us, therefore, than for others,
to contemplate with unaffected minds that interesting, I may say,
that most touching and pathetic scene, when the great Discoverer
of America stood on the deck of his shattered bark, the shades of
night falling on the sea, yet no man sleeping; tossed on the billows
If,

mind of man, we need not
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We

We

We

We
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of an unknown ocean, yet the stronger billows of alternate hope and
despair tossing his own troubled thoughts; extending forward his
harassed frame, straining westward his anxious and' eager eyes, till
Heaven at last granted him a moment of rapture and ecstasy, in
blessing his vision with the sight of the unknown world.
Nearer to our times, more closely connected with our fates, and
therefore still more interesting to our feelings and affections, is the
settlement of our own country by colonists from England.
cherish every memorial of these worthy ancestors; we celebrate
their patience and fortitude; we admire their daring enterprise; we
teach our children to venerate their piety; and we are justly proud
of being descended from men, v/ho have set the world an example
of founding civil institutions on the great and united principles of
human freedom and human knowledge. To us, their children, the
story of their labors and sufferings can never be without its interest.
shall not stand unmoved on the shore of Plymouth, while the
sea continues to wash it; nor will our brethren in another early and
ancient colony, forget the place of its first establishment, till their
No vigor of youth, no maturity of
river shall cease to flow by it.
manhood, will lead the nation to forget the spots where its infancy
was cradled and defended.
But the great event, in the history of the continent, which we are
now met here to commemorate; that prodigy of modern times, at
once the wonder and the blessing of the world, is the American
Revolution.
In a day of extraordinary prosperity and happiness,
of high national honor, distinction, and power, we are brought together, in this place, by our love of country, by our admiration of
exalted character, by our gratitude for signal services and patriotic

We
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devotion.

The society, whose organ I am, was formed for the purpose of
rearing some honorable and durable monument to tlie memory of
They have thought,
the early friends of American Independence.
that for this object no time could be more propitious, than the present prosperous and peaceful period; that no place could claim preference over this memorable spot; and that no day could be more
auspicious to the undertaking, than the anniversary of the battle
which was here fought. The foundation of that monument we have
now laid. With solemnities suited to the occasion, with prayers to
Almighty God for his blessing, and in the midst of this cloud of wittrust it will be prosecuted,
nesses, we have begun the work.
and that springing from a broad foundation, rising high in massive
solidity and unadorned grandeur, it may remain, as long as Heaven
permits the works of man to last, a fit emblem, both of the events
in memory of which it is raised, and of the gratitude of those who
have reared it.
know, indeed, that the record of illustrious actions is most
safely deposited in the universal remembrance of mankind.
know, that if we could cause this structure to ascend, not only till
it reached the skies, but till it pierced them, its broad surfaces could
still contain but part of that, which, in an age of knowledge, hath
already been spread over the earth, and which history charges itself
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know, that no inscripwith making known to all future times.
tion on entablatures less broad than the earth itself, can carry information of the events we coninuniorate, where it has not alrrsidy
gone; and that no structure, which shall not outlive the duration of
JJwt
letters and knowledge among men, can prolong the memorial.
our ol)ject is, by this editice to show our own deep sense of the value and importance of the achievements of our ancestors; and, by
presenting this work of gratitude to the eye, to keep alive similar
sentiments, and to foster a constant regard for the j)rinciplcs of the
Human beings are composed not of reason only, but
Revolution.
of imagination also, and sentiment; and that is neither wasted nor
misapplied which is appropriated to tiie purpose of giving right direction to sentiments, and opening proper springs of feeling in the
Let it not be supposed that our object is to perpetuate naheart.
It is hightidtial hostility, or even to cherisii a mere military spirit.
We consecrate our work to the spirit of national
er, purer, nobler.
independence, and we wish that the light of peace may rest upon it
forever.
We rear a memorial of our conviction of that immeasurcd
benefit, which has been conferred on our own land, and of the happy influences, which have been produced, by the same events, on
We come, as Americans, to mark
the general interests of mankind.
a spot, which must forever be dear to us and our posterity.
wish, that whosoever, in all coming time, shall turn his eye hither,
may behold that the place is not undistinguished, where the first
We wish, that this strucgreat battle of the Revolution was fought.
ture may proclaim the magnitude and importance of that event, to
every class and every age. We wish, that infancy may learn the
purpose of its erection from maternal lips, and that weary and withered age may behold it, and be solaced by the recollections which
W^e wish, that labor may look up here, and be proud,
it suggests.
We wish, that, in those days of disaster,
in the midst of its toil.
which, as they come on all nations, must be expected to come on us
also, desponding patriotism may turn its eyes hitherward, and be
assured that the foundations of our national power still stand strong.
wish, that this column, rising towards heaven among the pointed spires of so many temples dedicated to God, may contribute also
to produce, in all minds, a pious feeling of dependence and gratitude.
We wish, finally, that the last object on the sight of him who leaves
his native shore, and the first to gladden his who revisits it, may be
something which shall remind him of the liberty and the glory of
Let it rise, till it meet the sun in his coming; let the
his country.
earliest light of the morning gild it, and parting day linger and play
on its summit.
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Events so various and so
live in a most extraordinary age.
important, that they might crowd and distinguish centuries, are, in
our times, compressed within the compass of a single life. When
has it happened that history has had so much to record, in the same
term of years, as since the 17th of June 177.5.' Our own Revolution, which, under other circumstances, might itself have been expected to occasion a war of half a century, has been achieved;
twenty-four sovereign and independent states erected; and a general
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government established over them, so safe, so wise, so free, so pracwe might well wonder its establishment should have been
accomplished so soon, were it not far the greater wonder that it
should have been established at all.
Two or three millions of people have been augmented to twelve; and the great forests of the
West prostrated beneath the arm of successful industry; and the
dwellers on the banks of the Ohio and the Mississippi, become the
fellow citizens and neighbours of those who cultivate the hills of
New England. We have a commerce, that leaves no sea unexplored; navies, which take no law from superior force; revenues,
tical, that

adequate to all the exigencies of government, almost without taxaand peace with all nations, founded on equal rights and mutual

tion;

respect.

Europe, within the same period, has been agitated by a mighty
revolution, which, while it has been felt in the individual condition
and happiness of almost every man, has shaken to the centre her
political fabric, and dashed against one another thrones, which had
stood tranquil for ages.
On this, our continent, our own example
has been followed; and colonies have sprung up to be nations.
Un-

accustomed sounds of liberty and free government have reached us
from beyond the track of the sun; and at this moment the dominion
of European power, in this continent, from the place where we stand
to the south pole, is annihilated forever.
In the meantime, both in Europe and America, such has been
the general progress of knowledge; such the improvements in legislation, in commerce, in the arts, in letters, and above all in liberal
ideas, and the general spirit of the age, that the whole world seems
changed.
Yet, notwithstanding that this is but a faint abstract of the things
which have happened since the day of the battle of Bunker Hill, we
are but fifty years removed from it; and we now stand here, to enjoy all the blessings of our own condition, and to look abroad on
the brightened prospects of the world, while we hold still among us
some of those, who were active agents in the scenes of 1775, and
who are now here, from every quarter of New England, to visit,
once more, and under circumstances so affecting, I had almost said
so overwhelming, this renowned theatre of their courage and patriotism.

A^ENERABLE men! you have come down

from a former genout your lives, that
you might behold this joyous day. You are now, where you stood,
fifty years ago, this very hour, with your brothers, and your neighbours, shoulder to shoulder, in the strife for your country.
Behold,
how altered! The same heavens are indeed over your heads; the
same ocean rolls at your feet; but all else, how changed! You hear
now no roar of hostile cannon, you see no mixed volumes of smoke
and flame rising from burning Charlestown. The ground strewed
with the dead and the dying; the impetuous charge; the steady and
successful repulse; the loud call to repeated assault; the summoning of all that is manly to repeated resistance; a thousand bosoms
freely and fearlessly bared in an instant to whatever of terror there
eration.

to us,

Heaven has bounteously lengthened

—

!

61

—

may be in war and death; all these you have witnessed, but you
All is |)e:ice.
The heights of yonder mewitness them no more.
tropolis, its towers and roofs, whicii you then saw filled with wives
and children and countrymen in distress and terror, and looking
with unutteral)lc emotions ibr the issue of the combat, have presented
you to-day with the sight of its whole happy po|)ulation, come out
\ onder proud
to welcome and greet you with an universal juhik-e.
ships, by a felicity of position appropriately lying at the foot of this
mount, and seeming fondly to cling around it, are not means of annoyance to you, but your country's own means of distinction and
defence.
All is peace; and God has granted you this sight of your
lie has
country's happiness, ere you slumber in the grave forever,
allowed you to behold and to partake the reward of yo\ir patriotic
toils; and he has allowed us, your sons and countrymen, to meet
you liere, and in the name of 'the present generation, in the name
of your country, in the name of liberty, to thank you!
But, alas! you are not all here! Time and the sword have thinned your ranks. Prescott, Putnam, Stark, Brooks, Read, Pomeroy. Bridge! our eyes seek ibr you in vain amidst this broken band.
You are gathered to your fathers, and live only to your country in
But let
her grateful remembrance, and your own bright example.
us not too much grieve, that you have met the common fate of men.
You lived, at least, long enough to know that your work had been
nobly and successfully accomplished. You lived to see your country's independence established, and to sheathe your swords from
war.
On the light of Liberty you saw arise the light of Peace,
"^^

'

another morn,

Risen on mid-noon

;

'

and the sky, on which you closed your eyes, was cloudless.

But— ah!— Him! the first great Martyr in this great cause!
Him!
Ilim! the premature victim of his own self-devoting heart!
the head of our civil councils, and the destined leader of our military bands; whom nothing brought hither, but the unquenchable
hour of
fire of his own spirit; Ilim! cut olF by Providence, in the
overwhelming anxiety and thick gloom; falling, ere he saw the star
of his country rise; pouring out his generous blood, like water, before he knew whether it would fertilize a land of freedom or of bondage! how shall I struggle with the emotions, that stifle the utterance of thy name! Our poor work may perish; but thine shall
endure! This monument may moulder away; the solid ground it
rests upon may sink down to a level with the sea; but thy memory
Wheresoever among men a heart shall be found,
shall not fail!

—

that beats to the transports of patriotism
shall

be to claim kindred with thy

and

liberty, its aspirations

spirit

But the scene amidst which we stand does not permit us

to

con-

thoughts or our sympathies to those fearless spirits, who
hazarded or lost their lives on this consecrated spot. We have tiie
happiness to rejoice here in the presence of a most worthy representation of the survivors of the whole Revolutionary Army.

fine our
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Veterans! you arc the remnant of many a well fought field.
bring with you marks of honor from Trenton and JNlonmouth,
from Yorktown, Camden, Bennington, and Saratoga. Veterans
OF HALF A century! whcn in your youthful days, you put everything

You

hazard in your country's cause, good as that cause was, and sanguine as youth is, still your fondest hopes did not stretch onward to an
hour like this! At a period to which you could not reasonably have
expected to arrive; at a moment of national prosperity, such as you
could never have foreseen, you are now met, here, to enjoy the fellowship of old soldiers, and to receive the overflowings of an univerat

sal gratitude.

But your agitated countenances and your heaving breasts inform
that even this is not an unmixed joy.
I perceive that a tumult
of contending feelings rushes upon you. The images of the dead,

me

as well as the persons of the living, throng to your embraces.
The
scene overwhelms you, and I turn from it. May the Father of all
mercies smile upon your declining years, and bless them! And
when you shall here have exchanged your embraces; when you
shall once more have pressed the hands which have been so often
extended to give succour in adversity, or grasped in the exultation
of victory; then look abroad into this lovely land, which your young
valor defended, and mark the happiness with which it is filled; yea,
look abroad into the whole earth, and see what a name you have
contributed to give to your country, and what a praise you have
added to freedom, and then rejoice in the sympathy and gratitude,
which beam upon your last days from the improved condition of
mankind.

The occasion does not require of me any particular account of
the battle of the 17th of June, nor any detailed narrative of the
events which immediately preceded it.
These are familiarly known
to all.
In the progress of the great and interesting controversy,
Massachusetts and the town of Boston had become early and marked
objects of the displeasure of the British Parliament.
This had
been manifested, in the Act for altering the Government of the
Province, and in that for shutting up the Port of Boston.
Nothing
sheds more honor on our early history, and nothing better shows
how little the feelings •and sentiments of the colonies were known
or regarded in England, than the impression which these measures
everywhere produced

in

America.

It

had been anticipated, that

while the other colonies would be terrified by the severity of the
punishment inflicted on Massachusetts, the other seaports would be
governed by a mere spirit of gain; and that, as Boston was now cut off"
from all commerce, the unexpected advantage, which this blow on
her was calculated to confer on other towns, would be greedily enjoyed.
How miserably such reasoners deceived themselves! How
little they knew of the depth, and the sti'ength, and the intenseness
of that feeling of resistance to illegal acts of power, which possessed the whole American people! Everywhere the unworthy boon
was rejected with scorn. The fortunate occasion was seized, everywhere, to show to the whole world, that the colonies were swayed by
no local interest, no partial interest, no selfish interest. The tempt-
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ation to proiit by the punishment of Boston was Rtrongcst to our
Yet Salem was precisely the place, wiioro
ncio-hbours of Salem.
this miserable proOer was spurned, in a tone of the most lolly self"
are deeply aflectrespect, and the most indignant patriotism.
ed," said its inhabitants, " with the sense of our public calamities;
but the miseries that arc now rapidly hastening on our brethren in
liy
the capital of the Province, greatly excite our conmiiseration.
shutting up the port of Boston, some imagine that the course of trade
might be turned hither and to our benefit; but we must be dead to
every idea of justice, lost to all feelings of humanity, could we indulge a thought to seize on wealth, and raise our fortunes on the ruin
of our suffering neighbours." These noble .sentiments were not
In that day of general affection
confined to our immediate vicinity.
and brotherhood, the blow given to Boston smote on every |)atriotic
Virginia and the
heart, from one end of the country to the other.

We

Carolinas, as well as Connecticut and New Hampshire, felt and
The Continental Congress,
proclaimed the cause to be their own.
then holding its first session in Philadelphia, expressed its sympathy
for the suffering inhabitants of Boston, and addresses were received
from all quarters, assuring them that the cause was a common one,
and should be met by common efforts and common sacrifices. The
Congress of Massachusetts responded to these assurances; and in an
address to the Congress at Philadelphia, bearing the official signature, perhaps among the last, of the immortal Warren, notwithstanding the severity of its suffering and the magnitude of the dangers
which threatened it, it v/as declared, that this colony " is ready, at
all times, to spend and to be spent in the cause of America."
But the hour drew nigh, which was to put professions to the proof,
and to determine whether the authors of these mutual pledges were
ready to seal them in blood. The tidings of Lexington and Concord
had no sooner spread, than it was universally felt, that the time was
spirit pervaded all ranks, not transient,
at last come for action.
not boisterous, but deep, solemn, determined,

A

" totamque

Mens

iiifusa

per artiw

agitat molerj, et inagno se corpore miscet."

their own soil and at their own doors, was, indeed, a
strange work to the yeomanry of New England; but their consciences
were convinced of its necessity, their country called them to it, and
The ordithey did not withhold themselves from the perilous trial.
nary occupations of life were abandoned; the plough was staid in the
unfinished furrow; wives gave up their husbands, and mothers gave
up their sons, to the battles of a civil war. Death might come, in
For
honor, on the field; it might come, in disgrace, on the scafibld.
The sentiment of Quincy
either and for both they were prepared.
was full in their hearts. " Blandishments," said that distinguished
son of genius and patriotism, " will not fascinate us, nor will threats
of a halter intimidate; for, under God, we are determined, that where-

War, on

soever, whensoever, or howsoever

we aviII die free men."
The 17th of June saw the

we

shall

be called

to

make our

exit,

four Ncav England colonics standing
here, side by side, to triumph or to fall together; and there was with
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them from that moment to the end of the war, what I Jiope will remain with tlicm forever, one cause, one country, one heart.
The battle of Bunker Hill was attended with the most important
effects beyond its immediate result as a military engagement.
It
created at once a state of open, public war.
There could now be
no longer a question of proceeding against individuals, as guilty of
That fearful crisis was past. The appeal now
treason or rebellion.
lay to the sword, and the only question was, whether the spirit and
the resources of the people would hold out, till the object should be
accomplished.
Nor were its general consequences confined to our

own

The

previous proceedings of the colonies, their apand addresses, had made their cause known to
Europe. Without boasting, we may say, that in no age or country,
has the public cause been maintained with more force of argument,
more power of illustration, or more of that persuasion which excited
feeling and elevated principle can alone bestow, than the revolutionary state papers exhibit.
These papers will forever deserve to be
studied, not only for the spirit which they breathe, but for the ability
with which they were written.
To this able vindication of their cause, the colonies had now added a practical and severe proof of their own true devotion to it,
and evidence also of the power which they could bring to its support.
All now saw, that if America fell, she would not fall without a struggle.
Men felt sympathy and regard, as well as surprise, when they
beheld these infant states, remote, unknown, unaided, encounter the
power of England, and in the first considerable battle, leave more
of their enemies dead on the field, in proportion to the number of
combatants, than they had recently known in the wars of Europe.
Information of these events, circulating through Europe, at length
reached the ears of one who now hears me. He has not forgotten
the emotion, which the fame of Bunker Hill, and the name of Warren,
country.

peals, resolutions,

excited in his youthful breast.
Sir, we are assembled to commemorate the establishment of great
public principles of liberty, and to do honor to the distinguished
dead.
The occasion is too severe for eulogy to the living. But,
sir, your interesting relation to this country, the peculiar circumstances which surround you and surround us, call on me to express
the happiness which we derive from your presence and aid in this

solemn commemoration.
Fortunate, fortunate man! with what measure of devotion will you
not thank God, for the circumstances of your extraordinary life!
You are connected with both hemispheres and with two generations.
Heaven saw fit to ordain, that the electric spark of Liberty should
be conducted, through you, from the new world to the old; and we,
who are now here to perform this duty of patriotism, have all of us
long ago received it in charge from our fathers to cherish your name
and your virtues. You will account it an instance of your good fortune, sir, that you crossed the seas to visit us at a time which enaYou now behold the field,
bles you to be present at this solemnity.
the renown of which reached you in the heart of France, and caused a thrill in your ardent bosom. You see the lines of the little
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rccloubt

thrown up by Ihc incrodiUlo

dilifTonrc of Prosoolt; dpn^ndrd,

and witliiii ^vlli^•ll the
^'oii sec
corner stone of our nionunicnt has now taken its position,
where Warren fell, and where Parker, Gardner, 31cCleary, INloorc,
and other early patriots fell with him. Those who survived that
day, and M'hosc lives have been prolonged to the present hour, are
now around you. Some of them you have known in the trying
Behold! they now stretch forth their feeble
scenes of the war.
arms to embrace you. Behold! they raise their trembling voices
to invoke the blessing of God on you, and yours, forever.
Sir, you have assisted us in laying the foiuulation of this edifice.
You have heard us rehearse, with our I'ceble commendation, the names
Sir, niomnnents and eulogy belong to the dead.
of departed patriots.
On other
give them, this day, to Warren and his associates.
occasions they have been given to your more immediate com|)anions
in arms, to Washington, to Greene, to Gates, Sullivan, and Lincoln.
Sir, we have become reluctant to grant these, our highest and last
would gladly hold them yet back from the lithonors, further.
Scrus in cwltnn rcdeas.
Illustle rfrmnant of that immortal hand.
trious as are your merits, yet far, oh, very far distant be the day,
when any inscription shall bear your name, or any tongue pronounce
its eulogy!

to the last extremity, by bis Hon-lieaitcd valor;

We

We

The leading reflection, to which this occasion seems to invite us,
respects the great changes which have happened in the fifty years,
And it {)eculiarly marks
since the battle of Bunker Hill was fought.
the character of the present age, that, in looking at these changes,
and in estimating their eflect on our condition, we are obliged
to consider, not what has been done in our own country only, but
In these interesting times, while nations are making
in others also.
separate and individual advances in improvement, they make, too, a
common progress; like vessels on a common tide, propelled by the
gales at different rates, according to their several structure and management, but all moved forward by one mighty current beneath,
strong enough to bear onward whatever does not sink beneath it.
A chief distinction of the present day is a community of opinions
and knowledge amongst men, in difierent nations, existing in a deKnowledge has, in our time, triumphed,'
gree heretofore unknown.
and is triumphing, over distance, over dilference of languages, over
The civilized
diversity of habits, over prejudice, and over bigotry.
and Christian world is fast learning the great lesson, that difference
of nation does not imply necessary hostility, and that all contact need
not be war.
The whole world is becoming a common tield for intellect to act in.
Energy of mind, genius, power, wheresoever it
exists, may speak out in any tongue, and the ii'orld will hear it.
great chord of sentiment and feeling runs through two continents,
and vibrates over both. Every breeze walls intelligence from country to country; every wave rolls it; all give it forth, and all in turn
There is a vast commerce of ideas; there are marts and
receive it.
exchanges for intellectual discoveries, and a wonderful fellowship ot
those individual intelligences which make up the mind and opinion

A

of the age.

Mind

is

9

the great lover of

all

things;

human thought is
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human ends are ulthnately answered; and the
knowledge, so astonishing in the last half century, has
rendered innumerable minds, variously gifted by nature, competent
to be competitors, or fellow-workers, on the theatre of intellectual
the process by which
diffusion of

operation.
From these causes, important improvements have taken place in
Generally speaking, manthe personal condition of individuals.
kind are not only better fed, and better clothed, but they are able
also to enjoy more leisure; they possess more refinement and more
superior tone of education, manners, and habits
self-respect.
prevails.
This remark, most true in its application to our own country, is also partly true, when applied elsewhere.
It is proved by
the vastly augmented consumption of those articles of manufacture
and of commerce, which contribute to the comforts and the decencies of life; an augmentation which has far outrun the progress of
population.
And while the unexampled and almost incredible use
of machinery would seem to supply the place of labor, labor still
finds its occupation and its reward; so wisely has Providence adjusted men's wants and desires to their condition and their capacity.
Any adequate survey, however, of the progress made in the last
half century, in the polite and the mechanic arts, in machinery and
manufactures, in commerce and agriculture, in letters and in science,
would require volumes. I must abstain wholly from these subjects,

A

and turn, for a moment, to the contemplation of what has been done
on the great question of politics and government. This is the master topic of the age; and during the whole fifty years, it has intensely
occupied the thoughts of men.
The nature of civil government,
its ends and uses, have been canvassed and investigated; ancient
opinions attacked and defended; new ideas recommended and resisted, by whatever power the mind of man could bring to the controversy.
From the closet and the public halls the debate has been
transferred to the field; and the world has been shaken by wars of
unexampled magnitude, and the greatest variety of fortune. A day
of peace has at length succeeded; and now that the strife has subsided, and the smoke cleared away, we may begin to see what has
actually been done, permanently changing the state and condition
of human society. And without dwelling on particular circumstances, it is most apparent, that, from the beforementioned causes
of augmented knowledge and improved individual condition, a real,
substantial, and important change has taken place, and is taking
place, greatly beneficial, on the whole, to human liberty and human
happiness.
The great wheel of political revolution began to move in America.
Here its rotation was guarded, regular, and safe. Transferred to
the other continent, from unfortunate but natural causes, it received
an irregular and violent impulse; it whirled along with a fearful celerity; till at length, like the chariot wheels in the races of antiquity,
it took fire from the rapidity of its own motion, and blazed onward,
spreading conflagration and terror around.
learn from the result of this experiment, how fortunate was
our own condition, and how admirably the character of our people
was calculated for making the great example of popular govern-

We
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The

possession of power did not turn flic hend:^ of tlie
had lonij boon in the liahit of c.\er^i^;illfr
Althouj^h tlie iiarainonnt authority
a great portion of self-control.
of the parent state existed over thcin, yet a lar<fe iiild of le<ri.slatioii
had always been open to our colonial assemblies. They were acCTistomed to representative bodies and the forms of free govcrnin(Mit
they understood the doctrine of the division of power ainonp diticrcnt branches, and the necessity of checks on each.
The character of our countrymen, moreover, was sober, moral, and rc-ligi((us;
and there was little in the change to shock their feelings ol' justice
and humanity, or even to disturb an honest prejudice.
iiad no
dt)mestic throne to overturn, no privileged orders to cast down, no
violent changes of property to encounter.
In the American Jtcvolution, no man sought or wished for more than to defend and enjoy
his own.
None hoped for plunder or for spoil. Rapacity was unknown to it; the a.xe was not among the instruments of its accomplishment; and we all know that it could not have lived a single day
under any well founded imputation of possessing a tendency adverse to the Chri.stian religion.
It need not surprise us, that, under circumstances less auspicious,
political revolutions elsewhere, even when well intended, have terminated differently. It is, indeed, a great achievement, it is the
master work of the world, to establish governments entirely popular,
on lasting foundations; nor is it easy, indeed, to introduce the popular principle at all, into governments to which it has been altogether
a stranger.
It cannot be doubted, however, that Europe has come
out of the contest, in which she has been so long engaged, with
greatly superior knowledge, and, in many respects, a highly improved condition. Whatever benefit has been acquired, is likely to
be retained, for it consists mainly in the acquisition of more enlightened ideas.
And although kingdoms and provinces may be
wrested from the hands that hold them, in the same manner they
were obtained; although ordinary and vulgar power may, in human
affairs, be lost as it has been won; yet it is the glorious prerogative
On
of the empire of knowledge, that what it gains it never loses.
the contrary, it increases by the multiple of its own power; all its
ends become means; all its attainments, helps to new conquests.
Its whole abundant harvest is but so much seed wheat, and nothing
has ascertained, and nothing can ascertain, the amount of ultimate

mcnts.

American

people;, for tliey

We

product.

Under the influence of this rapidly increasing knowledge, the
people have begun, in all forms of government, to think, and to
reason, on affairs of state.
Regarding government as an institution
for the pul)lic good, they demand a knowledge of its operations, and
a participation in its exercise.
call for the representative system,
wherever it is not enjoyed, and where there is already intelligence
enough to estimate its value, is perseveringly made. Where men
may speak out, they demand it; where the bayonet is at their throats,
they pray for it.
When Louis XIV. said, " I am the state," be expressed the essence of the doctrine of unlimited power. By the rulls of that
system, the people are disconnected from the state; they are its sub-
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it is their lord.
These ideas, founded in the lovo of power,
and long supported by the excess and the abuse of it, are yielding,
in our age, to other opinions; and the civilized world seems at last

jects;

be proceeding to the conviction of that fundamental and manifest
powers of government are but a trust, and that they
cannot be lawfully exercised but for the good of the community.
As knowledge is more and more extended, this conviction becomes
more and more general. Knowledge, in truth, is the great sun in
the firmament.
Lite and power are scattered with all its beams.
The prayer of the Grecian combatant, when enveloped in unnatural
clouds and darkness, is the appropriate political supplication for the
people of every country not yet blessed with free institutions;

to

truth, that the

'

Dispel this cloud, the light of heaven restore,

Give me to see

We

may

— and Ajax asks no more.'

hope, that the growing influence of enlightened sentiments will promote the permanent peace of the world. Wars, to
maintain family alliances, to uphold or to cast down dynasties, to
regulate successions to thrones, which have occupied so much room
in the history of modern times, if not less likely to happen at all,
will be less likely to become general and involve many nations, as
the great principle shall be more and more established, that the interest of the world is peace, and its first great statute, that every
nation possesses the power of establishing a government for itself
But public opinion has attained also an influence over governments,
which do not admit the popular principle into their organization.
A necessary respect for the judgment of the world operates, in some
measure, as a control over the most unlimited forms of authority.
It is owing, perhaps, to this truth, that the interesting struggle of
the Greeks has been suflered to go on so long, without a direct interference, either to wrest that country from its present masters,
and add it to other powers, or to execute the system of pacification
by force, and, with united strength, lay the neck of Christian and
civilized Greece at the foot of the barbarian Turk.
Let us thank
God that we live in an age, when something has influence besides
the bayonet, and when the sternest authority does not venture to
encounter the scorching power of public reproach. Any attempt
of the kind I have mentioned, should be met by one universal burst
of indignation; the air of the civilized world ought to be made too
warm to be comfortably breathed by any who would hazard it.
It is, indeed, a touching reflection, that while, in the fulness of
our country's happiness, we rear this monument to her honor, we
look for instruction, in our undertaking, to a country which is now
in fearful contest, not for works of art or memorials of glory, but
Let her be assured, that she is not forgotfor her own existence.
ten in the world; that her efforts are applauded, and that constant
And let us cherish a confident
prayers ascend for her success.
hope for her final triumph. If the true spark of religious and civil
Human agency cannot extinguish
liberty be kindled, it will burn.
it.
Like,the earth's central fire it may be smothered for a time; the
ocean may overwhelm it; mountains may press it down; but its inherent and unconquerable force will heave both the ocean and the
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land, and at sometime or anotlicr, in some place or another, the
volcano will break out and llainc vip to heaven.
Among the great events of tlic half century, we must reckon,
certainly, tii(3 llevolution of South America; and \vc are not likely
to overrate the importance of that Revolutinn, either to the people
of tiie country itself or to tlie rest of the world.
The late Spanish
colonies, now independent states, under circumstances less favorai)ie,
doubtless, than attended our own Revolution, have yet successluily
commenced their national existence. They have accomplished the
great object of establishing their independence; they are known and
acknowledged in the world; and although in regard to their systems
of government, their sentiments on rehgious toleration, and their provisions for public instruction, they may have yet nnich to learn, it
must be admitted that they have risen to the cimdition of settled and
established states, more rapidly than could have been reasonably anticipated.
They already furnish an exhilarating example of the difference between free governments and despotic misrule.
Their
conmierce, at this moment, creates a new activity in all the great
marts of the world. They show themselves able, by an exchange
of commodities, to bear an useful part in the intercourse of nations.
A new spirit of enterprise and industry begins to prevail; all the
great interests of society receive a salutary impulse; and the progress
of information not only testifies to an improved condition, but constitutes, itself, the highest and most essential improvement.
When the battle of Bunker Hill was fought, the existence of
South America was scarcely felt in the civilized world. The thirteen little colonies of North America habitually called themselves
the " Continent."
Borne down by colonial subjugation, monopoly,
and bigotry, these vast regions of the South were hardly visible
above the horizon. But in our day there hath been, as it were, a
new creation. The Southern Hemisphere emerges from the sea.
Its lofty mountains begin to lill themselves into the light of heaven;
its broad and fertile plains stretch out, in beauty, to the eye of civilized man, and at the mighty bidding of the voice of political liberty the waters of darkness retire.

And, now, let us indulge an honest exultation in the conviction
of the benefit, which the example of our country has produced, and
is likely to produce, on human freedom and human happiness.
And
let us endeavour to comprehend, in all its magnitude, and to feel, in
ail its importance, the part assigned to us in the great drama of human affairs.
are placed at the head of the system of representative and popular governments.
Thus far our example shows, that
such governments are compatible, not only with respectability and
power, but with repose, with peace, with security of personal rights,
with good laws, and a just administration.
are not propagandists. W^herever other systems are preferred,
either as being thought better in themselves, or as better suited to
Our l»isexisting condition, we leave the preference to be enjoyed.
tory hitherto proves, however, that the popular form is practicable,
and that wilh wisdom and knowledge men may govern themselves;
and the duty incumbent on us is, to preserve the consistency of this
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cheering example, and take care that nothing may weaken its auIf, in our case, the Representative system
ultimately fail, popular governments must be pronounced impossible.
No combination of circumstances more favorable to the experiment
can ever be expected to occur. The last hopes of mankind, therefore, rest with us; and if it should be proclaimed, that our example
had become an argument against the experiment, the knell of popular liberty would be sounded throughout the eartli.
These are excitements to duty; but they are not suggestions of
Our history and our condition, all that is gone before us,
doubt.
and all that surrounds us, authorise the belief, that popular governments, though subject to occasional variations, perhaps not always
for the better, in form, may yet, in their general character, be as
We know, indeed, that,
durable and permanent as other systems.
The Principle of Free
in our country, any other is impossible.
Governments adheres to the American soil. It is bedded in it; immovable as its mountains.
And let the sacred obligations which have devolved on this genThose are daily droperation, and on us, sink deep into our hearts.
ping from among us, who established our liberty and our government.
The great trust now descends to new hands. Let us apply ourselves
to that which is presented to us, as our appropriate object.
can win no laurels in a war for Independence. Earlier and v^^orthier
hands have gathered them all. Nor are there places for us by the
Our fathside of Solon, and Alfred, and other founders of states.
But there remains to us a great duty of defence
ers have filled them.
and preservation; and there is opened to us, also, a noble pursuit, to
which the spirit of the times strongly invites us. Our proper busiLet our age be the age of improvement. In
ness is improvement.
a day of peace, let us advance the arts of peace and the works of
peace.
Let us develope the resources of our land, call forth its powers, build up its institutions, promote all its great interests, and see
whether we also, in our day and generation, may not perform something worthy to be remembered.
Let us cultivate a true spirit of
union and harmony. In pursuing the great objects, which our condition points out to us, let us act under a settled conviction, and an
habitual feeling, that these twenty-four states are one country.
Let our conceptions be enlarged to the circle of our duties. Let
us extend our ideas over the whole of the vast field in which we are
called to act.
Let our object be, our couxtrv, our whole country,
AND nothing but OUR COUNTRY. And, by the blessing of God, may
that country itself become a vast and splendid Monument, not of
oppression and terror, but of Wisdom, of Peace, and of Liberty,
upon which the world may gaze, with admiration, forever
thority with the world.
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DISCOURSE
IN

COMMEMORATION OF TIIE LIVES AND SERVICES OF JOHN ADAMS
AND THOMAS JEFFERSON, DELIVERED IN FANEUIL HALL, BOSTON.
AUGUST 2, 1826.

an unaccustomed spectacle. For the first time, fellow
badges of mourning shroud the columns and overliang the
These walls, which were consecrated, so long
arches of this Hall.
ago, to the cause of American liberty, which witnessed her infant
struggles, and rung with tlie shouts of her earliest victories, proclaim,
now, that distinguished friends and champions of that great cause
have fallen. It is right that it should be thus. The tears which
flow, and the honors that are paid, when the Founders of the ReIt
public die, give hope that the Republic itself may be immortal.
is fit, that by public assembly and solemn observance, by anthem
and by eulogy, we commcmoratf; the services of national benefactors, extol their virtues, and render thanks to God for eminent blessings, early given and long continued, to our favored country.
and JEFFERSON are no more; and we are assembled,
fellow citizens, the aged, the middle aged and the young, by the
spontaneous impulse of all, under the authority of the municipal
government, with the presence of the chief magistrate of the Commonwealth, and others its official representatives, the university, and
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citizens,

ADAMS

the learned societies, to bear our part, in those manifestations of respect and gratitude which universally pervade the land. Adams and
Jefferson are no more. On our fiftieth anniversary, the great day of
National Jubilee, in the very hour of public rejoicing, in the midst
of echoing and reechoing voices of thanksgiving, while their own
names were on all tongues, they took their flight, together, to the

world of spirits.
If it be true that no one can safely be pronounced happy while he
lives; if that event which terminates life can alone crown its honors
and its glory, what felicity is here! The great Epic of their lives,
how happily concluded! Poetry itself has hardly closed illustrious
lives, and finished the career of earthly renown, by such a consummation.
If we had the power, we could not wish to reverse this
The great objects of life
dispensation of the Divine Providence.
were accomplished, the drama was ready to be closed; it has closed;
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our patriots have fallen; but so fallen, at such age, with such coincidence, on such a day, that we cannot rationally lament that that
end has come, which we knew could not be long deferred.
Neither of these great men, fellow citizens, could have died, at
any time, without leaving an immense void in our American society.
They have been so intimately, and for so long a time, blended with
the history of the country, and especially so united, in our thoughts
and recollections, with the events of the Revolution, that the death
of either would have touched the strings of public sympathy.
should have felt that one great link, connecting us with former times,
was broken; that we had lost something more, as it were, of the
presence of the Revolution itself, and of the act of independence,
and were driven on, by another great remove, from the days of our
country's early distinction, to meet posterity, and to mix with the fuLike the mariner, whom the ocean and the winds carry along,
ture.
till he sees the stars which have directed his course, and lighted his
pathless way, descend, one by one, beneath the rising horizon, we
should have felt that the stream of time had borne us onward, till
another great luminary, whose light had cheered us, and whose guidance we had followed, had sunk away from our sight.
But the concurrence of their death, on the anniversary of Independence, has naturally awakened stronger emotions. Both had
been presidents, both had lived to great age, both were early patriots,
and both were distinguished and ever honored by their immediate
agency in the act of independence. It cannot but seem striking,
and extraordinary; that these two should live to see the fiftieth year
from the date of that act; that they should complete that year; and
that then, on the day which had fast linked forever their own fame
with their country's glory, the heavens should open to receive them
both at once. As their lives themselves were the gifts of Providence, who is not willing to recognise in their happy termination,
as well as in their long continuance, proofs that our country, and its
benefactors, are objects of His care ?
Adams and Jefferso.v, I have said, are no more. As human
They are no more, as in 1776,
beings, indeed, they are no more.
bold and fearless advocates of independence; no more as on subsequent periods, the head of the government; no more as we have recently seen them, aged and venerable objects of admiration and
They are no more. They are dead. But how little is
regard.
To their country they
there, of the great and good, which can die!
They live in all that perpetuates the reyet live, and live forever.
membrance of men on earth; in the recorded proofs of their own
great actions, in the offspring of their intellect, in the deep engraved
lines of public gratitude, and in the respect and homage of mankind.
They live in their example; and they live, emphatically, and
Avill live in the influence which their lives and efforts, their principles and opinions, noAv exercise, and will continue to exercise, on
the affairs of men, not only in their own country, but throughout the
A superior and commanding human intellect, a
civilized world.
truly great man, when Heaven vouchsafes so rare a gift, is not a
temporary flame, burning bright for a while, and then expiring, givIt is rather a spark of fervent
ing place to returning darkness.
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heat, as well as radiant

power

to enkiiidk; the ronimon
frhminers, in its own decay,
and linally tjocs out in deatli, no nij^ht follows, hut it leaves the
world all liyht, all on lire, from the |>otent contaet of its own spirit.
Bacon died; hut the human understanding, roused, by the touch of
liis miraculous wand, to a ])ereeption of the true philoso|)hy, and
the just mode of in(|uiring after truth, has kept on its course, suciSewlon died; yet the courses of the
cessfully and ffloriously.
spheres are still known, and they yet move on, in the orbits which
he saw, and described lor them, in the infniity of s|)ace.
No two men now live, fellow citizens, perha|)s it may be doubted,

mass of human mind; so

li<:lit,

Avith

that

when

it

whether any two men have ever lived, in one aj^e, who, more than
those we now commemorate, have impressed their own sentiments,
in regard to polities and government, on mankind, infused their own
opinions more deeply into the <ipinions oi' others, or given a more
lasting direction to the current of human thought.
Their work
doth not perish with them.
The tree which they assisted to plant,
will flourish, although they water it and protect it no longer; for ii
has struck its roots deep, it has sent them to the very centre; no
storm, not of force to burst the orb, can overturn it; its br:inches
spread wide; they stretch their protecting arms broader and broader,
are not deceived.
and its top is destined to reach the heavens.
There is no delusion here. IS'o age will come, in w hich the American Revolution w ill appear less than it is, one of the greatest events
in human history.
No age will come, in which it will cease to be
seen and felt, on either continent, that a mighty step, a great advance, not only in American atl'airs, but in human atl'airs, Mas made
on the 4th of July 1776. And no age will come, we trust, so ignorant or so unjust, as not to see and acknowledge the efhcient agency
of these we now honor, in producing that momentous event.
are not assembled, therefore, fellow citizens, as men overwhelmed with calamity by the sudden disru|jtion of the ties of
friendship or affection, or as in despair for the Republic, by the unDeath has not surprised us by an
timely blighting of its hopes.
unseasonable blow.
have, indeed, seen the tomb close, but it
has closed only over mature years, over long protracted public service, over the weakness of age, and over life itself only when the
ends of living had been fulfilled. These suns, as they rose slowly,
and steadily, amidst clouds and storms, in their ascendant, so they
have not rushed from their meridian, to sink suddenly in the west.
Like the mildness, the serenity, the continuing benignity of a summer's day, thev have gone down with slow descending, grateful,
long lingering light; and now that they are beyond the visil)le margin of the world, good omens cheer us from "the bright track of
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We

We

their fiery car!

"

There were many points of similarity in the lives and fortunes of
these great men. They belonged to the same profession, and had ])ursued its studies and its practice, for unequal lengths of time indeed,
Both were learned and able lawyers.
hut with diligence and effect.
They were natives and inhabitants, respectively, of those two of the
colonies, which, at the revolution, were the largest and most powerful,
and which naturally had a lead in the political afiairs of the times.
10
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When the colonics became, in some degree, united, by the assembling of a general congress, they were brought to act together, in
its deliberations, not indeed at the same time, but both at early peEach had already manifested his attachment to the cause of
riods.
the country, as well as his ability to maintain it, by printed addresses public speeches, extensive correspondence, and whatever other
mode could be adopted, for the purpose of exposing the encroachments of the British parliament and animating the people to a manly
Both were not only decided, but early friends of Inderesistance.
pendence. While others yet doubted, they were resolved; where
They were both members
others hesitated, they pressed forward.
of the committee for preparing the Declaration of Independence,
and they constituted the sub-committee, appointed by the other

They left their seats in congress,
to make the draught.
beino- called to other public employments, at periods not remote from
each other, aUhough one of them returned to it, afterwards, for a
members

jV either of them was of the assembly of great men
which formed the present constitution, and neither was at any time
member of congress under its provisions. Both have been public
These
ministers abroad, both vice-presidents, and both presidents.
They
coincidences are now singularly crowned and completed.
have died, together; and they died on the anniversary of liberty.
When many of us were last in this place, fellow citizens, it was
on the day of that anniversary. We were met to enjoy the festivities belonging to the occasion, and to manifest our grateful homage
to our political fathers.
We did not, we could not here, forget our venerable neighbour
We knew that we were standing, at a time of high and
of Quincy.
palmy prosperity, where he had stood, in the hour of utmost peril;
that we saw nothing but liberty and security, where he had met the
frown of power; that we were enjoying everything, where he had
hazarded everything; and just and sincere plaudits rose to his name,
from the crowds which filled this area, and hung over these galHe whose grateful duty it was to speak to us, on that day,
leries.
of the virtues of our fathers had, indeed, admonished us that time
and years were about to level his venerable frame with the dust.
But he bade us hope, that " the sound of a nation's joy, rushing
from our cities, ringing from our valleys, echoing from our hills,
might yet break the silence of his aged ear; that the rising blessings
of grateful millions might yet visit, with glad light, his decaying
Alas! that vision was then closing forever. Alas! the
vision."
silence which was then settling on that aged ear, was an everlasting

short time.

in the very moment of our testivities, his freed
God who gave it! Human aid and human solace
terminate at the grave; or we would gladly have borne him upward,
on a nation's outspread hands; we would have accompanied him,

silence!
spirit

For,

lo!

ascended to

and with the blessings of millions and the prayers of millions, commended him to the Divine favor.
While still indulging our thoughts on the coincidence of the death

man with the anniversary of independence, we
learn that Jefterson, too, has fallen; and that these aged patriots,
May
these illustrious fellow-laborers, had left our world together.
of this venerable
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not Riich events raise the ButiiTOstion tlmt tlicy nre not undosijrnod
and that Heaven docs so order tliirijrs, as sornetiiiics to attract str()n<rly the attention, and excite tlie thoughts of men?
The occurrence
has added new interest to our aiuiiversary and will be ren)enjl)ered,
in all time to come.
The occasion, fellow citizens, requires some account of the lives
and services of John Adams and Thomas Jkiikkson. This duty
must necessarily be perfurnied with {ijreat brevity, and in the discharge of it I shall he obliffcd to coniine mys<>lf, ijricicipallv, to
those parts of their history and character which belonged to thein as
pui)lic

men.

John- Adams was born at Quincv, then part of the ancient town
of Braintree, on the 19th day of October (Old Style) 173.5.
He
was a descendant of the Puritans, his ancestors having early emigrated from England, and settled in Massachusetts.
Discovering
early a strong love of reading and of knowledge, together with tnarks
of great strength and activity of mind, proper care was taken by his
worthy father, to provide for his education. He pursued his youthful studies in Braintree, under Mr. Marsh, a teacher whose fortune
it was that Josiah Quincy, Jr. as well as the subject of these remarks,
should receive from him his instruction in the rudiments of classical
literature.
Having been admitted, in 1751, a member of Harvard
College, Mr. Adams was graduated, in course, in 1755; and on the
catalogue of that Institution, his name, at the time of his death,
was second among the living Alumni, being preceded only by that
of the venerable Holyoke.
With what degree of reputation he
left the University, is not now precisely known.
know only
that he was distinguished, in a class which numbered Locke and
Hemenway among its members. Choosing the law for his profession, he commenced and prosecuted its studies at Worcester, under
the direction of Samuel Putnam, a gentleman whom he has himself
described as an acute man, an able and learned lawyer, and as in
large professional practice at that time.
In 1758, he was admitted
to the bar, and commenced business in Braintree.
lie is understood
to have made his first considerable etfort, or to have attained his first
signal success, at Plymouth, on one of those occasions which furnish the earliest opportunity for distinction to many young men of
the profession, a jury trial, and a criminal cause.
His business naturally grew with his reputation, and his residence in the vicinity
afforded the opportunity, as his growing eminence gave the power,
of entering on the larger field of practice which the capital presented.
In 1766, he removed his residence to Boston, still continuing
his attendance on the neighbouring circuits, and not unfrequently
called to remote parts of the Province,
In 1770 his professional
firmness was brought to a test of some severity, on the application
of the British officers and soldiers to undertake their defence, on
the trial of the indictments found against them on account of the
transactions of the memorable 5th of March.
He seems to have
thought, on this occasion, that a man can no more abandon the proper
The
duties of his profession, than he can abandon other duties.
event proved, that as he judged well for his own reputation, so he
judged well, also, for the interest and permanent fame of his country.
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The result of that trial proved, that notwithstanding the high degree
of excitement then existing, in consequence of tlie measures of the
British government, a jury of Massachusetts would not deprive the
most reckless enemies, even the officers of that standing army,
quartered among them, which they so perfectly abliorred, of any part
of that protection which the law, in its mildest and most indulgent
interpretation, afforded to persons accused of crimes.
Without pursuing Mr. Adams's professional course further, suffice
it to say, that on the first establishment of the judicial tribunals under
the authority of the State, in 1776, he received an ofler of the high
and responsible station of Chief Justice of the Supreme Court,
But he was destined for another and a different career. From early
life the bent of his mind was toward politics; a propensity, which
the state of the times, if it did not create, doubtless very much
strengthened.
Public subjects must have occupied the thoughts
and filled up the conversation in the circles in which he then moved;
and the interesting questions, at that time just arising, could not but
seize on a mind, like his, ardent, sanguine and patriotic.
The letter,
fortunately preserved, written by him at Worcester so early as the
r2th of October, 1755, is a proof of very comprehensive views, and
uncommon

depth of reflection, in a young man not yet quite twentv.
In this letter he predicted the transfer of power, and the establishment of a new seat of empire in America; he predicted, also, the
increase of population in the colonies; and anticipated their naval
distinction, and foretold that all Europe, combined, could not subdue
them. All this is said, not on a public occasion, or for effect, but
in the style of sober and friendly correspondence, as the result of
" I sometimes retire," said he, at the close of
his own thoughts.
the letter, " and laying things together form some reflections pleasing to myself
The produce of one of these reveries you have read
above."* This prognostication, so early in his own life, so early
in the history of ihe country, of independence, of vast increase of
numbers, of naval force, of such augmented power as might defy
all Europe, is remarkable.
It is more remarkable, that its author
should live to see fulfilled to the letter, what could have seemed to
others, at the time, but the extravagance of youthfid fancy.
His
earliest political feelings were thus strongly American; and from
this ardent attachment to his native soil he never departed.
While still living at Quincy, and at the age of twenty-four, Mr.
Adams was present, in this town, on the argument before the Su* Extract of a letter written by John Adams, dated at Worcester, Massachusetts, Octolser
12, 175.5.

" Soon after the Reformation, a few people came o%cr into tliis new world, for conscience
Perhaps this apparently trivial incident may transfer the great seat of empire into
America. It looks likely to me for, if we can remove the turbulent Gallics, our people,
according to the exactest computations, will in another centuiy, become more numerous
than England itself. Should tiiis be the case, since we have, I may say, all the naval stores
of the nation in our hands, it will be easy to obtain a masteiy of the seas ; and then the united force of all Europe will not be able to subdue us.
The only way to keep us from setting
up for ourselves is to disunite us.
" Be not surjjrised that I am turned politician. This whole town is immersed in politics.
The interests of nations, and all the dira of war, make the subject of every conversation.
I sit and hear, and after having been led through a maze of sage observations, I sometimes
retire, and laying tilings togetlier, fonn some reflections pleasing to myself.
The produce
of one of these reveries you have read above."

sake.

;
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rospectinji; JVrils of Jlxaistmice, and hoard Ihe celebrated
and patriotic ppeecli of Jami-.s Otis. Unqiiostiontihly, lliat was a
JS'o lli^htv declamation ahout lilj< rty, no
masterly performance.

promo Court

superficial discussion of popular topics, it was a learned, penetrating,
convincing, constitutional arguiiK-nt, expressed in a strain of liij;;h and

He grasped tlie (piesti(in, then pending between
Kngland and her Colonies, with the streni;th of a lion; and if he
sometimes s[)orted, it was only because the lion himself is someIts success appears to have been as great as its mertimes playful.
its, and its impression was widely felt.
IMr. Adams himself seen)S
resolute patriotism.

to have lost the feeling it produced, ami to have entertained
" I do say,"
constantly the fullest conviction of its important eilects.
he observes, "in the most solenm manner, that Mr. Otis's Oration
against Writs of Assistance, breathed into this nation the breath of

never

life."

In 1765

INIr.

Adams

laid before the public,

what

I

suppose to be

his first printed performance, except essays for the periodical press,
The object of this
a Dissertation on the Canon and Feudal Law.

New

England ancestors, in consenting to
were actuated, mainly, by
the desire of delivering themselves from the power of the hierarchy,
work was

to

show

that our

exile themselves from their native land,

and from the monarchical and aristocratical political systems of the
other continent; and to make this truth bear, with effect, on the polIts tone is uncommonly bold and animated, for
itics of the times.
that period.
He calls on the people, not only to defend, but to
study and understand their rights and privileges; urges earnestly the
necessity of difiusing general knowledge, invokes the clergy and the
bar, the colleges and academies, and all others who have the ability
and the means, to exj)ose the insidious designs of arbitrary power,
to resist its approaches, and to be persuaded that there is a settled
" Be it remembered," says
design on foot to enslave all America.
We
the author, "that liberty must, at all hazards, be supported.
have a right to it, derived from our Maker. Hut if we had not,
our fathers have earned it, and bought it for us, at the expense
of their ease, their estate, their pleasure and their blood. And liberty cannot be preserved without a general knowledge among the
people, who have a right, from the frame of their nature, to knowledge, as their great Creator, who does nothing in vain, has given
them understandings, and a desire to know; but besides this, they
have a right, an indisputable, unalienable, indefeasible right to that
most dreaded and envied kind of knowledge, I mean of the character
and conduct of their rulers. Rulers are no more than attorneys,
agents, and trustees of the people; and if the cause, the interest and
trust, is insidiously betrayed, or wantonly trilled away, the people
have a right to revoke the authority, that they themselves have
deputed, and to constitute other and better agents, attorneys and
trustees."

on Mr. Adams his first politiand clothed him with his first political trust, by
Before this
electing him one of their representatives, in 1770.
time he had become extensively known throughout the province,
as well by the part he had acted in relation to pul)lic affairs, as

The

citizens of this tow n conferred

cal distinction,
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Ho was among those
his professional abihty.
the deepest interest in the controversy with England,
and whether in or out of the Legislature, his time and talents were
aUke devoted to the cause. In the years 1773 and 1774 he was
chosen a counsellor, by the members of the General Court, but rejected by Governor Hutchinson, in the former of those years, and

by the exercise of

who took

by Governor Gage in the latter.
The time was now at hand, however, when the affairs of the colAn open rupture with
onies urgently demanded united councils.
the parent State appeared inevitable, and it was but the dictate of
prudence, that those who were united by a common interest and a
common danger, should protect that interest and guard against that
A general Congress of Delegates from
danger, by united efforts.
all the colonies, having been proposed and agreed to, the House of
Representatives, on the 17th of June 1774, elected James Bowdoin,
Thomas Gushing, Samuel Adams, John Adams, and Robert
Treat Paine, delegates from Massachusetts. This appointment
was made at Salem, where the General Court had been convened
by Governor Gage, in the last hour of the existence of a House
While engaged
of Representatives under the provincial Charter.
in this important business, the governor having been informed of
what was passing, sent his secretary with a message dissolving the
General Court. The secretary finding the door locked, directed
the messenger to go in and inform the speaker that the secretary
was at the door with a message from the governor. The messenger returned, and informed the secretary that the orders of the
House were that the doors should be kept fust; whereupon the secretary soon after read a proclamation, dissolving the General Court

upon the stairs. Thus terminated, forever, the actual exercise of
The
the political power of England in or over Massachusetts.
four last named delegates accepted their appointments, and took
their seats in Congress, the first day of its meeting, September 5,
1774, in Philadelphia.
The proceedings of the first Congress are well known, and have
been universally admired. It is in vain that we would look for suLord Chatham
perior proofs of wisdom, talent, and patriotism.
said, that for himself, he must declare, that he had studied and admired the free states of antiquity, the master states of the world,
but that for solidity of reasoning, force of sagacity, and wisdom of
conclusion, no body of men could stand in preference to this ConIt is bardly inferior praise to say, tl>at no production of that
gress.
great man himself can be pronounced superior to several of the papers published as the proceedings of this most able, most firm, most
There is, indeed, nothing superior to them in
patriotic assembly.
They not only embrace, illusthe range of political disquisition.
love
trate, and enforce everything which political philosophy, the
produced,
antecedently
inquiry
had
free
of
spirit
the
and
liberty,
of
but they add new and striking views of their own, and apply the

whole, with irresistible force, in support of the cause which had

drawn them together.
^
Mr. Adams was a constant attendant on the deliberations of
body, and bore an active part in

its

important measures.

this

He was
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of the committee to state the rights of the colonics, and of that also
which re|)orted tlie address to the king.
As it was in the continental Congress, fellow citizens, that tiioso
whose deaths have given rise to tl)is occasion, were lirst hronght
together, and called on to unite their industry and their al)ihty,"iii
the service of the country, let us now turn to the other of these
distinguished men, and take a hricf notice of his life, up to the
period when he appeared within the walls of Congress.
Thomas Jeffeuso.v, descended from ancestors who had been settled in Virginia for some generations, was born near the spot on
which he died, in the county of Albemarle, on the '2d of April, (Old
Style,) 1743.
His youthful studies were pursued in the neighbourhood of his father's residence, until he was rcmovcid to the colleo-e
of William and INIary, the highest honors of which he in due time
received.
Having letl the college with reputation, he applied himself to the study of the law, under the tuition of George >Vythe,
one of the highest judicial names of which that State can boast.
At an early age he was elected a member of the Legislature, in
which he had no sooner appeared than he distinguished himself, by
knowledge, capacity, and promptitude.
Mr. Jeflerson appears to have been imbued with an early love of
letters and science, and to have cherished a strong disposition to
pursue these objects. To the physical sciences, especially, and to
ancient classic literature, he is understood to have had a warm attachment, and never entirely to have lost sight of them, in the mid.st
of the busiest occupations.
But the times were times for action,
rather than for contemplation.
The country was to be defended,
and to he saved, before it could be enjoyed. Philosophic leisure
and literary pursuits, and even the objects of professional attention,
were all necessarily postponed to the urgent calls of the public service.
The exigency of the country made the same demand on Mr.
Jetlerson that it made on others who had the ability «ind the disposition to serve it; and he obeyed the call; thinking and feeling, in
this respect, with the great Roman orator;
Quis aiim est iam ciipidus in pcrspicienda co2:)iosccnd(tquc rcrum nalura, id, si ci Imctanti contemplantiqtie res cognilione dip;mssimas subilo sil allatum pcriculum discrimcnquc pcdricc, ciii sribvcni}-c opiiulai-iqiic possU, non ilia omnia relinqtiat atqiie abjiciat, ctiam si dinumcrare se stellas, aid mciiri mundl
mao;nitudinem posse arbitrclurl
Entering, with all his heart, into the cause of liberty, his ability,
patriotism, and power with the pen naturally drew upon him a large
AVherever he was,
participation in the most important concerns.
there was found a soul devoted to the cause, power to defend and
In 1774 he
maintain it, and willingness to incur all its hazards.
published a Summary View of the Rights of British America, a
valuable production among those intended to show the dangers which
threatened the liberties of the country, and to encourage the people
in their defence.
In June 1775 he was elected a member of the

Continental Congress, as successor to Peyton Randommi, who had
retired on account of ill health, and took his scat in that body on
the 21st of the same month.
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And now, fellow citizens, without pursuing the hiography of these
men further, for the present, let us turn our attention to

illustrious

the most prominent act of their lives, their participation in the
of
Preparatory to the introduction of that important measure, a committee, at the head of which was Mr. Adams, had reported a resolution, which Congress adopted the 10th of May, recommending, in
substance, to all the colonies which had not already established governments suited to the exigencies of their affairs, to adopt such government, as would, in the opinion of the representatives of the jyeople, best
conduce to the happiness and safety of their constituents in particular,

DECLARATION

INDEPENDENCE.

and America in general.
This significant vote was soon followed by the direct proposition,
which Richard Henry Lee had the honor to submit to Congress,
by resolution, on the 7th day of June. The published journal does
not expressly state it, but there is no doubt, I suppose, that this
resolution was in the same words, when originally submitted by Mr.
Lee, as when finally passed. Having been discussed, on Saturday
the 8th, and Monday the 10th of June, this resolution was on the
last mentioned day postponed, for further consideration, to the first
day of July; and, at the same time it was voted, that acoqimittee be
appointed to prepare a declaration, to the effect of the resolution.
This committee was elected by ballot, on the following day, and
consisted of Thomas Jefferson, John Adams, Benjamin Franklin,
Roger Sherman, and Robert R. Livingston.
It is usual, when committees are elected by ballot, that their

members

are arranged, in order, according to the

number of votes

which each has received. Mr. Jefferson, therefore, had received
the highest, and Mr. Adams the next highest number of votes.
The difference is said to have been but of a single vote. Mr. Jefferson and Mr. Adams, standing thus at the head of the committee,
were requested, by the other members, to act as a sub-committee,
The
to prepare the 'draught; and Mr. Jefferson drew up the paper.
original draught, as brought by him from his study, and submitted to
the other members of the committee, with interlineations in the handwriting of Dr. Franklin, and others in that of Mr. Adams, was in
Mr. Jefferson's possession at the time of his death. The merit of
this

paper

is

Mr.

Jefferson's.

Some changes were made

in

it,

on

the suggestion of other members of the committee, and others by
Congress while it was under discussion. But none of them altered
the tone, the frame, the arrangement, or the general character of
As a composition, the declaration is Mr. Jefferthe instrument.
son's.
It is the production of his mind, and the high honor of it
belongs to him, clearly and absolutely.
It has sometimes been said, as if it were a derogation from the
merits of this paper, that it contains nothing new; that it only states
grounds of proceeding, and presses topics of argument, which had
But it was not the object of
often been stated and pressed before.
It was not to invent
the declaration to produce anything new.
reasons for independence, but to state those which governed the
For great and sufficient causes, it was proposed to deCongress.
clare independence; and the proper business of the paper to be

u

1

was to sot forth those causes, and justify th(> autliois of the
nioasure, in any event of fortuiK-, to the country, ami to posttjrity.
The cause of American ind(|><n(k'nce, moreover, was now tu Ije
presented to the workl, in such manner, if it mifjlit so be, as to engage its sympatliy, to command its respect, to attract its admiral ion;
and in an assembly of most able and distinguished men, '1'uo.mas
Jefferson had the liigh honor oC being the seh;cte(l advocate of
To say tluit he performed his great work well, would
this cause.
To say that he did excellently well, admibe doing him injustice.
Let us rather
rably well, would be inadequate and halting praise.
say, that he so discharged the duty assigned him, that all Anu-ricans
may well rejoice that the work of drawing tiie title deed ol" their
liberties devolved on his hands.
With all its merits, there are those who have thought that there
was one thing in the declaration to be regretted; and that is, the
asperity and apparent anger with which it speaks of the person of
ilriivvn,

the king; the industrious ability whh which it accunmlatcs and
charges upon him, all tiic injuries which the colonies had suffered
Possibly some degree of injustice, now
from the mother country.
or hereatler, at home or abroad, may be done to the character of
Mr. Jefferson, if this part of the declaration be not placed in its
Anger or resentment, certainly, much less personal
proper light.
reproach and invective, could not properly iind place, in a composition of such high dignity, and of such lofty and permanent character.

A

single reflection on the original ground of dispute, between
colonies, is sufKcient to remove any unfavorable
impression, in this respect.
The inhabitants of all the colonies, while colonies, admitted themselves bound by their allegiance to th* king; but they disclaimed,

England and the

altogether, the authority of parliament; holding themselves, in this
respect, to resemble the condition of Scotland and Ireland, before
the respective unions of those kingdoms with England, when they
acknowledged allegiance to the same king, but each had its separate
The tie, therefore, which our revolution was to break,
legislature.
did not subsist between us and the British parliament, or between
us and the British government, in the aggregate; but directly be-

The colonies had never admitted
tlie king himself.
That Avas precisely the point of
themselves subject to parliament.
They had uniformly denied that parliathe original controversy.
ment had authority to make laws for them. There was, therefore,
no subjection to parliament to be thrown off. * But allegiance to
the king did exist, and had been uniformly acknowledged; and down
tween us and

* Tills question, of

tlie

power of parliament over

the colonies, wa.s diseu.-sed with siniju.

bv Gov. Hutchinson on the one siile, and the house of representatives of .^lasThe argument of the House is in the Cjhu of an answer
sacluisetts on the other, in 1773.
Hancock, Mr.
to the governor's message, and was reported by Mr. Samuel Adams, Mr.
Hawley, Mr. Bowers, Mr. Hobson, Mr. Foster, ftjr. Phillips, and Mr. Thayer. .\s the
power of the parliament had been acknowledged, so far at least :is to affect us by laus of
It was thought however to be \ery
trade, it was not easy to settle the line of distinction.
legislation of
clear, that the charters of the colonies had exempted them from the general
lar ability,

tile 15ritisli

parliament.

See Massachusetts State Papers,
11

p.

351.
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to 1775 the most solemn assurances had been given that it was not
intended to break that allegiance, or to throw it ofT.
Therefore, as

the direct object, and only effect of the declaration, according to the
principles on which the controversy had been maintained, on our part,
was to sever the tie of allegiance which bound us to the king, it was
properly and necessarily founded on acts of the crown itself, as its
justifying causes.
Parliament is not so much as mentioned, in the
Avhole instrument.
When odious and oppressive acts are referred
to, it is done by charging the king with confederating, with others,
" in pretended acts of legislation;" the object being, constantly, to
hold the king himself directly responsible for those measures which
were the grounds of separation. Even the precedent of the English revolution was not overlooked, and in this case, as well as in
that, occasion was found to say that the king had abdicated the government.
Consistency with the principles upon which resistance
began, and with all the previous state papers issued by Congress,
required that the declaration should be bottomed on the misgovernment of the king; and therefore it was properly framed with that
aim and to that end. The king was known, indeed, to have acted,
as in other cases, by his ministers, and with his parliament; but as
our ancestors had never admitted themselves subject either to ministers or to parliament, there were no reasons to be given for now
refusing obedience to their authority.
This clear and obvious necessity of founding the declaration on the misconduct of the king
himself, gives to that instrument its personal application, and its
character of direct and pointed accusation.
The declaration having been reported to Congress, by the committee, the resolution itself was taken up and debated on the first
day of July, and again on the second, on which last day it was
agreed to and adopted, in tlvese words.
Resolved, That these united colonies are, and of right ought
TO BE, FREE AND INDEPENDENT STATES; THAT THEY ARE ABSOLVED

FROM ALL ALLEGIANCE TO THE BRITISH CROWN, AND THAT ALL POLITICAL CONNEXION BETWEEN THEM, AND THE STATE OF GREAT BRITAIN
IS, AND OUGHT TO BE, TOTALLY DISSOLVED.
Having thus passed the main resolution, Congress proceeded to
consider the reported draught of the declaration. It was discussed on
the second, and third, and fourth days of the month, in committee
of the whole; and on the last of those days, being reported from
that committee, it received the final approbation and sanction of
Congress. It was ordered, at the same time, that copies be sent to
the several States, and that it be proclaimed at the head of the army. The declaration thus published, did not bear the names of the
members, for as yet it had not been signed by them. It was authenticated, like other papers of the Congress, by the signatures of
the president and secretary.
On the 19th of July, as appears by
the secret journal. Congress ^'Resolved, that the declaration, passed
on the fourth, be fairly engrossed on parchment, with the title and

'The unanimous declaration of the Thirteen United
States of America;' and that the same, when engrossed, be signed by every member of Congress." And on the second day of
August, following, " the declaration, being engrossed and compared
style of
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at the table,

was signed by the inombors."

So

thai

it

happens,

frl-

we pay

these hoimrs to tlieir ineiiiory, on th<; anniversary of that day, on whicii these great men actually sigiu d
The declaration was thus made,
their names to the declaration.
that is, it passed, and was adopted, as an act of Congress, on the
fourth of July; it was then signed and certified by the president and
The fourth of Jllv, therefore, is the
secretary, like other acts.
ANNIVERSARY OF THE DECLARATION. But tllC signatures of the
members present were made to it, being then engrossed on parchment, on the second day of August. Absent members afterwards
signed, as they came in; and indeed it bears the names of some
who were not chosen members of Congress, until alter the fourth
of July.
The interest belonging to the subject, will be suflkient,
|ii\v

citizens, that

hope, to justify these details.
The Congress of the Revolution, fellow citizens, sat with closed
The discusdoors, and no report of its debates was ever taken.
sion, therefore, which accompanied this great measure, has never
been preserved, except in memory, and by tradition. ]?ut it is, I
believe, doing no injustice to others, to say, that the general opinion was, and uniformly has been, that in debate, on the side of independence, John Adams had no equal. The great author, of the
declaration himself has expressed that opinion uniformly and strong" John Adams," said he, in the hearing of him who has now
ly.
the honor to address you, "John Adams was our colossus on the
floor.
Not graceful, not elegant, not always fluent, in his public
addresses, he yet came out with a power, both of thought and of
expression, which moved us from our scats."
For the part which he was here to perform, Mr. Adams doubtless
was eminently fitted. He possessed a bold spirit, which disregarded
danger, and a sanguine reliance on the goodness of the cause, and
the virtues of the people, which led him to overlook all obstacles.
His character, too, had been formed in troubled times. He had
been rocked in the early storms of the controversy, and had acquired a decision and a hardihood, proportioned to the severity of the
discipline which he had undergone.
He not only loved the American cause devoutly, but had studied
and understood it. It was all familiar to him. He had tried his
powers, on the questions which it involved, often, and in various
wavs; and had brought to their consideration whatever of argument
or illustration the history of his own country, the history of England,
Every
or the stores of ancient or of legal learning could furnish.
grievance, enumerated in the long catalogue of the declaration, had
been the subject of his discussion, and the object of his remonstrance
and reprobation.
From 1760, the colonies, the rights of the colonies,
I

the liberties of the colonies, and the wrongs inflicted on the colonies,
had engaged his constant attention; and it has surprised those, who
have had the opportunity of observing, with what full remembrance,
and with what prompt recollection, he could refer, in his extreme
old age, to every act of Parliament affecting the colonies, distinguishing and stating their respective titles, sections, and provisions;
and to all the cohmial memorials, remonstrances, and petitions, with
whatever else belonged to the intimate and exact history of the
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It was in his own judgment, between
times from that year to 1115.
these years, that the American people came to a lull understanding
and thorough knowledge of their rights, and to a lixed resolution
of maintaining tiicm; and bearing himself an active part in all important transactions, the controversy whh England being then, in
effect, the business of his life, facts, dates and particulars made an
He Avas prepared, therefore,
impression which was never effaced.
by education and discipline, as well as by natural talent and natural
temperament, for the part which he was now to act.
The eloquence of Mr. Adams resembled his general character,
and formed, indeed, a part of it. It was bold, manly, and energetic;
and such the crisis required. When public bodies are to be addressed on momentous occasions, when great interests are at stake, and
strong passions excited, nothing is valuable, in speech, farther than
Clearit is connected with high intellectual and moral endowments.
ness, force, and earnestness are the qualities which produce conTrue eloquence, indeed, does not consist in speech. It
viction.
Labor and learning may toil for it, but
cannot be brought from far.
Words and phrases may be marshalled in
they will toil in vain.
It must exist in the man,
every way, but they cannot compass it.
Affected passion, intense exin the subject, and in the occasion.
they canpression, the pomp of declamation, all may aspire after it
It comes, if it come at all, like the outbreaking of a
not reach it.
fountain from the earth, or the bursting forth of volcanic Rres, with
spontaneous, original, native force. The graces taught in the schools,
the costly ornaments, and studied contrivances of speech, shock and
disgust men, when their own lives, and the fate of their wives, their
Then
children, and their country, hang on the decision of the hour.
words have lost their power, rhetoric is vain, and all elaborate oratory contemptible.
Even genius itself then feels rebuked, and subThen, patriotism is
dued, as in the presence of higher qualities.
The clear conception,
eloquent; then, self-devotion is eloquent.
outrunning the deductions of logic, the high purpose, the firm resolve, the dauntless spirit, speaking on the tongue, beaming from
the eye, informing every feature, and urging the whole man onward,
this, this is eloquence; or rather it is
right onward to his object
something greater and higher than all eloquence, it is action, noble,

—

—

sublime, godlike action.
In July 1776, the controversy had passed the stage of argument.
An appeal had been made to force, and opposing armies were in the
Congress, then, was to decide whether the tie which had so
field.
long bound us to the parent state, was to be severed at once, and
All the colonies had signified their resolution to
severed forever.
abide by this decision, and the people looked for it with the most inAnd surely, fellow citizens, never, never were men
tense anxiety.
If we contemplate
called to a more important political deliberation.
it from the point where they then stood, no question could be more
full of interest; if we look at it now, and judge of its importance by
its effects, it appears in still greater magnitude.
Let us, then, bring before us the assembly, which was about to
Let us open
decide a question thus big with the fate of empire.
Let us survey the
their doors, and look in upon their deliberations.
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anxious and care-worn connlonancos, let us liear the liriii-tuiied
voices, of tiiis band of patriots.
Haxcock presides over the solemn sitting; and one of those not
vet prepared to pronounce for al)solute independence, is on the lloor,
and is urtring his reasons for dissenting from tiie declaration.
" Let us pause! This stej), once taken, cannot he retraced.
This resolution, once passed, will cut off all hope of reconciliation.
If success attend the arms of Kugland, we shall then he no longer
colonies, with charters, and with privileges; these will all he forfeited by this act; and we shall be in the condition of fither conquered
For ourselves, we may be
people, at the mercy of the conquerors.
ready to run the hazard; but are we ready to carry the country to
Where is the
Is success so probable as to justify it?
that length?
military, where the naval power, by which we arc to resist the whole
strength of the arm of England, for she will exert that strength to
the utmost?
Can we rely on the constancy and perseverance of the
people? or will they not act, as the people of other countries have
acted, and, wearied with a long war, sul)mit, in the end, to a worse
While we stand on our old ground, and insist on redress
oppression ?
of grievances, we know we are right, and are not answerable for conNothing, then, can be imputable to us. But if we now
sequences.
change our object, carry our pretensions further, and set up for absolute independence, we shall lose the sympathy of mankind.
shall no longer be defending what we possess, but struggling for
something which we never did possess, and which we have solemnly
and uniformlv disclaimed all intention of pursuing, from the very outAbandoning thus our old ground, of resistance
set of the troubles.
only to arbitrary acts of oppression, the nations will believe the
whole to have been mere pretence, and they will look on us, not as
I shudder, before this responsiinjured, but as ambitious, subjects.
It will be on us, if relinquishing the ground we have stood
bility.
on so long, and stood on so safely, we now proclaim independence,
and carry on the war for that object, while these cities burn, these
pleasant fields whiten and bleach with the bones of their owners, and
It will be upon us, it will be upon us, if
these streams nm blood.
failing to maintain this unseasonable and ill-judged declaration, a
sterner despotism, maintained by military power, shall be established
over our posterity, when we ourselves, given up by an exhausted,
a harassed, a misled people, shall have expiated our rashness and
atoned for our presumption, on tho scatTold."

We

We
It was for Mr. Adams to reply to arguments like these.
know his opinions, and we know his cliaracter. He would commence with his accustomed directness and earnestness.

live or die, survive or perish, I give my hand,
It is true, indeed, that in the beginning,
heart, to this vote.
we aimed not at independence. But there's a Divinity which shapes
The injustice of England has driven us to arms; and,
our ends.
blinded to her own interest for our good, she has obstinately persishave but to
ted, till independence is now within our grasp.
then should we defer the
reach forth to it, and it is ours.
Is any man so weak as now to hope for a reconciliadeclaration?

" Sink or swim,

and

my

We

Why

tion with

England, which

shall leave either safety to the

country
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Are
or safety to his own life, and his own honor?
sit in that chair, is not he, our venerable colleague
near you, are you not both already the proscribed and predestined
Cut off from all hope of
objects of punishment and of vengeance?
royal clemency, what are you, what can you be, while the power
of England remains, but outlaws? If we postpone independence,
do we mean to carry on, or to give up, the war? Do we mean to
and

its liberties,

not you,

sir,

who

submit to the measures of parliament, Boston port-bill and all? Do
to submit, and consent that we ourselves shall be ground
to powder, and our country and its rights trodden down in the dust?
We never shall submit. Do we
I know we do not mean to submit.
intend to violate that most solemn obligation ever entered into by
men, that plighting, before God, of our sacred honor to Washington,
when putting him forth to incur the dangers of war, as well as the
political hazards of the times, we promised to adhere to him, in every
extremity, with our fortunes and our lives ? I know there is not a man
here, who would not rather see a general conflagration sweep over the
land, or an earthquake sink it, than one jot or tittle of that plighted
For myself, having, twelve months ago, in
faith fall to the ground.
this place, moved you, that George Washington be appointed commander of the forces, raised or to be raised, tor defence of American
liberty, may my right hand forget her cunning, and my tongue
cleave to the roof of my mouth, if I hesitate or waver, in the supmust fight it
The war, then, must go on.
port I give him.
And if the war must go on, why put off longer the Decthrough.
That measure will strengthen us. It
laration of Independence?
The nations will then treat with us,
will give us character abroad.
which they never can do while we acknowledge ourselves subjects,
Nay I maintain that England, herin arms against our sovereign.
self, will sooner treat for peace with us on the footing of Independence, than consent, by repealing her acts, to acknowledge that her
whole conduct towards us has been a course of injustice and oppression.
Her pride will be less wounded, by submitting to that
course of things which now predestinates our independence, than
by yielding the points in controversy to her rebellious subjects.
The former she would regai-d as the result of fortune; the latter she
would feel as her own deep disgrace. Why then, why then, sir, do
we not as soon as possible, change this from a civil to a national war?
And since we must tight it through, why not put ourselves in a state
to enjoy all the benelits of victory, if we gain the victory?
" If we fail, it can be no worse for us. But we shall not fail. The
The peocause will raise up armies; the cause will create navies.
ple, the people, if we are true to them, will carry us, and will carry
I care not how fickle
themselves, gloriously, through this struggle.
I know the people of these colonies,
other people have been found.
and I know that resistance to British aggression is deep and settled
livery colony, indeed, has
in their hearts and cannot be eradicated.
Sir, the
expressed its willingness to follow, if we but take the lead.
Instead
declaration will inspire the jieople with increased courage.
of a long and bloody war for restoration of privileges, for redress of
grievances, for chartered immunities, held under a British king, set
before them the glorious object of entire independence, and it will

we mean

We
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Read this declaration at
breathe into fliem anew the breath of Hie.
the head of the army; every sword will be drawn trom its s(,!ii)l)!ird,
and the solemn vow uttered, to maintain it, or to ])erish on th<! IkmI
Pubhsh it Ironi the pulpit; reli<iion will approve it, and
of honor.
the love of religious lih(,>ity will elin<r round it, resolved to stand with
Send it to the pul)lic halls; proclaim it there; let
it, or fall with it.
them hear it, who heard the first roar of the enemy's camion; let
them see it, who saw their brothers and their sons fall on the field of
Bunkerhill, and in the streets of Lexington and Concord, and the
very walls will cry out in its support.
''
Sir, 1 know the uncertainty of human affairs, but I see, I see
clearly, through this day's business.
You and I, indeed, may rue
may not live to the time, when this declaratif)n shall be made
it.
good.
may die; die, colonists; die, slaves; die, it may be, ignominiously and on the scaflbld.
Be it so. lie it so. If it be the
pleasure of Heaven that my country shall require the poor offering
of my life, the victim shall be ready, at the appointed hour of sacriBut while 1 do live, let me have a
fice, come when that hour may.
country, or at least the hope of a country, and that a free country.
" But whatever may be our fate, be assured, be assured, that this
It may cost treasure, and it may cost blood;
declaration will stand.
Through
but it will stand, and it will richly compensate for both.
the thick gloom of the present, I see the brightness of the fntiuc,
shall make this a glorious, an immortal
as the sun in heaven.
When we are in our graves, our children will honor it. They
day.
will celebrate it, with thanksgiving, with festivity, with bonfires, and
illuminations.
On its annual return they will shed tears, copious,
gushing tears, not of subjection and slavery, not of agony and disSir, before God,
tress, but of exultation, of gratitude, and of joy.
judgment approves this measure,
I believe the hour is come.
and my whole heart is in it. All that I have, and all that I am, and
all that I hope, in this life, I am now ready here to stake upon it;
and I leave off, as I begun, that live or die, survive or perish, I am
for the declaration.
It is my living sentiment, and by the blessing
of God it shall be my dying sentiment; independence, now; and in-

We
We

We

My

dependence FOREVER."

And so that day shall be honored, illustrious prophet and patriot!
so that day shall be honored, and as often as it returns, thy renown
shall come along with it, and the glory of thy life, like the day of thy
death, shall not fail from the remembrance of men.
It would be unjust, fellow citizens, on this occasion, while we
express our veneration for him who is the immediate subject of these
remarks, were we to omit a most respectful, affectionate, and grateful mention of those other great men, his colleagues, who stood
with him, and with the same spirit, the same devotion, took part in
the interesting transaction.
Hancock, the proscribed IlANCocFi,
exiled from his home by a military governor, cut off, by proclamation, from the mercy of the crown, Heaven reserved, for him, the
distinguished honor of putting this great question to the vote, and
of w'riting his own name first, and most conspicuously, on tliat
parchment which spoke defiance to the power of the crown of England.
There, too, is the name of that other proscribed patriot.
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Samuel Adams; a man who hungered and
his country; who thought the

thirsted for the indepen-

dence of

declaration halted and
lingered, being himself not only ready, but eager, for it, long before
it was proposed; a man of the deepest sagacity, the clearest foreAnd there is Gerrv,
sight, and the profoundest judgment in men.
himself among the earliest and the foremost of the patriots, found,
when the battle of Lexington summoned them to common councils,
by the side of Warren; a man who lived to serve his country at
home and abroad, and to die in the second place in the government.
There, too, is the inflexible, the upright, the Spartan character,
Robert Treat Paine. He, also, lived to serve his country through
the struggle, and then withdrew from her councils, only that he
might give his labors and his life to his native State, in another relation.
These names, fellow citizens, are the treasures of the commonwealth; and they are treasures which grow brighter by time.
It is now necessary to resume, and to finish with great brevity,
the notice of the lives of those, whose virtues and services we have

met to commemorate.
Mr. Adams remained in Congress from its first meeting, till November 1777, when he was appointed minister to France. He proceeded on that service, in the February following, embarking in the
Boston frigate, on the shore of his native town, at the foot of Mount
Wollaston.
The year following, he was appointed commissioner to
Returning to the United States, he
treat of peace with England.
was a delegate from Braintree in the convention for framing the
At the latter end of
constitution of this commonwealth, in 1780.
the same year, he again went abroad, in the diplomatic service of
the country, and was employed at various courts, and occupied with

The particulars of these interestvarious negotiations, until 1788.
ing and important services this occasion docs not allow time to reHis
late.
In 1782 he concluded our first treaty with Holland.
negotiations with that republic, his efforts to persuade the StatesGeneral to recognise our independence, his incessant and indefatigable exertions to represent the American cause favorably, on the
Continent, and to counteract the designs of its enemies, open and
secret; and his successful undertaking to obtain loans, on the credit
of a nation yet new and unknown, are among his most arduous,
most useful, most honorable services. It was his fortune to bear a
part in the negotiation for peace with England, and in something
more than six years from the declaration which he had so strenuously supported, he had the satisfaction to see the minister plenipotentiary of the crown subscribe to the instrument which declared, that
""
Britanic Majesty acknowledged the United States to be free,
his
In these important transactions, Mr.
sovereign, and independent."
Adams's conduct received the marked approbation of Congress, and
of the country.
While abroad, in 1787, he published his Defence of the American
Constitutions; a work of merit, and ability, though composed with
haste, on the spur of a particular occasion, in the midst of other
occupations, and under circumstances not admitting of careful revision.
The immediate object of the work was to counteract the
weight of opinions advanced by several popular European writers

"
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of that day, Mr. Turgot, the Abbe de Mably, and Dr. Prico, at a
time when the people of the United States were employed in forming
and revising their systems of goverinncnt.
Returning to tiu; United States in 17!!8, he found the new government about going into o])eration, and was himself clicted the
first Vice-President, a situation which he lillod with reputation f<jr
eight years, at the expiration of which he was raised to the Presidential chair, as immediate successor to the immortal Washington.
In this high station he was succeeded by JNIr. Jefferson, after a
memorable controversy, between their respective friends, in 1801;
and from that period his manner of life has been known to all who
hear me.
He has lived, for live and twenty years, with every enjoyment that could render old age happy. Not inattentive to the
occurrences of the times, political cares have yet not materially, or
for any long time, disturbed his repose.
In 1820 he acted as elector
of President and V.ice-President, and in the same year we saw him,
then at the age of eighty-five, a member of the convention of this
Commonwealth, called to revise the constitution. Forty years before, he had been one of those who formed that Constitution; and
he had now the pleasure of witnessing that there was little which
Possessing all his faculties to the
the people desired to change.
end of his long life, with an unabated love of reading and contemplation, in the centre of interesting circles of friendship and afi'ection, he was blessed, in his retirement, with whatever of repose and
He had, also, other enjoyfelicity, the condition of man allows.
He saw around him that prosperity and general happiness,
ments.
which had been the object of his public cares and labors. No man
ever beheld more clearly, and for a longer time, the great and beneficial effects of the services rendered by himself to his country.
That liberty, which he so early defended, that independence of
which he w as so able an advocate and supporter, he saw, we trust,
The population of the country
firmly and securely established.
thickened around him faster, and extended wider, than his own sanguine predictions had anticipated; and the wealth, respectability,
and power of the nation sprang up to a magnitude, which it is quite
He lived,
impossible he could have expected to witness, in his day.
also, to behold those principles of civil freedom, which had been
developed, established, and pratically applied in America, attract
attention, command respect, and awaken imitation, in other regions
of the globe: and well might, and well did he, exclaim, <' Where

consequences of the American Revolution end
If anything yet remain to fill this cup of happiness, let it be added, that he lived to see a great and intelligent people bestow the
highest honor in their gifl, v>'herc he had bestowed his own kindest
Thus honored
parental affections, and lodged his fondest hopes.
in life, thus happy at death, he saw the jubilee, and he died; and
with the last prayers which trembled on his lips, was the fervent
supplication for his country, " independence forever."

will the

!

Jefl'erson, having been occupied in the years 1778 and 1779,
the important service of revising the laws of Virginia, was elected governor of that State, as successor to Patrick Henry, and
held the situation when the State was invaded by the British arms.

Mr.

in
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In 1781 he published his Notes on Virginia, a work which attracted
attention in Europe as well as America, dispelled many misconceptions respecting this Continent, and gave its author a place among
men distinguished for science. In November 1783, he again took
his seat in the Continental Congress, but in the May following was
appointed Minister Plenipotentiary, to act abroad, in the negotiation
He
of commercial treaties, with Dr. Franklin and Mr. Adams.
proceeded to France, in execution of this mission, embarking at
Boston; and that was the only occasion on which he ever visited this
In 1785 he was appointed minister to France, the duties
place.
of which situation he continued to perform, until October 1789,
when he obtained leave to retire, just on the eve of that tremendous
Revolution which has so much agitated the world, in our times.
Mr. Jefferson's discharge of his diplomatic duties was marked by
great ability, diligence, and patriotism; and while he resided at Paris,
in one of the most interesting periods, his character for intelligence,
his love of knowledge, and of the society of learned men, distinguished him in the highest circles of the French capital. No court
in Europe had, at that time, in Paris, a representative commanding
or enjoying higher regard, for political knowledge or for general
Immeattainment, than the minister of this then infant republic.
diately on his return to his native country, at the organization of
the government under the present Constitution, his talents and experience recommended him to President Washington, for the first
He was placed at the head of the Department
office in his gifl.
In this situation, also, he manifested conspicuous ability.
of State.
His correspondence with the ministers of other powers residing
here, and his instructions to our own diplomatic agents abroad, arc
thorough knowledge of the laws
among our ablest State Papers.
and usages of nations, perfect acquaintance with the immediate
subject before him, great felicity, and still greater facility, in writing,
show themselves in whatever effort his official situation called on
him to make. It is believed, by competent judges, that the diplomatic intercourse of the government of the United States, from the
first meeting of the Continental Congress in 1774 to ihe present
time, taken together, would not suffer, in respect to the talent with
which it has been conducted, by comparison with anything which
other and older states can produce; ami to the attainment of this
respectability and distinction, Mr. Jefferson has contributed his full

A

part.

On the retirement of General Washington from the presidency,
and the election of Mr. Adams to that office, in 1797, he was chosen
While presiding, in this capacity, over the delibVice-President.
erations of the senate, he compiled and published a Manual of Parliamentary Practice, a work of more labor and more merit, than is
It is now received, as the general standard,
indicated by its size.
by which proceedings are regulated, not only in both Houses of
Congress, but in most of the other legislative bodies in the country.
In 1801, he was elected President, in opposition to Mr. Adams, and
re-elected in 1805, by a vote approaching towards unanimity.
From the time of his ffiial retirement from public life, in 1808, Mr.
Surrounded by affectionate
Jefferson lived, as became a wise man.

—
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friends, his ardor in the pursuit

of kiiuwlcdfii' nudiniinishod, with
wus al»h' to enjoy lar;j;f'\y the rational pleasures oi" lilr, and to partake in that pui)lie pmsIlis kindness
pority, which he had so much contrihuted to prtiduce.
and hospitality, the charm of iiis C(niversation, the ease of his matiners, the extent of his acquirements, and especially the full store of
revolutionary incidents, which he possessed, and which he knew
when and how to dispense, rendered his abode in a hijih depree attractive to his admiring countrymen, while his high public and scientific character drew towards him every intelligent and educated travBoth JNfr. Adams and iMr. Jctferson had the
eller trom abroad.
pleasure of knowing that the respect, which they so largely received,
was not paid to their olHcial stations. They were not men inade
great by otfice; but great men, on whom the country for its ownbenThere was that in them, which oflice did
elit had conferred ollice.
not give, and which the relinquishment of ollice did not, and (;ould
not, take away.
In their retirement, in the midst of their fellow
citizens, themselves private citizens, they enjoyed as high regard
and esteem, as when tilling the most important places of public trust.
There remained to IMr. Jetferson yet one other work of patriotism
and beneficence, the establishment of a university in his native state.
To this object he devoted years of incessant and anxious attention,
and by the enlightened liberality of the legislature of Virginia, and
the co-operation of other able and zealous friends, he lived to see it
IMay all success attend this infant seminary; and
accomplished.
may those who enjoy its advantages, as often as their eyes shall rest
on the neighbouring height, recollect what they owe to their disinterested and indefatigable benefactor; and may letters honor him who
thus labored in the cause of letters.
Thus useful, and thus respected, passed the old age of Thomas
JetFerson.
But time was on its ever-ceaseless wing, and was now
lie saw its approach,
bringing the last hour of this illustrious man.
He counted the moments, as they passwith undisturbed serenity.
That day, too, was
ed, and beheld that his last sands were falling.
One wish, one
at hand, which he had helped to make immortal.
hope if it were not presumptuous beat in his fainting breast.
Could it be so might it please God he would desire once more
once more to look abroad on the scene around him,
to see the sun
on the great day of liberty. Heaven, in its mercy, fulfilled that
He saw that sun he enjoyed its sacred light he thanked
prayer.
God, for this mercy, and bowed his aged head to the grave. " Felix,
noil rilcc fanfnm clarikde, se'd etiam opporlumtaiii mortis.''^
The last public labor of IMr. Jefferson naturally suggests the expression of the high praise which is due, both to him and to Mr. Adams, for their unifbrui and zealous attachment to learning, and to the
Of the advantages of learning, indeed,
cause of general knowledge.
and of literary accomplishments, their own characters were striking

uncommon

—

licaUh, and nnljrokcn spirits, he

—
—

—
—

—

—

—

recommendations, and illustrations. They were scholars, ripe and
good scholars; widely acquainted with ancient, as well as modern
literature, and not altogether uninstructed in the deeper sciences.
Their acquirements, doubtless, were diflerent, and so were the par-
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ticular objects of their literary pursuits; as their tastes
ters, in these respects, differed like those of other men.

and characBeing, al-

men of busy lives, with great objects, requiring action, constantbefore them, their attainments in letters did not become showy,
Yet, I would hazard the opinion, that if we could now
or obtrusive.
ascertain all the causes which gave them eminence and distinction,
in the midst of the great men with whom they acted, we should find,
not among the least, their early acquisition in literature, the resources which it furnished, the promptitude and facility which it communicated, and the wide field it opened, for analogy and illustration;
giving them, thus, on every subject, a larger view, and a broader
range, as well for discussion, as for the government of their own
so,
ly

conduct.
Literature sometimes, and pretensions to it much oftcner, disgusts,
by appearing to hang loosely on the character, like something foreign or extraneous, not a part, but an ill-adjusted appendage; or by
seeming to overload and weigh it down, by its unsightly bulk, like
the productions of bad taste in architecture, where there is massy
and cumbrous ornament, without strength or solidity of column.
This has exposed learning, and especially classical learning, to reMen have seen that it might exist, without mental superiproach.
But,
ority, without vigor, without good taste, and without utility.
in such cases, classical learning has only not inspired natural talent;
or, at most, it has but made original feebleness of intellect, and
The
natural bluntness of perception, something more conspicuous.
question, after all, if it be a question, is, whether literature, ancient
as well as modern, does not assist a good understanding, improve
natural good taste, add polished armor to native strength, and render its possessor, not only more capable of deriving private happiness from contemplation and reflection, but more accomplished, also,
for action, in the aftairs of life, and especially for public action.
Those whose memories we now honor, were learned men; but their
learning was kept in its proper place, and made subservient to the
They w-ere scholars not common, nor suuses and objects of life.
perficial; but their scholarship was so in keeping with their character, so blended and inwrought, that careless observers, or bad judges,
not seeing an ostentatious display of it, might infer that it did not
exist; forgetting, or not knowing, that classical learning, in men who
act in conspicuous public stations, perform duties which exercise
the faculty of writing, or address popular, deliberative, or judicial
bodies, is often felt, where it is little seen, and sometimes felt more
effectually, because it is not seen at all.
But the cause of knowledge, in a more enlarged sense, the cause
of general knowledge and of popular education, had no warmer
friends, nor more powerful advocates, than Mr. Adams and Mr. Jefferson.
On this foundation, they knew, the whole republican system rested; and this great and all-important truth they strove to
In the early publication,
impress, by all the means in their power.
already referred to, Mr. Adams expresses the strong and just sentiment, that the education of the poor is more important, even to the
On this great truth, inrich themselves, than all their own riches.
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founded that unrivalled, that invaluable political and moral
our own blessing, and the glory of our fathers, the New
England system of free schools.
As the promotion of knowledge had been the object of thoir regard through life, so these great men made it the subject of their
testamentary bounty.
]VIr. Jetferson is understood to have bequeathed his lil)rary to the university, and that of Mr. Adams is bestowed
on the inhabitants of Quincy.
Mr. Adams, and ]Mr. Jcllerson, fellow citizens, were successively
Presidents of tlie United States.
'J'he comparative merits of their
respective administrations for a long time agitated and divided pubThey were rivals, each supported by numerous and
lic opinion.
powerful portions of the |)eople, for the liighest oliice.
This contest, partly the cause, and partly the consequence, of the long existence of two great political parties in the country, is now part of the
history of our government.
We may naturally regret, that anything should have occurred to create difference and discord, between
those wlio had acted harmoniously and efficiently in the great conBut this is not the time, nor this the occerns of the revolution.
casion, for entering into the grounds of that difference, or for attempting to discuss the merits of the questions which it involves.
As practical questions, they w-ere canvassed, when the measures
which they regarded were acted on and adopted; and as belonging
to history, the time has not come for their consideration.
It is, perhaps, not wonderful, that when the Constitution of the
United States went first into operation, different opinions should be
entertained, as to the extent of the powers conferred by it.
Here
was a natural source of diversity of sentiment. It is still less wonderful, that that event, about contemporary with our government,
under the present Constitution, which so entirely shocked all Europe,
and disturbed our relations with her leading powers, should be thought,
by different men, to have different bearings on our own prosperity;
and that the early measures, adopted by our government, in consequence of this new state of things, should be seen in opposite lights.
It is for the future historian, when vvhat now remains of prejudice
and misconception shall have passed away, to state these diHerent
In the meantime, all
opinions, and pronounce impartial judgment.
good men rejoice, and well may rejoice, that the sharpest differences
sprung out of measures, which, whether right or wrong, have ceased,
with the exigencies that gave them birth, and have left no permanent
efTect, either on the Constitution, or on the general prosperity of the
This remark, I am aw are, may be supposed to have its
country.
exception, in one measure, the alteration of the Constitution, as to
the mode of choosing President; but it is true, in its general appliThus the course of policy pursued towards France, in
cation.
1798, on the one hand, and the measures of commercial restriction,
commenced in 1807, on the other, both subjects of warm and severe
They
opposition, have passed away, and left nothing b<'hind them.
were temporary, and Avhether wise or unwise, their consequences
deed,

is

institution,

were limited to their respective occasions.
the same time, and it is equally gratifying,

It

is

equally clear, at
measures of

that those
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both administrations, which were of duraljle importance, and which
drew after tiieni interesting and long remaining consequences, have
received general approbation.
Such was the organization, or rather
the creation, of the navy, in the administration of Mr. Adams; such
the acquisition of Louisiana, in that of Mr. Jefferson.
The country, it may safely be added, is not likely to be willing either to approve, or to reprobate, indiscriminately, and in the aggregate, all
the measures of either, or of any, administration.
The dictate of
reason and of justice is, that, holding each one his own sentiments
on the points in difference, wo imitate the great men themselves, in
the forbearance and moderation which they have cherished, and in
the mutual respect and kindness which they have been so much inclined to feel and to reciprocate.
No men, fellow citizens, ever served their country with

more

exemption from every imputation of selfish and mercenary
motives than those to whose memory we are paying these proofs of
respect.
suspicion of any disposition to enrich themselves, or to
profit by their public employments, never rested on either.
No
sordid motive approached them.
The inheritance which they have
left to their children, is of their character and their fame.
Fellow-citizens, I will detain you no longer by this faint and feeentire

A

Even in other
ble tribute to the memory of the illustrious dead.
hands, adequate justice could not be performed, within the limits of
Their highest, their best praise, is your deep conthis occasion.
viction of their merits, your affectionate gratitude for their labors
and services. It is not my voice, it is this cessation of ordinary
all attention, these solemn ceremonies,
crowded house, which speak their eulogy. Their fame,
indeed, is safe.
That is now treasured up, beyond the reach of accident.
Although no sculptured marble should rise to their memory, nor engraved stone bear record of their deeds, yet will their
remenibrance be as lasting as the land they honored. JMarble columns may, indeed, moulder into dust, time may erase all impress
from the crumbling stone, but their fame remains; for with American LIBERTY it rose, and with American liberty only can it perish.
It was the last swelling peal of yonder choir, " their bodies are
BURIED IN PEACE, BUT THEIR NAME LIVETH EVERMORE." I Catch
that solemn song, I echo that lofty strain of funeral triumph, "their
NAME LIVETH EVERMORE."
Of the illustrious signers of the Declaration of Independence
He seems an aged
there now remains only Charles Carroll.
oak, standing alone on the plain, which time has spared a little
longer, after all its contemporaries have been levelled with the
Venerable object! we delight to gather round its trunk, while
dust.
Sole survivor of an
yet it stands, and to dwell beneath its shadow.

pursuits, this arresting of

and

this

assembly of as great men as the Avorld has witnessed, in a transacone of the most important that history records, what thoughts,
what interesting reflections must fill his elevated and devout soul!
If he dwell on the past, how touching its recollections; if he survey
the present, how happy, how joyous, how full of the fruition of that
hope, which his ardent patriotism indulged; if he glance at the fution,
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how does the prospect of his country's advanmnrnt ahnost
Fortunate, distin^'uislicd pabewilder his weakened conception!
Interesting relic ot" the past!
Let iiini know that while we
triot
honor the dead, we do not forget the living; and that lUvrv. is not ti
heart here which docs not fervently pray, that Heaven may keep
him yet back from the society of his companions.
And now, fellow citizens, let us not retire fnim this occasion,
without a deep and solemn conviction of the duties which have deThis lovely land, this glorious liberty, these benign
volved upon us.
institutions, the dear purchase of our fathers, are ours; ours to
Generations past, and
enjoy, ours to preserve, ours to transmit.
(Jur
generations to come, hold us responsible for this sacred trust.
fathers, from behind, admonish us, with their anxious paternal
voices, posterity calls out to us, from the bosom of the future, the
world turns hither its solicitous eyes all, all conjure us to act
Wu can
wisely, and faithfully, in the relation which we sustain.
never, indeed, pay the debt which is upon us; but by virtue, by morality, by religion, by the cuUivation of every good principle and
every good habit, we may hope to enjoy the blessing, through our
Let us feel deejdy
day, and to leave it unimpaired to our children.
how much, of what we are and of what we possess, we owe to this
Nature has, indeed,
liberty, and these institutions of government.
given us a soil, which yields bounteously to the hands of industry,
the mighty and fruitful ocean is before us, and the skies over our
But what are lands, and seas, and
heads shed health and vigor.
skies, to civilized man, without society, without knowledge, without
morals, without religious culture; and how can these be enjoyed, in
all their extent, and all their excellence, but under the protection
Fellow citizens, there
of wise institutions and a free government ?
is not one of us, there is not one of us here present, who does not,
at this moment, and at every moment, experience, in his own condition, and in the condition of those most near and dear to him, the
influence and the benefits of this liberty, and these institutions.
Let us then acknowledge the blessing, let us feel it deeply and powerfully, let us cherish a strong aftection for it, and resolve to mainThe blood of our fiithers, let it not have
tain and perpetuate it.
been shed in vain; the great hope of posterity, let it not be blasted.
The striking attitude, too, in which we stand to the world around
us, a topic to which, I fear, I advert too often, and dwell on too
Neither individuals nnr
long, cannot be altogether omitted here.
nations can perform their part well, until they understand and Icel
ture,

!

—

importance, and comprehend and ju.stly appreciate all the duties
It is not to inflate national vanity, nor to swell a
belonging to it.
light and empty feeling of self-importance, but it is that we may
judge justly of our situation, and of our own duties, that I earnestly urge this consideration of our position, and our character, among
It cannot be denied, but by those who
the nations of the earth.
would dispute against the sun, that with America, and in America,
This era is distinguished
a new era commences in human affairs.
by Free Representative Governments, by entire religious liberty,
by improved systems of national intercourse, by a newly awakened.
its
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and an unconquerable spirit of free inquiry, and by a diffusion of
knowledge through the community, such as has been before altogether unknown and unheard of.
America, America, our country,
fellow citizens, our own dear and native land, is inseparably connected, fast bound up, in fortune and by fate, with these great interests.
If they fall, we fall with them; if they stand, it will be because we
Let us contemplate, then, this connexion,
have upholden them.
which binds the prosperity of others to our own; and let us manfully
If we cherish the virtues
discharge all the duties which it imposes.
and the principles of our fathers. Heaven will assist us to carry on
the work of human liberty and human happiness.
Auspicious
omens cheer us. Great examples are before us. Our own firmament now shines brightly upon our path. Washington is in the
clear upper sky.
These other stars have now joined the American
constellation; they circle round their centre, and the heavens beam
with new light.
Beneath this illumination, let us walk the course
of life, and at its close devoutly commend our beloved country, the

common

parent of us

all,

to the

Divine Benignity.

SPEECH
DELIVERED AT A MEETING OF CITIZENS OF BOSTON, HELD IN FANEUIL HALL, ON THE EVENING OF APRIL 3d, 1825, PREPARATORY TO
THE GENERAL ELECTION IN MASSACHUSETTS.

Mr. Webster said, he was quite unaccustomed to appear in that
place; having, on no occasion, addressed his fellow citizens there,
either to recommend or to oppose the support of" any candidates for
He had long been of opinion, that to preserve the
public office.
distinction, and the hostility, of political parties, was not consistent
with the highest degree of public good.
At the same time he did
not find fault with the conduct, nor question the motives, of those
who thought otherwise. But, entertaining this opinion, he had abstained from attending on those occasions, in which the merits of
public men, and of candidates for office, were discussed, necessarily,
with more or less reference to party attachment, and party organization.

The sentiment which had
present was a ditfcrent occasion.
meeting together, was a sentiment of union and cunriliation; a sentiment so congenial to his own tbelings, and to his opinion
of the pul)lic interest, that he could not resist the inclination to be
present, and to express his entire and hearty approbation.

The

called

He
ticular

tlais

should forbear, Mr.

W.

said,

from

all

remarks upon the par-

names which had been recommended by

the committee.

must presume, fairly, and with due
In
consideration, by those who were appointed for that purpose.
cases of this sort every one cannot exi)ect to find everything precisely as he might wish it; but those who concurred in the general
sentiment would naturally allow that sentiment to prevail, as far as

They had been

selected, he

possible, over particular objections.

On the general question he would make a few remarks, begging
the indulgence of the meeting, if he should say anything which
might with more propriety, proceed from others.
He hardly conceived how well disposed and intelligent minds
could diflcr, as to the question, whether party contest, and party
themselves
strife, organized, systematic, and continued, were of
Diflerence of
desirable ingredients in the composition of society.

—

emulous
opinion, on political subjects, honorable competition, and
13
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may, indeed, be useful. But these are very different things
from organized and systematic party combinations. He admitted,
even, that party associations were sometimes unavoidable, and perhaps neccsi^ary, to the accomplishmrnt of other ends and purposes.
But this did not prove that, of themselves, they were good; or
that they should be continued and preserved for their own sake,
when there had ceased to be any object to be effected by them.
But there were those who supposed, that whether political party
distip.ctions were, or were not, useful, it was impossible to abolish
Now he thought, on the contrary, t-hat under present cirtliem.
New parties,
cumstances, it was quite impossible to continue then>.
indeed, might arise, growing out of new events, or new questions;
but as to those old parties, which had sprung from controversies
now no longer pending, or from feelings which time and other causes
had now changed, or greatly allayed, he did not believe that they
could long remain.
Efforts, indeed, made to that end, with zeal and
perseverance, might delay their extinction, but, he thought, could
There w^as nothing to keep alive these distinctiohs,
not prevent it.
New quesin the interests and objects which now engage society.
tions and new objects arise, having no connexion with the subjects
of past controversies, and present interest overcomes or absorbs the
All that are united on these
recollection of former controversies.
rivalry,

—

existing questions, and present interests, are not likely to weaken
promote them by angry reflections on past differences.
If there were nothing, in ihings, to divide about, he thought

their efforts to

the people not likely to maintain systematic controversies about
men.
They have no interest in so doing. Associations formed to
support principles, may be called parlies; but if they have no bond
of union but adherence to particular men they become /«c^i'o?is.
The people, in his opinion, were at present grateful to all parties,
for whatever of good they had accomplished, and indulgent to all
for whatever of error they had committed; and, with these feelings,
were now mainly intent on the great objects which affected their
present interests.
There might be exceptions to this remark; he
Avas afraid there were; but nevertheless, such appeared to him to be
the general feeling in the country.
It was natural that some prejudices should remain longer than their causes, as the waves lash the
shore, for a time, after the storm has subsided; but the tendency of
Monopolies oi" all sorts were getting
the elements was to repose.
out of fashion, they were yielding to liberal ideas, and to the obvious justice and expediency of fair competition.
An administration of the general government, which had been,
in general, highly satisfactory to the country, had now closed.
He
was not aware that it could with propriety be said that that administration had been either supported, or opposed by any party associations, or on any party principles.
Certain it was, that as far as there
had been any organized opposition to the administration, it had had
nothing to do with former parties.
A nev/ administration had now
commenced, and he need hardly say that the most liberal and conciliatory principles had been avowed.
It could not be doubted, that
it would conform to those
principles.
Thus far, he believed, its
course had given general satisfaction. After what they all had seen,

—
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in relation to the frentlomon holding the highest appoititmont in the

Executive Departinoiit, niuli r the President, he woiilil take tliid
opportunity to say, that having been a member of the llousi- df
Representatives for six years, during tlie Car greater part oC v\lii<h
time 3Iii. Ci.AV had presided in that House, lie was most happy in
being able, in a manner less lurmal tijaii by concurring in the umiuI
vote ot" thanks, to express his own opinion of his liberality, independence, and honoral)le feeling. And he would take thia occasion also to add, if his o|)inion could be of any value in such a
case, that he thought nothing more unfounded than that that gentle-

man owed

his j)resent situation to any unworthy compromise or
arrangement whatever. He owed it to his tiilent, to his prominent
standing in the community, to his course of public .service, not now
a short one, and to the high estimation in which he stands with that
part of the country to which he belongs.
Remarks, JMr. Webster proceeded to say, had been made from
the Chair, very kind and partial, as to the manner in which he had
discharged the duties which he owed to his constituents, in the
House of Representatives. He wished to say, that if he had been
able to render any, the humblest services, either to the public or his
constituents, in that place, it was owing wholly to the liberal manner
in which his efforts there had been received.
Having alluded to the Inaugural Address, he did not mean in the
slightest degree to detract from its merits, when he now said, that
in his opinion, if either of the other candidates had succeeded in the
He
election, he also would have adopted a liberal course of policy.
had no reason to believe that the sentiments of either of those gentlemen were, in this respect, narrow or contracted. He fully believed the contrary, in regard to both of them; but if they had lieen
otherwise, he thought still, that expediency ornecessity, would have

controlled their inclinations.
I
I forbear, said JMr. W., from pursuing these remarks farther.
repeat, that I do not complain of those who have hitlicrto thought,
or who still think, that party organization is necessary to the public
good.
I do not question their motives; and I wish to be tolerant
even to those who think that toleration ought not to be indulged.

Perprosperity sometimes hardens the heart.
a contrary effect, and elevate and
If this can ever be the result of such a
liberalize the feelings.
cause, there is certainly in the present condition of the country
enough to inspire the most grateful and the kindest feelings.
have a common stock both of happiness and of distinction, of which
niay
we are all entitled as citizens of the country to partake.
security which
all rejoice in the general prosperity, in the peace and
attended
Ave enjoy, and in the brilliant success which has thus far
It is said, sir, that

haps, also,

it

may sometimes have

We

We

These are circumstances which may
our republican institutions.
Our civil and political instituwell excite in us all a noble pride.
them,
tions, while they answer for us all the great ends designed by
furnish at the same time an example to others, and diffuse blessings
beyond our own limits. In whatever part of the globe men are
found contending for political liberty, they look to the United States

—

;283i08l]
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with a feeling of brotherhood, and put forth a claim of kindred.
States, especially, exhibit a most interesting
Let the great men who formed our constitutions of govspectacle.
ernment, who still survive, and let the children of those who have
gone to their graves console themselves Avith the reflection, that
whether they have risen or fallen in the little contests of party, they
have not only established the liberty and happiness of their own
native land, but have conferred blessings beyond their own country,
and beyond their own thoughts, on millions of men, and on succesUnder the influence of these institutions,
sions of generations.
received and adopted in principle, from our example, the whole
A new
southern continent has shaken off its colonial subjection.
world, filled with fresh and interesting nations, has risen to our
America seems again discovered; not to geography, but to
sight.

The South American

—

commerce,

to social intercourse, to intelligence, to civilisation,

and

Fifty years ago, some of those who now hear me, and
the fathers of many others; listened in this place, to those mighty
When they then uttered the spirit stirmasters, Otis and Adams.
ring sounds of Independence and Liberty, there was not a foot of
land on the continent inhabited by civilized man, that did not acto liberty.

knowledge the dominion of European power. Thank God, at this
moment, from us to the south pole, and from sea to sea, there is
hardly a foot that does.
And, sir, when these States, thus newly disenthralled and emancipated, assume the tone, and bear the port of independence, what
language, and what ideas do we find associated, with their new
acquired liberty.^ They speak, sir, of Constitutions, of Declarations of Rights, of the Liberty of the Press, of a Congress, and
Where, sir, did they learn these
of Representative Government.
And when they have applied, to their great leader, and the founder
of their States, the language of praise and commendation, till they
have exhausted it when unsatisfied gratitude can express itself no
Sir, the Spirit
otherwise, do they not call him their Washington?
of Continental Independence, the Genius of American Liberty,
which in earlier times tried her infant voice in the halls and on the
hills of New England, utters it now, with power that seems to wake
the dead, on the plains of Mexico, and along the sides of the Andes.
.^

—

" Hev path,

tliey Goddess roves,
and generous siiamc'.

wliorc'er

(ilory pursues,

The unconquerable mind, and Freedom's

holy flame."

There is one other point of view, sir, in regard to Avhich I will
say a few words, though perhaps at some hazard of misinterpreta,tion.

of improvement and enterprise which aniassured that each quarter will naturally exert its power in favor of objects in which it is interested.
This is natural and unavoidable. Each portion, therefore, will use
If the West feels a strong interest in clearing the
its best means.
navigation of its mighty streams, and opening roads through its vast
forests; if the South is equally zealous to push the production and

In the wonderful
mates the country,

spirit

we may be

inl

augment the prices of

its great staples, it is reasonahle to cxprct,
objects will be pursued l»y the best lueaiis which (iflicr.
Auil it may therefore well deserve cousideratioii, whether the eoiuluercial, and navi^atinfj, and maiuil"acturiu<^ interests of the Norlli
do not call on us to aid and support them, by united counsels, and
But I abstain liom enlarj^ing on this topic-. Let
united cflorts.
me rather say, sir, that in regard to the whole country, a new «Ta
In a time of peace, the ])roper pursuits of peace enhas arisen.
gage society with a degree of enterprise, and an inteusenes.s of a|)New objects art; opening, ami new
plication, heretofore unknown.
tread on a broader theatre;
resources developed, on every side.
and if instead of acting our parts, according to the novelty aiul importance of the scene, we waste our strength in mutual crimination
and recrimination about the past, we shall resemble those navigators,
who having escaped (iom some crooked and narrow river to the sea,
now that the whole ocean is before them, should, nevertheless, oc-

tliat tliesc

We

cupy themselves with the difTerences which haiipencd as they i)assed
along among the rocks and the shallows, instead of opening tlieir
eyes to the wide horizon around them, spreading their sail tf> the
propitious gale that woos it, raising their quadrant to the sun, and
grasping the helm, with the conscious hand of a master.

—

SPEECH
IN

At a

FANEUIL HALL, ON THURSDAY, JUNE

public dinner given him, by the citizens of Boston, as a

mark

5tb, 1828.

of respect for his public

—
— worthy the noblest

services as Senator of the United States, and late their Representative in Congress,

the annunciation of the following toast

:^" Our

distinguished Guest

after

homage, which freemen can give, or a freeman receive: the homage of their hearts:"
Mr. Webster rose and said
:

Mr. Chairman,

—

The honor conferred by this occasion, as well
which the meeting has been pleased to receive what
has now been proposed to them from the Chair, requires from me a
most respectful acknowledgement, and a few words of honest and
as the

manner

in

sincere thanks.

should, indeed, be lost to all just feeling, or guilpeurile affectation, if I should fail to manifest the
emotions which are excited by these testimonials of regard, from
those among whom I live, who see me oftenest, and know me best.
If the approbation of good men be an object fit to be pursued, it is
fit to be enjoyed; if it be, as it doubtless is, one of the most stirring
and invigorating motives, which operate upon the mind, it is, also,
among the richest rewards which console and gratify the heart.
I confess myself particularly touched and affected, Mr. President,
and gentlemen, by the kind feeling which you manifest towards me,
as your fellow citizen, your neighbour, and your friend. Respect and
confidence, in these relations of life, lie at the foundation of all valuable character; they are as essential to solid and permanent reputation, as to durable and social happiness.
I assure you, sir, with the
utmost sincerity, that there is nothing which could flow from human
approbation or applause, no distinction, however high or alluring, qo
object of ambition, which could possibly be brought within the horizon of my view, that would tempt me, in any degree, justly to forfeit
the attachment of my private fiiends, or surrender my hold, as a citizen, and a neighbour, on the confidence of the community in which
I live; a community, to which I owe so much, in the bosom of which
I have enjoyed so much, and where I still hope to remain, in the exercise of mutual good offices, and the interchange of mutual good
wishes, for the residue of life.
The commendation which the meeting has bestowed on my attempts at public service, lam conscious, ip measured rather by their
own kindness, than by any other standard*; Of those attempts, no
one can think more humbly than I do. The affairs of the general
ty of a

weak and

I

L
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government, foreign and donu-stic, arc vast, and various, and complicated.

They

reciuire

110111

those

who

woiihl aspire to take a lead-

an amount, a variety, and an aeeiiraey of int'orniution, which even if the ade(|iiate ca|)acity were not wanting, aru not
easily attained, by one whose attention is necessarily mainly ilevot<d
I'orthis as wc II
to the duties of an active and laborious |)rofession.
as many other reasons, I am conscious of having discharged my
public duties, in a manner no way entitling them to the degree of
favor whicii has now been manifested.
And this manilcsfation of favor and regard is the more especially
to be referred to the candor and kindness of the meeting, on this occasion, since it is well known, that in a recent instance, and in regard to an important measure, I have, felt it my duty to give a vote,
in respect to the expediency and propriety of whicli considcrai>l(! difference of opmion exists, between persons equally entitled to my
The candid interpretation which has bien
regard and confidence.
given to that vote, by those who disapproved it, and tjie assemi)lii)g
together here, for the purpose of this occasion, of those who felt pain,
as well as those who felt pleasure, at the success of the measure for
ing part in

tiieni

—

which the vote was given, afford ample proof, how far unsuspc^cted
uprightness of intention, and the exercise of an independent judgment may be respected, even by those who diifer from the results to
which that exercise of judgment has arrived. There is no class of
the community for whose interests I have ever cherished a more sincere regard, than that on whose pursuits some parts of the measure
alluded to bears with great severity.

They

are satisfied,

I

hope, that

measure in any degree injurious to them, I must have
been governed by other paramount reasons, satisfactf>ry to my own
conscience; and that the blow, inflicted on their interests, was felt
by me almost as painfully and heavily, as it could be by those on
in supporting a

I am not now about to enter into the
it immediately fell.
reason of that vote, or to explain the necessity under which 1 found
myself placed by a most strange and unprecedented manner of legislation, of taking the evil of a public measure for the sake of its good;
the good and the bad provisions relating to different subjects, having

whom

not the slightest connexion with each oth(!tr, yet yoked together, and
kept together, for reasons and purposes which I need not state, as
they have been boldly avowed, and are now before the public.
most
It was my misfortune, sir, on that occasion to differ from my
And yet probably our diiierencc
estimable and worthy colleague.
both saw, in the measure,
was not so broad as it might seem.
something to approve, and something to disaj)prove. If it could have
been left to us to mould and to frame it according to our opinions of

We

what the good of the country required, there would have been no
diversity of judgment between us, as to what should have been reThe only difference was, when the meatained and what rejected.
so
sure had assumed its final shape, whether the good it contained
the recepfar preponderated over its acknowledged evil, as to justify
On a point of this sort, and
tion and support of the whole together.
is not
under circumstances such as thofee in which we were placed, it
It gives
strange that different minds should incline different ways.

me

intelligence
great pleasure to bear testimony to the constancy, the
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and the conscious

fidelity

with which

my

colleague discharged his

public duty, in reference to this subject.
I am happy also to have
the opportunity of saying, that if the bill had been presented to me,
in the form it was when it received a negative vote from the distin-

guished gentleman who represents this District, my own opinion of
it would have entirely concurred with his, and I should have voted
in the same manner.
The meeting will indulge me with one further remark, before partIt is only the suggestion, that in the place 1
ing from this subject.
occupied I was one of the Representatives of the whole CommonI was not at liberty to look exclusively to the interests of
wealth.
the District in which I live, and which I have heretofore had the
I was to extend my view from Barnshigh honor of representing.
table to Berkshire; to comprehend in it a proper regard for all interLooking to the aggreests, and a proper respect for all opinions.
gate of all the interests of the Commonwealth, and regarding the
general current of opinion, so far as that was properly to be respectat least I thought I saw
ed, I saw
my duty to lie in the path which
The measure is adopted. Its consequences, for good
I pursued.
In the meantime,
or evil, must be left to the results of experience.
I refer the propriety of the vote which I gave, with entire submission,
and with the utmost cheerfulness also, to the judgment of the good
people of the Commonwealth.
On some other subjects, Mr. President, I had the good fortune to
act in perfect unison with my colleague, and with every RepresentaOn one, especially, the success of which, I am
tive of the State.
I could not, sir,
sure, must have gratified every one who hears me.
have met this meeting here, I could not have raised my voice in Fanyou would have awed me down if you had not, the piceuil Hall
tures of Patriots which adorn these walls would have frowned me
into silence, if I had refused either my vote or my voice to the cause
of the officers and soldiers of the revolutionary aruiy. That measure, mixed up of justice, and charity, and mercy, is at last accomplished.
The survivors, among those who fought our revolutionary
battles, under an engagement to see the contest through, are at
length provided for, not sumptuously, not extravagantly, but in a
manner to place them, in their old age, beyond the reach of absolute
Solace, also, has been administered to their feelings, as well
want.
They are not left to count their scars, or to
as to their necessities.
experience the pain of wounds, inflicted half a century ago, in their
country's service, without some token, that they are yet held in gratea gratifying proof of respect for the services of
ful remembrance
their youth and manhood quickens the pulsations of patriotism, in
veteran bosoms; and as they may now live, beyond the reach of absolute want, so they will have the pleasure of closing life, when that
time for closing it shall come, which must come, with the happy consciousness of meritorious services, gratefully recompensed.
Another subject, now becoming exceedingly interesting, was, in
various forms, presented to Congress at the last session; and in regard to which, I believe, there is, substantially, a general union of
I mean
opinion among the members from this Commonwealth.
what is commonly called Internal Improvements. The great and

—

—

—

—

—

10.3

growing importance of tliis subjoct may, I hope, justify a few remarks, relative to it, on the present oeeasion.
It was evident to all persons of mueh <ilis(Mvation, at the elose of the
late war, that the condition and prospeets of the I nit« d States had ho-

come

essentially chanirod, in ref^ard to snndry <;reat interests of llic
Almost from the eommencement of tlie <xovernment, down
country.
near to the commencement of that war, the L'niteil States had oeciipied a position of singular and extraordinary advantage.
They jmd
been at peace, while the i)ow(ms of Kuro|)e had been at war. T\w
harvest of neutrality had been to them rich and amjde; and they had
reaped it with skill and diligence. Their agriculture and commerce
had both felt sensibly, the benefit arising I'rom the e.xisting slate of
IJread was raised for those whose hands were otherwise
the world.
employed than in the cultivation of the field, and the seas wer«! navigated, for account of such, as being belligerents, could not safely
navigate them for themselves.
These opportunities for useful employment were all seized and enjoyed, by the enterprise of the country; and a high degree of prosperity was the natural result.
But with general peace, a new state of things arose. The European states at once turned their own attention to the pursuits,

proper for their new situation, and sought to extend their own agriIt was evident,
cultural, manul'acturing, and commercial interests.
that tiienceforward, instead of enjoying the advantages peculiar to
neutrality, in times of war, a general competition would spring up,
and nothing was to be expected without a struggle. Other mitions
would now raise their own bread, and as far as possible, transport
their own commodities; and the export trade, and the carrying trade
of this country, were, therefore, certain to receive new and powerful
It seemed reasoncompetition, if not sudden and violent checks.
able, therefore, in this state of things, to turn our thoughts inwards,
to explore the hitherto unexplored resourses of our own country, to
iind out, if

we

could,

new

diversifications of industry,

new

subjects

home. It was lit to consider how far
home productions could, properly, be made to furnish activity to home,
supply; and since the country stretched over so many parallels of
latitude and longitude, abounding, of course, in the natural productions proper to each, it was of the highest importance to intiuire what
means existed of establishing free and cheap intercourse, between
those parts, thereby bringing the raw material, abounding in one,
under the action of the productive labor which was found in another.
Roads and Canals, therefore, were seen to be of the first consefor the application of labor at

And then the interesting question arose; how far it was
constitutionally lawful, and how far expedient, for the general government to give aid and succour to the business of making roads and
undertacanals, in conjunction with individual enterprise, or State
any obI am among those who have held the opinion that if
kings.
is within
ject of that kind be of general and national importance, it
quence.

to be
the scope of the powers of the government; though 1 admit it
care and discrea power which should be exercised with very great
Congress has power to rcgM/«/e commerce, both internal and
tion.
literal uiexternal; and whatever might have been thought to be the
have been,
terpretation of these terms, we know the construction to
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first assembling of Congress, and by the very men
the Constitution, that the regulation of commerce comprehended such measures as were necessary for its support, its improvement, its advancement; and justified such expenditures as Piers,
Beacons, and Lighthouses, and the clearing out of harbours requirInstances of this sort, in the application of the general reveed.
nues, have been frequent, from the commencement of the government. As the same power, precisely, exists in relation to internal
as to external trade, it was not easy to see why like expenditures
might not be justified, when made on internal objects. The vast regions of the West are penetrated by rivers, to which those of Europe
But the navigation of these noble
are but as rills and brooks.
streams, washing, as they do, the margin of one third of the States
of the Union, was obstructed by obstacles, capable of being removed,
and yet not likely to be removed, but, by the power of the general
government. Was this a justifiable object of expenditure from the
Without hesitation, I have thought it was.
national treasury?
vast chain of lakes, if it be not more proper to call them a succession
of inland seas, stretches into the deep interior of this northern part
of the continent, as if kindly placed there by Providence to break
the continuity of the land, and afford the easier and readier interBut these vast lakes required, also,
course of water conveyance.
harbours, and lights, and breakwaters ? And were these lawful objects of national legislation?
To me, certainly, they have appeared
to be such, as clearly as if they were on the Atlantic border.
In most of the new States of the West, the United States are yet
proprietors of vast bodies of land.
Through some of these States,
and sometimes through these same public lands, the local authorities
have prepared to carry expensive canals, for the general benefit of
the country.
Some of these undertakings have been attended with
great expense, have subjected the States, where enterprising spirit
has begun and carried them on, to large debts, and heavy taxation.
The lands of the United States being exempted from all taxation, of
course bear no part of this burden.
Looking to the L^nited States,
therefore, as a great landed proprietor, essentially benefited by these
improvements, 1 have felt no difficulty in voting for the appropriation
of parts of these lands, as a reasonable contribution by the United
States to these general objects.
Most of the subjects to which I have referred, are much less local,
in their influence, and importance, than they might seem.
The
breakwater in the Delaware, useful to Philadelphia, is useful also
to all the ship-owners in the United States, and indeed to all interested in commerce, especially that great branch, the coastwise
commerce. If the mouths of the southern rivers be deepened and
improved, the neighbouring cities are benefited, but so also are the
ships which visit them; and if the Mississippi and Ohio be rendered
more safe for navigation, the great markets of consumption along
their shores are the more readily and cheaply approached by the
products of the Factories and the Fisheries of
England.
It is my opinion, JMr. President, that the present government cannot be maintained but by administering it on principles as wide and
broad as the country over which it extends. I mean, of course, no

from the very

who framed

—

A

—

New
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extension of the powers wliidi it confers; l)ut I speak of tlu- spiiit
witli which those powers slimildlje exercised,
ll" tliere l>e anv d'.iilils,
whether so many repul)lics, coverin;^ so {rreat a portion of the ;;l'>l.r,
can be lon<j; iield together nnder this Constitution, lliere is no tluui.l
in my jiidffment, of the iin|)ossibility of so hohiiny them to','cllier hy
any narrow, contracted, hieal, or selfisii system nl" h-gishition. To
render tiie Constitution perpetual, (which (io«l <rrant it may hej it is
necessary that its benelits sliould he practically frit, hy all parts of
The Ka^t and the
the country, and all interests in the country.
AVest, the iNorth aiul the South, nmst all see tlieir own welliirc protected and advanced hy it.
\Vhile the eastern frontier is d«'fended
hy lortilications, its harbours improved, and connnerce defended by u
naval torcc, it is right and just that the region beyond the Ali< gh;iuy
should receive fair consideration and e(iual attention, in any olject
of public improvement, interesting to itself, and within tlie proper
power of the government. These, sir, are, in brief", the general
views by which I have been governed, on questions of this kind;
and I trust they are such as this meeting does not disapprove.
I would not trespass farther upon your attention, if 1 did not feel
it my duty to say a few words on the condition of public affairs under
We are on the eve of a new election for President;
another aspect.
and the manner in which the existing administration is attacked might
lead a stranger to suppose, that the Chief JNIagistratc had committed
some flagrant offence against the country, threatened to overturn its
On a former occasion
liberties, or establish a military usurpation.
I have, in this place, expressed my opinion of the principle, upon
which the opposition to the administration is founded; without any
reference whatever to the person who stands as its apparent head,
and who is intended by it to be placed in the chief executive chair.
I think tliat principle exceedingly dangerous and alarming, inasmuch
as it does not piotess to found op])osition to the government on the
measures of government, but to rest it on other causes, and those
There is a combination, or association, of persons
mostly personal.
holdinjr the most opposite opinions, both on the constitutional powers of Ihe government, and on the leading measures of public concern, and uniting in little, or in nothing, except the will to dislodge
power from the hands in which the country has placed it. There
has been no leading measure of the government, with perhaps a single exception, which has not been strenuously maintained by many,
or by some of those, who co-operate, altogether, nevertheless, in
This is but oiie of
pursuit of the ol)ject which I have mentioned.
many proofs that the opposition does not rest in the principle of disJMany other evidences
approbation of the measures of government.

—

A remarkable one is,
of the same truth, might be adduced easily.
that while one ground of objection to the administration is urged in
one place, its precise opposite is pressed in another. Pennsylvania and South Carolina, for example, are not treated with the same
reasons for a change of administration; but with flatly contradictory
In one, the administration is represented as bent on a parreasons.
oppressive to that State, and which must ultimately
In the
ruin it; and for that reason there ought to be a change.
other, that system, instead of being ruinous, is salutary, is necessary,
ticular system,
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But the administration is hut half in earnest in
is indispensable.
supporting it, and for that reason there ought to be a change.
Reflecting men have always supposed, that if there were a weak
point in the Federal Constitutiop, it was in the provision for the exAnd this, perhaps, may be considercise of the Executive power.
ered as rendered more delicate and difficult, by the great augmentamust expect that there will
tion of the number of the States.
often be, as there was on the last election, several candidates for the
All but one, of course, must be disappointed; and if
Presidency.
the friends of all such, however otherwise divided, are immediately

We

to unite,

and

to

make common cause

against him

who

is

elected,

—

lit-

The
ever to be expected but embarrassment and confusion.
love of office will, ere long, triumph over the love of country; and
If the
party and faction usurp the place of wisdom and patriotism.
contest for the executive power is thus to be renewed every four
years; if it is to be conducted as the present has been conducted;
and if every election is to be immediately followed, as the last was
followed, by a prompt union of all whose friends are not chosen,
against him who is, there is, in my judgment, danger, great danger,
tle is

that this great experiment of confederated government may fail, and
that even those of us, who are not among the youngest, may behold
its

catastrophe.

cannot have escaped the notice of any gentleman present^ that
course of the controversy, pains have been taken to affect the
character and the success of the present chief magistrate, by exciting odium towards that part of the country in which he was born
and to which he belongs. Sneers, contumely, reproach, everything
that gentlemen could say, and many things which gentlemen could
I am sure, sir,
not say, have been uttered against New England.
every true son of New England must receive such things, when they
come from sources which ought to be considered respectable, with a
feeling of just indignation; and when proceeding from elsewhere,
If there be one among ourselves, who can be inwith contempt.
duced, by any motives, to join in this cry against New England, he
disgraces the New England mother who bore him, the New England
father who bred and nurtured him, and the New England atmosphere'
which first supplied respiration to those lungs now so unworthily emPersons, not
ployed in uttering calumnies against his country.
known till yesterday, and having little chance of being remembered
beyond to-morrow, "have affected to draw a distinction between the
Patriot States and the States of New England; assigning the last to
I do not wonder,
the present President, and the rest to his rival.
sir, at the indignation and scorn which I perceive the recital of this
Nothing else was to be expected. Faninjustice produces here.
euil Hall is not a place where one is expected to hear with indifference that New England is not to be counted among the Patriot States.
It

in the

—

What State was it, sir, that was patriotic when
Patriot States!
Where but in New England, did the
patriotism cost something?
Where, but on the soil of Masgreat drama of the revolution open ?
sachusetts, was the first blood poured out, in the cause of Liberty
and Independence.? Where, sooner than here, where earlier than
within the walls which now surround us, was patriotism found, when

The

lU'J

he patriotic was to rndangor houses and homes,

to

nixi

uiv.s and

children, and to be ready also, to pay lor the re|)utali..n of
patriotism '
by the sacrifice of blood antl ol" lilb?
Not farther to refer to In-r revolutionary merits, it may lie truly
said that i\ew Enjrland did her i)art, and more than her
part, in the

establishment of the present <r.)vernment, and in ^Myinj; ellect to the
measures and the p<dicy of the lirst President.
Where, sir, did the
measures of Washington find the most active friends, and the lirnie>t
support?
Where are the general principles of his policy most widely spread, and most deeply seated?— If, in tiuhse.pient p.'riods,
<lifferent opinions have been held, by dilferent portions of her peoph-,
New England has, nevertheless, been always obedient to the laws,
even when she most severely felt their pressure, and most conscientiously doubted, or disbelieved their propriety.
Every great and
permanent institution of the country, intended for defence, or for
improvement, has met her support. And if we look to recent measures, on subjects highly interesting to the community, and especially some portions of it, we see proofs of the same steady and
liberal policy.
It may be said, with entire truth, and it ought to be
said, and ought to be known, that no one measure for internal improvement has been carried through Congress, or could have been
carried, but by the aid of JSew England votes.
It is for those most
deeply interested in subjects of that sort to consider in season, how
far the continuance of the same aid is necessary for the further prf)secution of the same objects.
From the interference of the general
government in making roads and canals, New England has as little
to hope or expect as any part of the country.
She has hitherto supported them, upon principle, and from a sincere disposition to extend
the blessings and the beneficence of the government.
And, sir, I
confidently believe that those most concerned in the success of these
measures, feel towards her respect and friendship. They feel that
she has acted fairly and liberally, wholly uninfluenced by selfish or
sinister motives.
Those, therefore, who have seen, or thought they
saw, an object to be attained by exciting dislike and odium towards
New England, are not likely to lind quite so favorable an audience as
they have expected. It will not go for quite so much as wished, to the
disadvantage of the President, that he is a native of 3Iassacliusetts.
Nothing is wanting, but that we, ourselves, should entertain a |)roper
feeling on this subject, and act with a just regard to our own rights
and our own duti(>s. If I could collect around me the whole population of New England," or if I cotdd cause my voice to be heard
over all her green hills, or along every one of her pleasant streams,
in the exercise of true filial aflection, I would say to her, in the language of the great master of the maxims of life and conduct.

—

"

Tills

Anil

Mr. President,

—

I

—

above ail, To thine own self be tnie
must follow^ as tiie niglit tlie diiy,
caiist not then be false to any man."

it

Thou

have delayed you too long.

I

beg

to repeat

my thanks for the kindness which has been manifested towards me, by
my fellow citizens, and to conclude by reciprocating their good wishes.
The
ness to

City of Boston.
all her citizens.

Prosperity to

all

her interests, and happi-

ARGUMENT
IN

THE CASE, THE TRUSTEES OF DARTMOUTH COLLEGE vs. WILLIAM H. WOODWARD, BEFORE THE SUPREME COURT OF THE
UNITED STATES, ON THE 10th DAY OF 3IARCH, 1818.

[The action. The Trustees of Dartmouth College vs. William H. Woodward, was commenced at the Court of Common Pleas, Grafton Comity, State of New Hampshire, February Term, 1817. The declaration was Trover for the Books of Record, original Charter,
common Seal and other corporate property of the College. The conversion was alleged to
have been made on the 7th day of October, 1816. The proper pleas were filed, and by
consent, the cause was carried directly to the Superior Court, by Ajjpeal, and entered May
Term 1817. The general issue was pleaded by the defendant and joined by the plaintiffs.
The facts in tlie case were then agreed upon, by the parties, and drawn up in the form of a
Special Verdict, reciting the Charter of the College and the acts of the Legislature of the
State, passed June and December 1816, by which the said Corporation of Dartmouth College

was enlarged and improved and the said Chiiter amended.
question made in the case was, whether those acts of tlie Legislature were

The

and binding upon the Corporation, without
to the Constitution of the United States.

wise,

it

found for the

their acceptance or assent,

If so, the verdict found for

valid

and not repugnant

tlie

defendant; other-

plaintiffs.

was continued to the September Term of the Court in Rockingham County,
was argued and at the November Term of the same year, in Grafton County,
the opinion of the Comt was delivered by Chief Justice Richardson, in favor of the validity
and constitutionality of the acts of the Legislature ; and judgment was accordingly entered

The

where

cause

it

;

on the Special Verdict.
Thereupon a Writ of Error was sued out by the original plaintiffs to remove the cause
to the Supreme Court of the United States; where it A^as entered at the Term of tlie Court
holden at Washington on the first Monday of February, A. D. 1818.
The cause came on for argument on the 10th day of March 1818, before all the judges.
It was argued by Mr. Webster and Mr. Hojikinson for tlie plaintifis in error, and by Mr.

for the defendant

Holmes and the Attorney General for the defendant in error.
At the Term of tlie Court holden Februai-y 1819, the opinion of the judges was delivered, declaring the acts of the Legislature unconstitutional and invalid, and reversing the
judgment of the State Court.]

ARGUMENT OF MR. WEBSTER FOR PLAINTIFFS

The general

IN ERROR.

question is, whether the acts of the 27th of June,
and of the 18th and 26th of December, 181G, are valid and binding
on the riglits of the plaintitTs, willioiit ihcir acceptance or assent.
The charter of 1769 created and established a corporation, to
consist of twelve persons, and no more; to be called the " Trustees
of Dartmouth College." The preamble to the charter recites, that
it is granted on the application and request of the Rev. Eleazer

Ill
Whcelock:

That Dr. "Whoclock, about tho yrnr n.rl, cstahlishod
a charity scliool, at his own (_'X|)fnso, and on liis own i-statf iin<l
phintation:
That, for several years, tliroujih the assistance of well
disposed persons in America, <rranted at his solicitation, he hud
clothed, maintained, and educated a nund)er of tht? native Indians,
and employed them allerwards as missionaries and schoolmasters
among the savage tribes: That his design promising to be useful,
he had constituted the Kcv. IMr. )Vhitaker to In; his attorney, with
power to solicit contributions, in l"'nglan»l, for the further extension
and carrying on of his undertaking; and that he had requested the
Karl of Dartmouth, Baron Smith, Mr. Thornton, and other gentlemen, to receive such sums as might be contril)Uted, in England,
towards supporting his school, and to be trustees thereof, for his
And thereupon Dr.
charity; which these persons had agreed to do.
AVheelock had executed to them a deed of trust, in pursuance to
such agreement, between him and them, and for divers good reasons,
had referred it to these persons, to determine the place in which the
And to i;nable them to form
school should be finally established:
a proper decision on this subject, had laid before them the several
offers which had been made to him by the several governments iti
America, in order to induce him to settle and establish his school
within the limits of such governments for their own emolument, and
the increase of learning in their respective places, as well as for the
And in as much as a
furtherance of his general original design.
number of the proprietors of lands in New Hampshire, animated by
the example of the governor himself and others, and in consideration that without any impediment to its original design, the scIkjoI
might be enlarged and improved, to promote learning among the
English, and to supply ministers to the people of that province, had
promised large tracts of land, provided the school should be established in that province, the persons before mentioned, having weighed
the reasons in tavor of the several places proposed, had given the
preference to this province, and these oflers; that Dr. Wheelock
therefore represented the necessity of a legal incorporation, and
proposed that certain gentlemen in America, whom he had already
named and appointed in his will, to be trustees of his charity after
Upon this recital,
his decease, should compose the corporation.
and in consideration of the laudable original design of Dr. AN heelock, and willing that the best means of education be established in
New Hampshire, for the benefit of the province, the king grants

the charter, by the advice of his provincial council.
The substance ot* the facts thus recited, is, that Dr. Wheelock had
founded a charity, on funds owned and procured by himself; tliat he
v.as at that time the sole dispenser and sole administrator, as well
as the legal owner of these funds; that he had made his will, devisuses of tlm
injr this property in trust, to continue the existence and
school, and appointed trustees; that, in this state of things, he had
been invited to fix his school, permanently, in New Hamjjshire, and
proto extend the design of it to the education of the youth c-f that
vince; that before he removed his school, or accepted this invitation,

applied
his friends in England had advised him to accept, he
a charter, to be granted, not to whomsoever the king or govern-

which
for

—
112
ment of the province should please, but to such persons as he named
and appointed, viz. the persons whom he had already appointed to
be the future trustees of his charity by his will.
The charter, or letters patent, then proceed to create such a corporation, and to appoint twelve persons to constitute it, by the name
of the "Trustees of Dartmoutli College;" to have perpetual existence, as such corporation, and with power to hold and dispose of
lands and goods, for the use of the college, with all the ordinary
powers of corporations. They are in their discretion to apply the
funds and property of the college to the support of the president,
tutors, ministers, and other officers of the college, and such missionaries and schoolmasters as they may see fit to employ among
the Indians.
There are to be twelve trustees forever, and no more;
and they are to have the right of filling vacancies occurring in their
own body. The Rev. Mr. Wheelock is declared to be the founder
of the college, and is, by the charter, appointed first president, with
power to appoint a successor by his last will. All proper powers of
government, superintendence, and visitation, are vested in the trustees.
They are to appoint and remove all officers at their discretion; to fix their salaries, and assign their duties: and to make all
ordinances, orders, and laws for the government of the students.
And to the end that the persons who had acted as depositaries of
the contributions in England, and who had also been contributors
themselves, might be satisfied of the good use of their contributions,
the president was annually, or when required, to transmit to them
an account of the progress of the institution and the disbursements
of its funds, so long as they should continue to act in that trust.
These letters patent are to be good and effectual, in law, against
the king, his heirs and successors forever, without further grant or
confirmation; and the trustees are to hold all and singular these

them and to their
successors forever.
No funds are given to the college by this charter.
corporate
existence and capacity are given to the trustees, with the privileges
and immunities which have been mentioned, to enable the founder
and his associates the better to manage the funds which they themselves had contributed, and such others as they might afterwards
privileges, advantages, liberties, and immunities to

A

obtain.

After the institution, thus created and constituted, had existed,
iminterruptedly and usefully, neai-ly fifty years, the legislature of
New Hampshire passed the acts in question.
The first act makes the twelve trustees under the charter, and
nine other individuals to be appointed by the governor and council,
a corporation, by a new name; and to this new corporation transfers
all the property, rights, powers, liberties and privileges of the old corporation; with further power to establish new colleges and an institute, and to apply all or any part of the funds to these purposes:
subject to the power and control of aboard of twenty-five overseers,
to be appointed by the governor and council.
The second act makes further provisions for executing the objects
of the first, and the last act authorises the defendant, the treasurer
of the plaintiffs, to retain and hold their property, against their will.
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If these acts are valid, the old corporation is ubolislic-d, and a
created.
The first act dors, in fact, if it can have any effect, create a new corpuralK)!!, and transfer to it all the property and
franchises of tlio old.
The two corporations are not the same, in
anything which essentially hclongs (o the existence of a corporation.
I'liey have dillerent nanus, and dillerent powers, rights, and duties.

new one

The powers of the <-orporasame, or similar hands.
In one, the trustees are twelve, and no more.
lu the other, they are twenty-one.
Their organization

is

\\

holly different.

tion are not vested in the

In one, the power is in a single hoard.
In the other, it is dividid
hctween two boards. Altiiongh the act professes to include the (dd
trustees in the new corporation, yet that was without their assent,
and against their remonstrance; and no person can be cornjx Ih-d to
be a member of such a corporation against his will.
It was neither
expected nor intended, that they should be niemiiers of the new
corporation.
The act itself treats the old corporation as at an end,
and going on the ground that all its lunctions have ceased, it provides
It exfor llie first meeting and arganizufioii of the new corportiliun.
pressly provides, also, that the new corporation shall have and ludd
all the property of the old; a provision which would be ([uite unnecessary upon any other ground, than that the old corporation was
But if it could be contended, that the effect of these
dissolved.
acts was not entirely to ab(dish the old corporation, yet it is manifest
that they impair and invade the rights, property, and powers of the
trustees under the charter, as a corjwraliun, and the legal rights,
privileges, and immunities which belong to them, as individual members of the corporation.
The twelve trustees were the sole legal owners of all the properBy the acts others are admitted;
ty acquired under the charter.
The twelve individuals, who
against their will, to be joint owners.
are trustees, were possessed of all the franchises and immunities
conferred by the charter.
By the acts, nine other trustees, and
twenty-five overseers are admitted against their will, to divide these
franchises and immunities with them.
If either as a corporation, or as individuals, they have any legal
rio;hts, this forcible intrusion of others violates those rights, as maniThese
festly as an entire and complete ouster and dispossession.
They affect
acts alter the whole constitution of the corporation.
the rights of the whole body as a corporation, and the rights of the
They revoke corporate powers and
individuals who compose it.
They alienate and transfer the property of the college
franchises.
By the charter, the trustees had a right to fill vacancies
to others.
This is now taken away. They were to
in their own number.
This is
consist of twelve, and by express provision of no more.
They and their successors, appointed by themselves, were
altered.
The legislature has found successors
forever to hold the property.

—

—

The powers and privileges,
them, before their seats are vacant.
which the twelve were to exercise exclusivthj, are now to be exerBy one of the acts, they are subjected to heavy
cised by others.
penalties, if they exercise their offices, or any of those powers and
privileges granted them by charter, and which they had exercised
for

for fifty years.

They

are to be punished for not accepting

tlic

new
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Tiiis, it must be confessed, is rather
its benefits.
Not
a summary mode of settling a question of constitutional right.

grant, and taking

only are new trustees forced into the corporation, but new trusts
The college is turned into a university.
and uses are created.
Power is given to create new colleges, and, to authorise any diversion of the funds, which may be agreeable to the new boards,
sufficient latitude is given by the undefined power of establishing
an Insiitnte. To these new colleges, and this Insfittde, the funds
contril)uted by the founder. Dr. Whcolock, and by the original donors, tlie Earl of Dartmouth and others, are to be applied, in plain
and manifest disregard of the uses to which they Avere given.
The president, one of the old trustees, had a right to his office,
His
salary, and emoluments, subject to the twelve trustees alone.
title to these is now changed, and he is made accountable to new
masters.
So also all the professors and tutors. If the legislature
can at pleasure make these alterations and changes, in the rights and
privileges of the plaintiffs, it may, with equal propriety, abolish these
The same power which can do any
rights and privileges altogether.
And indeed, the arpart of this work, can accomplish the whole.
gument on which these acts have been hitherto defended, goes altogether on the ground, that this is such a corporation as the legislature may abolish at pleasure; and that its members have no rights,
liberlies, francliisen, properly or privileges, which the legislature may
not revoke, annul, alienate or transfer to others whenever it sees fit.
It will be contended by the plaintiffs that these acts are not valid
Because they are
1.
and binding on them, without their assent.
2.
against common right, and the constitution of New Hampshire.
Because they are repugnant to the constitution of the United States.
I am aware of the limits which bound the jurisdiction of the court
this case, and that on this record nothing can be decided, but the
single question, whether these acts are repugnant to the constitution
Yet it may assist in forming an opinion of
of the United States.
their true nature and character, to compare them with these fundamental principles, introduced into the state governments for the purpose of limiting the exercise of the legislative power, and which the
constitution of New Hampshire expresses with great fulness and

m

accuracy.

New

HampIt is not too much to assert, that the legislature of
shire would not have been competent to pass the acts in question,
and to make them binding on the plaintiffs without their assent, even
Hampshire, or of the
if there had been, in the constitution of
United States, no special restriction on their power; because these
Their
acts are not the exercise of a power properly legislative.*

New

object and effect is to take away, from one, rights, property, and
This is not the exercise
franchises, and to grant them to another.
of a legislative power.
To justify the taking away of vested rights,
there must be a forfehure; to adjudge upon and declare which, is the
Attainder and confiscation are
proper province of the judiciary.
The British paracts of sovereign power; not acts of legislation.
liament, among other unlimited powers, claims that of altering and
vacating charters; not as an act of ordinary legislation, but of un* Calder et

iix. r.

Bull

3(1

Dallas 386.

§

11.3
controlled authority.
It is thcoritically oiniii|i()tont.
Vet, in modern times, it lias attempted the exercise of this power very rarely.
In a celebrated instance, those who asserted this p<>wer in parliament, vindicated its exercise oidy in n case, in which it could \,r
sliown, 1st, That tiie charter in (piestion was a charter of piditii-al
power; 2. That there was a <freat and overruling state n<-<es>il\
justifying the violation of the charter,
fi. 'J'hat the charter had hec'ii
,

abused, and justly fcufeited.* The hill aflectiuor this chart<r did
not pass.
Its history is well known.
The act which allerwards did
pass, passed willi the assent of the corpot-ation.
Kven in the worst
times this power of parliament to repeal and rescind charters, has
not often been exercised.
The illegal |)roceedings in the reign of
Charles II. were undercolor of law. Judgments of forfeiture were
obtained in the courts.
Such was the case of the cpm warranto
against the city of London, and the proceedings by which the charter of Massachusetts was vacated.
The legislature of Xew Hampshire has no more power over \\h'
rights of the plaintills than existed, somewhere, in some department
of government, before the revolution.
The British parliament c(mld
not have annulled or revoked this grant as an act of ordinary legislation.
If it had done it at all, it could only have been in virtue of
that sovereign power, called onniipotent, which does not belong to
any legislature in the United States. The legislature of New
Hampshire has the same power over this charter, which belonged to
the king, who granted it; and no more.
By the law of England the
power to create corporations is apart of the royal prerogative.!'
By the revolution, this power may be considered as having devolved
on the legislature of the state, and it has accordingly been exerBut the king cannot abolish a corporation,
cised by the legislature.
This is
or new model it, or alter its powers without its assent.
the acknowledged and well known doctrine of the conmion law.
" ^Vhatever might have been the notion in former times," says lord
Mansfield, " it is most certain now, that the corporations of the universities are lay corporations; and that the crown cannot take away
from them any rights that have been formerly subsisting in them
under old charters or prescriptive usage. "j After forfeiture duly
found, the king may regrant the franchises; but a grant of franchises
already granted, and of which no forfeiture has been found, is void.
Corporate franchises can only be forfeited by trial and judgment.
In case of a new charter or grant to an existing corporation,
It may accept such part
it may accept or reject it as it pleases.
of the grant as it chooses, and reject the rest.** In the very naIVo one
ture of things, a charter cannot be forced upon any body.
can be compelled to accept a grant; and whhout acceptance, the
It cannot be pretended that the legisgrant is necessarily void.jt
lature, as successor to the king in this part of his prerogative, has
||

any power

17S3.— Mr. Biuke'3

If,

therefore, the

Speecli on Mr. Fo.v's

RpTr. 1784, p. 160.— Parlia. Roarr.
Biuko's Works— 2 Vol. p. 414. 417. 467. 46S. 4S6.
§ 3 T. R. 244. Kin? vs. Pasniorr.
I?huk. 472, 473.
t 3 Burr. 1656.
King vs. Vice Chancellor of Cainbri(l<,'e, 3. Burr. 1656. 3 T. R. 240.— Lord Kcnyon.
** Mem 1661, and Kin^; vs. Pasniore, ubi supra.
65.-6.
tt Ellis vs. Marshall, 2 Mass. Rep. 277. 1 Kyd. on corporations
*Aiii)iial

E.

to revoke, vacate or alter this charter.

I. Bill.

1
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legislature has not this power by any specific grant contained in the
constitution; nor as included in its ordinary legislative powers; nor
by reason of its succession to the prerogatives of the crown in this
particular; on what ground would the authority to pass these acts
rest; even if there were no prohibitory clauses in the constitution and

the

bill

of rights?

But there are prohibitions in the constitution and bill of rights of
New Hampshire, introduced for the purpose of limiting the legislative

power, and protecting the rights and property of the citizens.

One

prohibition is "that no person shall be deprived of his properly,
immunities or privileges, put out of the protection of the law, or deprived
of his life, liberty or estate, bid bij judgment of his peers or the law of the

landy
In the opinion, however, which was given in the court below, it is
denied that the trustees under the charter, had any property, immunity, liberty or privilege, in this corporation within the meaning of
this prohibition in the bill of rights. It is said that it is a public corThat the trustees have no greater inporation, and public property.
That it is not private properterest in it, than any other individuals.
ty, which they can sell, or transmit to their heirs; and that therefore
That their office is a public trust like
they have no interest in it.
that of the governor, or a judge; and that they have no more concern
in the property of the college, than the governor in the property of
the state, or than the judges in the fines which they impose on the
culprits at their bar.
That it is nothing to them, whether their powers shall be extended or lessened; any more than it is to their honIt
ors, whether their jurisdiction shall be enlarged or diminished.
is necessary, therefore, to inquire into the true nature and character of the corporation, which was created by the charter of 1769,
There are divers sorts of corporations; and it may be safely admitted that the legislature has more power over some than others.*
Some corporations are for government and political arrangement;
such for example as cities, counties and towns in New England.
These may be changed and modified as public convenience may
require, due regard being always had to the rights of property.
Of
such corporations, all who live within the limits are of course obliged to be members, and to submit to the duties which the law imposes on them as such.
Other civil corporations are for the advancement of trade and business, such as banks, insurance companies,
and the like. These are created not by general law, but usually by
grant.
Their constitution is special. It is such as the legislature
sees fit to give, and the grantees to accept.
The corporation in question is not a civil, although it is a lay corIt is a private charity,
poration.
It is an cleeiaosynary corporation.
originally founded and endowed by an individual, with a charter
obtained for it at his request, for the better administration of his
" The eleemosynary sort of corporations, are such as are
charity.
constituted for the perpetual distributions of the free alms or bounty
Of
of the founder of them, to such persons as he has directed.
this are all hospitals for the maintenance of the poor, sick and impotent; and all colleges both in our universities and out of them."f
* 1

Wooddeson 474.

1

Black. 467.

t 1 Black. 471.
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— Eleemosynary

corporations are for tlio nianaijemont of privuto
property according; to th(! will of the donors.
'I'liey are private rorA eollege is as nnidi u private cdrporation, as an luisporations.
pital; especially, a eollciie, founded ns this was, hy privati- hoiintv.
A College is a charity. " The eslaiilishnient nt' learning," says lord
Ilardwickc, " is a charity, and so cdnsidcred in tin- statnlr of I-Llizabeth.
devise to a college, for their benelit, is a landahle cluinlij,
and deserves encouragement."*
The legal signihcation of a vliarilij is derived eliiellv (roin the
" Tliosi' |)ur|)oses," says sir William (irant,
statute 4.3 Eliz. ch. 4.
" are considered charilahle whieh that statute enumerates. "f f'"lIcges are enumerated, as vlianlics in that statute.
TIk; government,
in these cases, lends its aid to perpetuate the beneli<'ent intention of
the donor, by granting a charter, under whieh his private charity
shall continue to be dispensed, at\er bis death. This is done either by
incorporating the objicls of the charity, as for instance, the scholars
in a college, or the poor in an hospital; or by ineor|)orating tho.se
who are to be governors, or trustees of the charity. ;f In coses of
the first sort the founder is, by the common law, visitor.
In early
times it became a maxim, that he who gave the property, might
Ciijns csl dare, ejus est disponcre.
This right
regulate it in future.
of visitation descended from the founder to his heir, as a right of
property, and precisely as his other property went to his heir; and
in default of heirs, it went to the king, as all other property goes to
The right of visitation arises from
the king for the want of heirs.
'J'he founder may, if
It grows out of the endowment.
the property.
he please, part with it, at the time when he establishes the charity,
and may vest it in others. Therefore if he chooses that governors,
trustees or overseers should be appointed in the charter, he may
cause it to be done, and liis poirer of visitation will be transferred to
The persons thus assignthem, instead of descending to his heirs.
ed or appointed by the founder will be visitors, with all the powers
of the founder, in exclusion of his heir.§ The right of visitation
then accrues to them, as a matter of property, by the gitl, transfer
This is a private right, which they
or appointment of the founder.
can assert in all legal modes, and in which they have the same proAs visitors they may make
tection of the law as in all other rights.
rules, ordinances and statutes, and alter and repeal them, as far as
Although the charter proceeds
permitted so to do by the charter.
from the crown, or the government, it is considered as the will of

—

A

—

jj

He imposes it as the rule
It is obtained at his request.
prevail in the dispensation of his bounty in all fjiture
times.
The king, or government, which grants the charter is not
The gift of
thereby the founder, but he who furnishes the funds.
The leading case on this subject
the revenues is the foundation.**
Comb. "iGo.
is Phillips vs. Bury, [reported in 1 Lord Raymond 5.
—Holt 715.— 1 Show. 360. 4 Mod. lOG.— Skinn. 447.] This
the donor.

which

is to

—

—

was an ejectment, brought
eter College, in

defendant was legal rector.
* 1 Ves. 537.
§ 1 Black. 471.

to recover the rectory house, &.c. of

The

Oxford.

t^
||

Ex-

question was whether the plaintilT or
Exeter College was founded by an in-

Ves. Jun. 405.

1

2 Term Rep. 350—1.

1

Wood.
**

474.
Black. 480.

1
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and incorporated by a charter granted by Queen Elizabeth.
controversy turned upon the power of the visitor, and in the
discussion of the cause, the nature of college charters and corpoLord Holt's judgment, copied
rations was very fully considered.
from his own manuscript, is in 2 Term Rep. 34G. The following is
an extract: "That we may the better apprehend the nature of a
visitor, we are to consider, that there are in law two sorts of corporations aggregate: such as are for public government, and such as
Those that are for the public government
are for private charity.
of a town, city, mystery, or the like, being for public advantage,
are to be governed according to the laws of the land; if they make
any particular private laws and constitutions, the validity and justice of them is examinable in the king's courts; of these there arc
no particular private founders, and consequently no particular visitor; there are no patrons of these; therefore if no provision be in
the charter how the succession shall continue, the law supplieth the
defect of that constitution, and saith it shall be by election; as mayBut private and paror, aldermen, common council, and the like.
dividual,

The

ticular corporations for charity, founded and endowed
persons, are subject to the private government of those

by private

who

erect

them; and, therefore, if there be no visitor appointed by the founder, the law appoints the founder and his heirs to be visitors, who
are to act and proceed according to the particular laws and constiIt is now admitted on all
tutions assigned them by the founder.
hands, that the founder is patron, and, as founder, is visitor, if no
So that patronage and visitation are
particular visitor be assigned.
necessary consequents one upon another; for this visitatorial power was not introduced by any canons or constitutions ecclesiastical
(as was said by a learned gentleman whom I have in my eye, in his
argument of this case:) it is an appointment of law; it ariseth from
the property which the founder had in the lands assigned to support
the charity; and as he is the author of the charity, the law gives
him and his heirs a visitatorial poAver, that is, an authority to inspect
the actions and regulate the behavior of the members that partake
of the charity; for it is fit the rnembers that are endowed, and that
have the charity bestowed upon them, should not be lefl to themselves, but pursue the intent and design of him that bestowed it upon them. JVorv indeed, ivhere the poor, or those that 7'eceive the charity,
are not incorporated, but there are certain trustees ivho dispose of the
charity, there is no visitor; because the interest of the revenue is not vested in the poor that have the benefit of the charity, but they are subject to
But where they who are to
the orders and directions of the trustees.

enjoy the benefit of the charity are incorporated, there to prevent
all perverting of the charity, or to compose differences that may
happen among them, there is by law a visitatorial power; and it being a creature of the founder's own, it is reason that he and his
heirs should have that power, unless by the founder it is vested in
some other. Now there is no manner of difference between a college and an hospital, except only in degree; an hospital is for those
that are poor, and mean, and low, and sickly: a college is for another sort of indigent persons; but it hath another intent, to study in,
and breed up persons in the world, that have no otherwise to live;
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but still it is as much within the reasons ns hospitals.
And if
an
hospital the master and poor arc incorporated, it is a c.ollfi^e
havinir
a common seal to act by, altiiou<ih it hath not th(> name nfu college,

m

(which always suppuscth a corporation) because it is of an inferior
degree; and in the one case and in the other there nnist be a visitor,
either the founder and his licirs, or one ap|)ointed bv him; and liotli
are eleemosynary."
Lord Jiolt concludes his whole ariiument by
again repeating, that that college was n pnvale curporalion, and tha'l
the founder had a right to appoint a visitor, und to give him such
power as he saw ht.'
The learned Bishop Stillingncet's argument in the same cause as
a member of the house of lords, when it was there liearil, e.vhibils
very clearly the nature of colleges and similar corporations.
It is
" That this absobite and conclusive power
to the following etlect.
of visitors, is no more than the law hath appointed iu otiier cases,
upon commissions of charitable uses: that tbe common law, and not
any ecclesiastical canons, do place the power of visitation in the
founder and his heirs, unless he seltle it upon olliers: that altliough
corporations for public government be sui)ject to the courts of Westminster-Hall, which have no particular, or sjjccial visitors; yet corporations for charity, founded and endowed l)y private persons, arc
subject to the rule and government of those that erect them; but
where the persons to whom the charity is given are not incorporated,
there is no such visitatorial power, because the interest of the revenue is not invested in them; but where they are, the right of visitation ariseth from the foundation, and the founder may convey it to
whom and in what manner he pleases; and the visitor aets as founder, and
by the same anlhoritij whieh he had, and consequentlij is no more accountable than he had been: that the king by his charter can make a society to be incor])orated so as to have the rights belonging to persons,
as to legal capacities: that colleges, although founded by private persons, are yet incorporated by the king's charter; but although the
kings by their charter made the colleges to be such in law, that is,
to be legal corporations, yet they left to the particular founders authority to appoint what statutes they thought lit for the regulation of
them. And not only the statutes, but the appointment of visitors
was left to them, and the manner of government, and the several
conditions, on which any persons were to be made or continue partakers of their bounty. "f These opinions received the sanction of
the house of lords, and they seem to be settled and undoubted law.
Where there is a charter, vesting proper powers in trustees, or (governors, they are visitors; and there is no control in anybody else;
except only that the courts of equity or of law will interfere so far as
to preserve the revenues and prevent the perversion of the I'unds and
" If there be a
to keep the visitors within their prescribed bounds.
charter with proper powers, the charity must be regulated in the manThere is no ground tor the controlner prescribed by the charter.
The interposition of
ling interposition of the courts of chancery.
the courts therefore, in those instances in which the charities were
founded on charters or by act of parliament, and a visitor, or governor
and trustees appointed, must be referred to the general jurisdiction
*

1

Lord Rav.

0.

t
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of the courts in all cases in which a trust conferred appears to have
been abused, and not to an original right to direct the management of
" The origthe charily, or the conduct of the governors or trrtstees.''^*
inal of all visitatorial power is the property of the donor, and the
power every one has to dispose, direct and regulate his own properTherefore, if either
ty; like the case of patronage; cujus est dare, Sfc.
the crown or the subject creates an eleemosynary foundation, and vests the
charity in the persons ivho are to receive the benefit of it, since a contest
might arise about the government of it, the law allows the founder or his
heirs, or the person specially appointed by him to be visitor, to determine

—

concerning his own crecdure.
If the charily is not vested in the persons,
to partake, but in trustees for their benefit, no visitor can arise
by implication, but the trustees have that power. ''^'\
" There is nothing better established," says lord commissioner
Eyre, " than that this court does not entertain a general jurisdiction,
There the
or regulate and control charities established by charter.
establishment is fixed and determined; and the court has no power
If the governors established for the regulation of it, are
to vary it.
not those who have the management of the revenue, this court has
no jurisdiction, and if it is ever so much abused as far as it respects
the jurisdiction of this court, it is without remedy; but if those established as governors, have also the management of the revenues,
this court does assume a jurisdiction of necessity, so far as they are
to be considered as trustees of the revenue. "J
" The foundations of colleges," says lord Mansfield, " are to be
considered in two views, viz. as they are corporations and as they
are eleemosynary.
As eleemosynary, they are the creatures of the
founder; he may delegate his power, either generally or specially;
he may prescribe particular modes and manners, as to the exercise
of part of it.
If he makes a general visitor, (as by the general
words visilutor sit) the person so constituted has all incidental power;
The founder
but he may be restrained as to particular instances.
may appoint a special visitor for a particular purpose and no further.
The founder may make a general visitor; and yet appoint an inferior
particular power, to be executed without going to the visitor in the
And even if the king be founder, if he grant a
first instance. "§
charter, incorporating trustees and governors, they are visitors, and
A subsequent donation, or engrafted felthe king cannot visit.
lowship, falls under the same general visitatorial power, if not other-

who are

||

wise specially provided.**
In A^ew England, and perhaps throughout the United States,
eleemosynary corporations have been generally established in the
latter mode; that is, by incorporating governors, or trustees, and
Small variations may have
vesting in them the right of visitation.
been in some instances adopted; as in the case of Harvard College,
where some power of inspection is given to the overseers, but not
strictly speaking, a visitatorial power, which still belongs, it is appre* 2 Fonb. 205—6.
f 1 Ves. 472. Green vs. Rutheifoith, per Lord Hardwicke.
Vide also 2 Kyd on Cor% Attorney General vs. Foundling Hospital, 2 Ves. Jnm-. 47.
Coo|)er's Equity Pleading, 292.
§ St. John's College, Cambridge vs. Todingtnn, 1 Burr. 200.
Attorney General vs. Middleton, 2 Ves. 328.
** Green vs. Rutherfurtb, ubi supra. St. John's College, vs. Todington, ubi supra.

porations, 195.
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to the fellows, or members of the corporation.
In general,
A charter is ol>tained, coni|)ri<inj( llicin all,
there arc many donors.
or some of them, and such others as they choose; to include, wiih
They are thus the visitors
the right of appoint iufj; their successors.
of their own charity and ap|)oint others, such Jis tln-y may see fit,
All such corporation:)
to e.xercise the same otlice in time to come.
The case before the court is clearly that of an eleeare private.
mosynary cor|)oration. It is, in the strictest h-fial sense a private
In King vs. St. Catherine's Hall,* that c<dlege is called
charity.
It was endowed by a private
a pnvate clecmosiinanj laif corjinrafimi.
.Vnd in the same manfounder, and incorporated by letters patent.
Dr. Whecner was Dartmoutii College founded and incorporatt d.
It was established
lock is declared by the charter to be its founder.
by him, on funds contributed and collected by himsel'*.
As such foumler, he had a riglit of visitation, which he assigned to
the trustees, and they received it by his consent and a|)pointment,
and held it mider the charter. t Ho appointed these trustees visitors, and in that respect to take place of his heir; as he might have
Little,
appointed devisees, to take his estate instead of his heir.
probably, did he think at that time, that the legislature would ever
take away this property and these privileges, and give tlicm to
Little did he suppose, that this charter secured to him and
others.
Little did the other donors think so.
his successors no legal rights.
If they had, the college woidd have been, what the university is
now, a thing upon paper, existing only in name.
The numerous academies in New England have been established
They hold their property by the
substantially in the same manner.
same tenure, and no other. Nor has Harvard College any surer

hcnded

It may, to-day, have more friends;
than Dartmouth College.
Its legal rights are the
but to-morrow it may have more enemies.
So also of Yale College; and indeed of all the others.
same.
When the legislature gives to these institutions, it may and does
accompany it° grants w'ith such conditions as it pleases. The grant
of lands by the legislature of New Hampshire to Dartmouth Col\N hen
lege, in 1789, was accompanied with various conditions.

title

aldonations are made, by the legislature, or otliers, to a charity
new
of
any
specification
the
or
condition,
any
without
existing,
ready
Hence the
use, the donation follows the nature of the charity.
bodies.
doctrine, that all eleemosynary corporations are private
The
property.
private
on
and
persons,
private
by
founded
are
They
It is not the
public cannot be charitable in these institutions.
It
money of the public, but of private persons, which is dispensed
may be public, that is general, in its uses and advantages; and the
own to the funds;
state may very laudably add contributions of its
in the right
but it is still private in the tenure of the property, and

of administering the funds.

m

house of lords
If the doctrine laid down by lord Iloh, and the
in all the other
Phillips vs. Bury, and recognised and established
private property;
cases, be correct, the property of thi college was
charter, and to be administered
it was vested in the trustees by the
donors as exby them, according to the will of the founder and
* 4

Term Rep.
IG

233.

t Black, ubi supra.
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They were also visitors of the charity,
They had therefore, as they contend,
most ample sense.
privileges, property, and hmmmiiies, within the true meaning of the
They had rights and still have them, which they
bill of rights.
can assert against the legislature, as well as against other wrongIt makes no difference, that the estate is holden for cerdoers.
The legal estate is still theirs. They have a right
tain trusts.
in the property, and they have a right of visiting and superintending the trust; and this is an object of legal protection, as much as
any other right. The charter declares that the powers conferred on
the trustees are " privileges, advantages, liberties, and immunities;"
and that they shall be forever holden by them and their successors.
The New Hampshire bill of rights declares that no one shall be
deprived of his " property, privileges or immunities," but by judgment of his peers, or the law of the land. The argument on the
other side is, that although these terms may mean something in the
But they are terms
bill of rights, they mean nothing in this charter.
They
of legal signification, and very properly used in the charter.
Blackstone says that franchise and
are equivalent with franchises.
And after enumerating othliberty are used as synonymous terms.
er liberties and franchises, he says, " it is likewise a franchise for a
number of persons to be incorporated and subsist as a body politic;
with a power to maintain perpetual, succession and do other corporate acts: and each individual member of such a corporation is also said
pressed in the charter.
in the

have a franchise or freedom.''''*
Liberties is the term used in magna charta as including franchises,
privileges, immunities, and all the rights which belong to that class.
Professor Sullivan says, the term signifies the " privileges that some
of the subjects, whether single persons or bodies corporate, have
above others by the lawful grant of the king; as the chattels of fel-

to

''^'\'

ons or outlaws, and the lands and privileges of corporations.
The privilege, then, of being a member of a corporation, under
a lawful grant, and of exercising the rights and powers of such
member, is such a privilege, liberty or franchise, as has been the object of legal protection, and the subject of a legal uiterest, from the

The plaintiffs have
time of magna charta to the present moment.
such an interest in this corporation, individually, as they could assert and maintain in a court of law, not as agents of the public,
Each trustee has a franchise, and if he be
but in their own right.
disturbed in the enjoyment of it, he would have redress, on appealIf the other
ing to the law, as promptly as for any other injury.
trustees should conspire against any one of them to prevent his
equal right and voice In the appointment of a president or professor,
or in the passing of any statute or ordinance of the college, he
would be entitled to his action, for depriving him of his franchise.
adminIt makes no difference, that this property is to be holden and
istered, and these franchises exercised for the purpose of diffusing
No principle and no case establishes any such distinclearning.
The public may be benefitted by the use of this property.
tion.
But this does not change the nature of the property, or the rights
The object of the charter may be public good; so
of the owners.
* 2 Black.

Com.

37.

+ SulL 41st Lcct.
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is in all other corporations; and this woiihl as well justifv the resumption or violation of the arrant in any other case as in this.
In
the case of an advowsou, the use
pulilic, and the ri^ht cainiot l.i:
turned to any private henelii or einolnnicnt.
It is neverthfli-ss u
legal private right, and the prnpcrlij of ihi; owner, as emphatically us
his Ireehold.
The rights and privileges of trustees, visitors, or governors of incorporated colifges, stand on the same foundation.
They arc so considered, i)oth by lord Holt and lor<l Ilardwicke.*
To contend that the rigiits ot' the |)lainfi(ls may he taken awav,
because they derive from them no pecuniary beiu^fit, or private
emolument, or because they caimot be transmitted to tlnir heirs, or
would not be assets to pay their debts, is taking an extremely narrow
view of the subject. According to tiiis notion, the case would be
different, if, in the charter, they had stipulated for a commission on
the disbursement of the funds; and they have ceased to have anv interest in the property, because they have undertaken to administer
it

i:i.

it

gratuitously.

Jt cannot be necessary to say much in refutation of the idea, that
there cannot I)e a legal interest, or ownership, in anything which does
not yield a pecuniary prolit; as if the law regarded no rights but the
(3f what nature
rights (»f money, and of visible tangible property.
are all rights of sutlragc ?
No elector has a particular personal interest; but each has a legal right, to be exercised at his own discreThe exercise of this
tion, and it cannot be taken away from him.
right directly and very materially aflects the public; much more so
than the exercise of the privileges of a trustee of this college.
Consequences of the utmost magnitude may sometimes depend on
Nothe exercise of the right of suffrage by one or a few electors.
body was ever yet heard to contend, however, that on that account
This notion apthe public might take away the right or impair it.
pears to be borrowed from no better source than the repudiated docThat was an actrine of the three judges in the Aylesbury case.t
tion against a returning officer for refusing the plaintilf's vote, in
Three of the judges of
the election of a member of parliament.
the king's bench held, that the action could not be maintained, because among other objections, " j7 uas not anij matter of prnjil, either
in presenli, or infutiiro.''^
It would not enrich the plaintiff, in presen-

—

nor would it, infiituro, go to his heirs, or answer to pay his debts.
But lord Holt and the house of lords were of another opinion. The
judgment of the three judges was reversed, and the doctrine they
iicid, having been exploded for a century, seems now for the first

ti,

time to be revived.
Individuals have a right to use their

own property for purposes of
benevolence, either towards the public, or towards other individuals.
They have a right to exercise this benevolence in such lawful manner as they may choose; and when the government has induced and
excited it, bij contracting to give perpetuity to the stipulated manner oj
exercising it, to rescind this contract, and seize on the property, is
Whether the state will grant these franchises,
not law, but violence.
and under what conditions it will grant them, it decides for itself.
* Phillips

vs. Bury.— Green vs. Riuherforth,
t Ashby vs. White, 2 Lord P^iy. 938.

iibi

supra.— Vide

also 2 Black. 21.
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But when once granted, the constitution holds them

to

be sacred,

forfeited for just cause.

till

all property, of which the use may be beneficial to the pubIt has
belongs therefore to the public, is quhe a new doctrine.
no precedent, and is supported by no known principle. Dr. Wheelock
mio-ht have answered his purposes, in this case, by executing a
He might have conveyed his property to
private deed of trust.
trustees, for precisely such uses as are described in this charter.
Indeed it appears, that he had contemplated the establishing of his
school in that manner, and had made his will, and devised the property to the same persons who were afterwards appointed trustees in
Many literary and other charitable institutions are
the charter.
founded in that manner, and the trust is renewed, and conferred on
In such
other persons, from time to time, as occasion may require.
a case, no lawyer would or could say that the legislature might divest the trustees, constituted by deed or will, seize upon the propAnd does
erty, and give it to other persons, for other purposes.
the granting of a charter, which is only done to perpetuate the trust

That

lic,

—

more convenient manner make any difference.? Does or can
change the nature of the charity, and turn it into a public politHappily we are not without authority on this
ical corporation?
Lord Hardwicke
point.
It has been considered and adjudged.
says, in so many words, " the charter of the crown cannot make a
charity more or less public, but only more permanent than it would

in a
this

—

otherwise be.*
The granting of the corporation is but making the trust perpetual,
and does not alter the nature of the charity. The very object sought
in obtaining such charter, and in giving property to such a corporation, is to make and keep it private property, and to clothe it with
The intent is,
all the security and inviolability of private property.
that there shall be a legal private ownership, and that the legal owners shall maintain and protect the property, for the benefit of those
Who ever endowed the public?
for whose use it was designed.
Who ever appointed a legislature to administer his charity? Or
who ever heard, before, that a gift to a college, or hospital, or an
asylum, was, in reality, nothing but a gift to the state.
The state of Vermont is a principal donor to Dartmouth College.
The lands given lie in that state. This appears in the special verIs Vermont to be considered as having intended a gift to the
dict.

New Hampshire in this case; as it has been said is to be
The
the reasonable construction of all donations to the college?
legislature of New Hampshire affects to represent the public, and
therefore claims a right to control all property destined to public use.
What hinders Vermont from considering herself equally the representative of the public, and from resuming her grants, at her own
pleasure? Her right to do so is less doubtful than the power of
state of

New

Hampshire

laws

in question.
the supreme court of North Carolina
pronounced unconstitutional and void, a law repealing a grant to the
University of North Carolina; although that university was originally

to pass the

In University vs.

Foy|

erected and endowed by a statute of the state.
* 2 Atk. 87. Attorney General

vs.

Pearce.

That case was a

t 2 Haywood's Rep.
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grant of hnula, and the court decided tliat it could not U,- rrsiuiu-d.
This is the grant of a power aM<l caparif y h hdil lui.ils.
Whore is
tlie ditference of the cases, upon priii<-ipier
In Terrett vs. Taylor* this court derided, that a legishitive grant
or conlirnuition of lands, for the purposes of moral and religi,„m
instructi()n, could no more he rescinded than other grants.
Tiie
nature of tlie use was not holden to nudie any dill'erem-e.
A grant
to a parish or church, for the purjioses whi<di'have heen mentioned,
cannot be distinguished, in respect to the title it confers, from a
grant to a college for the |)ron)(ttion of pic ty and learning.
To the
same purpose may he cited the ease of Pawlett vs. Clark. 'I'hc
state of Vermont, hy statute in 17!) t, granted to the respective
towns in that state, certain glebe lands 1} ing within those towns /or
llie sole use and support ofrclii^ious worship.
In IT!)!), an act was passed to repeal the act of 1794; but this court declared, that the act of
1794, '< so far as it granted the glebes to the towns, euuld not itjUrwards be repealed by the legislature, so as to diiust the ri<:;hts
(f the towns
7inder the <i"j'"«'-"t
It will be lor the other side to show, that the nature of tiic use,
decides the question, whether the legislature has power to resume
its grants.
It will be for those, who maintain such a doctrine, to
show the principles and cases upon which it rests. It will be for
them also to fix the limits and boundaries of their doctrine, and to
show, what are and what are not, such uses as to give the legislature this power of resumption and revocation.
And to furnish an
answer to the cases cited, it will be for them iurlher to show, that a
grant for the nsc and support of rcHi^-ious worship, stand.s on other
ground than a grant for the promotion ofpiettj and learuin<x.
I hope enough has been said to show, that the trustees possessed
vested liberties, privileges, and immunities, under this charter; and
that such liberties, privileges and immunities, being once lawfully
obtained and vested, are as inviolable as any vested rights of propRights to do certain acts, such, for instance, as the
erty whatever.
visitation and superintendence of a college and the appointment of
its officers, may surely be rested rights, to all legal intents, as comlate learned judge of
pletely as the right to possess property.
this court has said, when I say that a right is vested in a citizen, I
mean that he has the power to do certain actions; or to possess certain
things; according to the law of the land. J.
If such be the true nature of the plaintiffs' interests under this
charter, what are the articles in the New Hampshire bill of rights
which these acts infringe?
They infringe the second article; which says, that the citizens of
The plaintiffs
the state have a right to hold and possess propirt'i.
had a legal property in this charter; and they had acquired property
The acts deprive them of both. Thoy impair and take
tmder it.
away the charter; and they appropriate the property to new uses,
The plaintifls cannot now hold the property
against their consent.
acquired by themselves, and which this article says they have a

—

A

right to hold.
* 9

Cranch 43.

t 9 Cranch 292.

t

3
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They iMfringe the lurntielh article. By that article it is declared,
The plaintiffs
that in questions of property, there is a right to trial.
are divested, ivithout trial or judgment.
They. infringe the tnwnty-third article. It is therein declared, that
This article bears directly on
no retrospective laws shall be passed.
These acts must be deemed to be retrospective, within the
the case.
What a retrospective law is, has
settled construction of that term.
been decided on the construction of this very article, in the circuit
The learned judge of that circuit, says,
court for the first circuit.
" every statute which takes away, or impairs, vested rights, acquired
under existing laws, must be deemed retrospective."* That all
such laws are retrospective, was decided also in the case of Dash
vs. Van Kleekf where a most learned judge quotes this article from
the constitution of New Hampshire, with manifest approbation, as
a plain and clear expression of those fundamental and unalterable
principles of justice, which must lie at the foundation of every free
and just system of laws. Can any man deny that the plaintiffs had
rights, under the charter, which were legally vested, and that by
these acts, those rights are impaired'?
" It is a principle in the English law," says chief justice Kent,
in the case last cited, " as ancient as the law itself, that a statute,
even of its omnipotent pailiament, is not to have a retrospective
JYora constitutio futiiris formam imponere debet, et non proeteneffect.
The maxim in Bracton, was probably taken from the civil law,
tis.X
for we find in that system the same principle, that the lawgiver canJS'emo potest
not alter his mind to the prejudice of a vested right.
mutare concilimn simm in alterius injuriam.^ This maxim of Papinian is genei-al in its terms, but Dr. Taylor]] applies it directly as a
restriction upon the lawgiver, and a declaration in the code leaves
no doubt as to the sense of the civil law. Leges et constilidiones futuris certnm est dare formam negotiis, non ad facta prceterita revocari, nisi
iiominatim, et de proiterito tempore, et adhuc pendentibus negotiis caidum
This passage, according to the best interpretation of the
sit."^
civilians, relates not merely to future suits, but to future, as contraIt is, indeed,
distinguished from past contracts and vested rights.**
admitted that the prince may enact a retrospective law, provided it
be done expressly; for the will of the prince under the despotism of
the

Roman Emperors was paramount

to

every obligation.

Great

to legislative expositions of statutes;
for the separation of the judicial from the legislative power was not
The prince was in the habit
then distinctly known or prescribed.
latitude

was anciently allowed

of interpreting his own laws

for particular

This was

occasions.

called the Interlocidio Prhicipis; and this, according to Ruber's definition, was, quando principes inter partes loqvunlur et jus dicimt.'f'f
No correct civilian, and especially no proud admirer of the ancient
republic, (if any such then existed) could have reflected on this interference with private rights and pending suits without disgust and indignation; and we are rather surprised to find that under the violent
* 2 Gal. 103. Society vs. Wheeler.
i Bracton Lib. 4. fol. 228. 2nd Inst. 292.
Elements of the Civil Law 16S.
** Perezii Fra-lect. h. t.
II

t 7 Johnson's Rep. 477.
§ Dig. 50. 17. 75.
IT Cod. 1. 14. 7.
tt Praelect Juris Civ.

vol. 2.

545.
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and irregular genius of the Roman government, tlio prinriple before us should have been acknowledged and obeyed to tin- exti-iit in
which we find it. The fact shows that it must be founded in the
clearest justice.
Our case is happily very dillerent from that of
the subjects of Justinian.
With us, the power of the lawgiver is
limited and defined; the judicial is regarded as a distinct, independent power: private rights have been better understood and more
exalted in public estimation, as well as secured by provisions dictated by the spirit of freedom, and unknown to the civil law.
Our
constitutions do not admit the power assumed by the Roman prince,
and the principle we are considering is now to be regarded as

sacred."

These
tion of

ment

acts infringe also the

New

tliirhj-sercnlli

Hampshire; which says,

article

that the

of the constitu-

powers of govern-

By

these acts, the legislature assumes
declares a forftiturf, and resumes
franchises, once granted, withoiit trial or hearing.
If the constitution be not altogether waste paper, it has re.'^trained
If it has any
the power of the legislature, in these particulars.
meaning, it is, that the legislature shall pass no act directly and
manifestly impairing private property and private privileges. It shall
It shall not deprive,
It shall not decide, by act.
not judge, by ad.
by act. But it shall leave all these things to be tried and adjudged^
by the law of the land.
The ffleenth article has been referred to before. It declares that
no one shall be " deprived of his property, immimities or privileges,
but by the judgment of his peers or the law of the land." iVotwithstanding the light in which the learned judges in New Hampshire viewed the rights of the plaintiff's under the charter, and which
has been before adverted to, it is found to be admitted in their opinion, that those rights are privileges within the meaning of ihli^ Jifleeiilk
Having quoted that article, they say:
article of the bill of rights.
" that the right to manage the affairs of this college, is a privilegewithin the meaning of this clause of the bill of rights, is not to be
doubted." In my humble opinion this surrenders the point. To
resist the effect of this admission, however^ the learned judges add
" But how a privilege can be protected from the operation of the
law of the land by a clause in the constitution, declaring that it shall
not be taken away, but by the law of the land, is not very easily
understood." This answer goes on the ground, that the acts iu
question are laws of the land, within the meaning of the constitution.
If they be so, the argument drawn from this article is fully answerIf they be not so, it being admitted that the plaintiils' rights
ed.
are ^'privileges," within the meaning of the article, the argmncnt
Are then
not answered, and the article is infringed by the acts.
these acts of the legislature, Avhich affect only particular persons
and their particular privileges, laws of the land.' Let this question
be answered by the text of" Blackstone. " And first it (i. e. law)
shall

be kept separate.

to exercise a judicial pniccr.

It

—

—

i.>-

i.->

a rule: not a transient sudden order from a superior to or concerning a particular person; but something permanent, uniform, and
Therefore a particular act of the legislature to confisuniversal.
cate the goods of Titius, or to attaint him of high treason, docs not
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enter into the idea of a municipal law: for the operation of this act
spent upon Titius only, and has no relation to the community in
general; it is rather a sentence than a law."*
Lord Coke is equally
Citing and commenting on the celebrated
decisive and emphatic.
29th chap, of Magna Charta, he says, " no man shall be disseized,
&c. unless it be by the lawful judgment, that is, verdict of equals,
or by the law of the land, that is, (to speak it once for all,) by the
due course and process of laicf Have the plaintiffs lost their franchises by " due course and process of law? "
On the contrary, are
not these acts, " particular acts of the legislature, which have no
relation to the community in general, and which are rather sentences than laws .'"
By the law of the land, is most clearly intended, the general law;
a law, which hears before it condemns; which proceeds upon inquiry,
and renders judgment only after trial. The meaning is, that every
citizen shall hold^his life, liberty, property, and immunities under
the protection of the general rules which gov^ern society.
Everything which may pass under the form of an enactment, is not therefore to be considered the law of the land.
If this were so, acts of
attainder, bills of pains and penalties, acts of confiscation, acts reversing judgments, and acts directly transferring one man's estate
to another, legislative judgments, decrees, and forfeitures in all possible forms, would be the law of the land.
Such a strange construction would render constitutional provisions
of the highest importance completely inoperative and void.
It
would tend directly to establish the union of all powers in the legislature.
There would be no general permanent law for courts to administer, or for men to live under.
The administration of justice
Avould be an empty form, an idle ceremony.
Judges would sit to
execute legislative judgments and decrees; not to declare the law or
" Is that the law of the
to administer the justice of the country.
land," said 3Ir. Burke, " upon which, if a man go to Westminster
Hall, and ask counsel by what title or tenure he holds his jwivilege
or estate according to the. law of the land, he should be told, that the
law of the land is not yet known; that no decision or decree has
been made in his case; that when a decree shall be passed, he will
then know ichat the law of the laiid is? Will this be said to be the
law of the land, by any lawyer who has a rag of a gown left upon
his back, or a wig with one tie upon his head?"
That the power of electing and appointing the officers of this college, is not only a right of the trustees as a corporation, generally,
and in the aggregate, but that each individucd trustee has also his ou-n
individual franchise in such right of election and appointment, is according to the language of all the authorities.
Lord Holt says, " it is
agreeable to reason and the rules of law, that a franchise should be
vested in the corporation aggregate, and yet the benefit of it to redound to the particular members, and to be enjoyed by them in their
private capacity.
Where the privilege of election is used by particular persons, it is a particidar right, vested in eve7'ij particular Hian."J
It is also to be considered, that the president and professors of
Their interest
this college have rights to be affected by these acts.
is

,
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is

similar to

tliat oi' J'tlloirs

in tliu

En<f|ibli

collcjros;

heruuHc

thi-y

derive their livinn;, wliolly or in purt, from the (ouiuier's bounty.
The president is one of the trustfos, or corporators. The proCcHsors are not necessarily members of the corporation; hut ihcy aro
appointed by the trustees, are removal)le only by them, and have
fixed salaries payable out of the general fimdsiif the colh'^c
Both
president and professors have, jWclmlili in their olliees; subject only
to be removed, i)y the trustees, as their legal visitors, for good cause.
All the authorities speak of fellowships in colleges as fnt holds, notwithstanding the fellows may he liable to be suspended or removed,
for misbehavior, by their constituted visitors.
jNotiiing could have been less expected, in this ai."', than that
there should have been an attempt, by acts of the legislature, to
take away these college livin<rs, the inadecjuate, but the only support
of literary men, who have devoted their lives to the instruction of
youth.
Tiie president and professors were appointed bv the twelve
trustees.
Tiiey were accountable to nobody else and could be removed by nobody else. They accepted their offices on this tenure.
Yet the legislature has appointed other persons, with pow<!r to remove these oliicers, and to deprive them of their livings; and those
No description of private
other persons have exercised that power.
property has been regarded as more sacred than college livings.
They are th(4 estates and freeholds of a most deserving class of
men; of scholars, who have consented to forego the advantages of
professional and public employments, and to devote thcms(dves to
science and literature, and the instruction of youth, in the quiet reWhether to dispossess and oust tlum; to
treats of academic life.
deprive them of their ofl'ice, and to turn them out of their livings;
to do this not by the power of their legal visitors, or governors, but
by acts of the legislature; and to do it without forfeiture, and without fault; whether all this be not in the higliest degree an indefensible and arbitrary proceeding, is a question, of which there would
seem to be but one side fit for a lawyer or a scholar to espouse.
Of all the attempts of James II. to overturn the law, and the rights
of his subjects, none was esteemed more arbitrary or tyrannical, than
his attack on JMagdalcn Collcor, Oxford: And, yet, that attempt was
nothing but to put out one president and put in another. The president of that college, according to the charter and statutes, is to be
chosen by the fellows, who are the corporators. Tiiere being a vacancy, the king chose to take the appointment out of the hands of
the fellows, the legal electors of a president, into his own hands.
He therefore sent down his mandate comnKnuHniX the fellows to admit, for president, a person of his nomination; and inasnuich as this
was directly against the charter and constitution of the college, he
was pleased to add a 7ion obstante clause of sufficiently comprehensive
The fellows were commanded to admit the person menimport.

—

—

—

tioned in the mandate, " any statute, custom or

cojistitittion to the

con-

trary noluilhstandinfj:, ichcrcinth we arc <:racioushj pleased to dispense,
The fellows refused obedience to this mandate, and
in this behalf^'
Dr. Hough, a man of independence and character, was chosen
'J he
president by the fellows, according to the charter and statutes.
king then assumed the power, in virtue of his prerogative, to send
17
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certain commissioners to turn him out; which was done accordingly; and Parker, a creature suited to the times, put in his place.
And because the president, who was rightfully and legally elected,
" The nation
would not deliver the keys, the doors ivere broken open.
as well as the University," says Bishop Burnet, [Hist, of his own

times. Vol. 3. p. 119.] "looked on all these proceedings with just
indignation.
It was thought an open piece of robbery and burglary,
wlien men authorised by no legal commission, came and forcibly turned
men out of their possession and freehold.^'' Mr. Hume, although a
man of different temper, and of other sentiments, in some respects,
than Dr. Burnet, speaks of this arbitrary attempt of prerogative, in
" The president, and all the fellows," says
terms not less decisive.
he, ^'except two, who complied, were expelled the college; and Parker was put in possession of the office. This act of violence of all
those which were committed during the reign of James, is perhaps
the most illegal and arbitrary.
When the dispensing power was
the most strenuously insisted on by court lawyers, it had still been
allowed, that the statutes which regard jjrivate property, could not
legally be infringed by that prerogative.
Yet, in this instance, it
appeared that even these were not now secure from invasion. The
privileges of a college are attacked; men are illegally dispossessed
of their property for adhering to their duty, to their oaths, and to
their religion."
•

measure king James lived

to repent, after repentance was
the charter of London was restored and other
measures of violence retracted, to avert the impending revolution,
the expelled president and fellows of Magdalen College were permitted to resume their rights.
It is evident that this was regarded
as an arbitrary interference with private property.
Yet private property was no otherwise attacked, than as a person was appointed to
administer and enjoy the revenues of a college, in a manner and by
persons not authorised by the constitution of the college.
majority
of the members of the corporation would not comply Avith the king's
wishes.
minority would.
The object was, therefore, to make
this minority a majority.
To this end the king's commissioners
were directed to interfere in the case, and they united with the two
complying fellouis, and expelled the rest; and thus effected a change
in the government of the college.
The language in which 3Ir.
Hume, and all other writers, speak of this abortive attempt of oppression, shows that colleges were esteemed to be, as they truly are
private corporations, and the property and privileges which belong
to them, private property and private privileges.
Court lawyers
were found to justify the king in dispensing with the laws; that is,
in assuming and exercising a legislative authority.
But no lawyer,
not even a court lawyer, in the reign of king James the second, as
far as appears, was found to say that even by this high authority, he
could infringe the franchises of the fellows of a college and take away
their livings.
Mr. Hume gives the reason; it is that sitch franchises
were regarded, in a most emphatic sense, as private property.*
If it could be made to appear, that the trustees and the president
and professors held their offices and franchises during the pleasure

Tliis

too late.

When

A

A

* Vide a

full

account of this case in state

tiials,

4 Edn. 4 Vol. page 262.
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of the legislature, and that the property holden beloiijjrd ii> the
state, then indeed tiie legislature liave done no more thim they hud
Hut this is not .so. The tharter is a ehartcrr of pn'iia right to do.
leges and iiiumdiUies; and these are holden by the trustees expressly
ai^ainst tiie state forever.

admitted, that the state, by its courts of law, can enforce the
of the donor, and eompel a faithful e.veeution of the trust. 'I'ho
They hold
plaintiifs claim no exemption from legal responsil)ility.
themselves at all times answerable to the law of the land, for their
conduct in the trust committed to them. I'hey ask ni\\\ to hold the
property of which they are owners, and the franchises, which behmg
to thern, until they shall be found l)y due course and process of law,
to have forfeited them.
It is

will

can make no ditference, whether the legislature exercise the
it has assumed, by removing the trustees and the president
and professors, directly and by name, or by ajiiiointing others to
The principle is the same, and in point <d' faet, the
expel them.
If the entire franchise cannrtt be taken
result has been the same.
away, neither can it be essentially impaired. If the trustees are
If they arc
legal owners of the property, they are sole owners.
No one will be found to say, that if
visitors, they are sole visitors.
the legislature may do what it has done, it may not do anything
and everything, which it may choose to do, relative to the property
of the corporation, and the privileges of its members and ofticers.
If the view which has been taken of this question l)e at all corThe
rect, this was an eleemosynary corporation; a private charity.
The trustees were visitors, and
property was private property.
their right to hold the charter, administer the funds, and visit and
govern the college was a franchise and privilcoe, solemnly granted
The use being public, in no way diminishes their legal
to them.
There is no
estate in the property, or their title to the franchise.
principle, nor any case, which declares that a gill to such a corpoIt

power

is a
take

ration,

gift to

They

away

The acts in question violate property.
the public.
They deny
privileges, immunities, and franchises.

and they are retrospective
which respects they are against the constitution of New Hampshire.
The plaintids contend, in the second place, that the acts m questhe contion are repugnant to the 10th section of the 1st article of
section
that
of
words
material
The
States.
United
the
stitution of
or
are; " no state shall pass any bill of attainder, ex post facto law,

to the trustees the protection of tlie law;
in their operation.

In

all

law impairing the obligation of contracts."
The object of these most important provisions in the national
It
constitution has often been discussed, both here and elsewhere.
by one of the distmis exhibited with great clearness and tbrce
guished persons who framed that instrument. " Bills of attamder,
contracts,
ex post facto laws, and laws impairing the obligation of
to
contrary to the first principles of the social compact, and
are

The two tormer, are expressly
every principle of sound legislation.
constiprohibited by the declarations prefixed to some of the state
and scope ol
tutions, and all of them are prohibited by the spirit
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Our own experience has ta"~ht us,
these fundamental charters.
nevertheless, that additional fences against these dangers, ought
Very properly, therefore, have the convention
not to be omitted.
added this constitutional bulwark in favor of personal security, and
private rights; and I am much deceived, if they have not, in .«6 doing, as faithfully consulted the genuine sentiments, as the undoubtThe sober people of America,
ed interests of their constituents.
are weary of the fluctuating policy which has directed th^ public
They have seen with regret, and with indignation, that
councils.
sudden changes, and legislative interferences in cases aflecting personal rights, become jobs in the hands of enterprising and influential
speculators; and snares to the more industrious and less informed
They have seen, too, that one legislative
part of the community.
interference is but the link of a long chain of repetitions; every
subsequent interference being naturally produced by the effects of
the preceding."*
It has already been decided in this court, that a grant is a contract,
within the meaning of this provision; and that a grant by a state, is
In Fletcher
also a contract, as much as the grant of an individual.
vs. Peck| this court says, " a contract is a compact between two or
more parties, and is either executory or executed. An executory
contract is one in which a party binds himself to do, or not to do, a
particular thing; such was the law under which the conveyance was
made by the government.
contract executed is one in which the
object of contract is performed; and this, says Blackstone differs in
nothing from a grant.
The contract between Georgia and the purchasers was executed by the grant.
A contract executed, as well
as one which is executory, contains obligations binding on the parties.
A grant, in its own nature, amounts to an extinguishment of
the right of the grantor, and implies a contract not to reassert that
If under a fair construction of the constitution, grants are
right.
comprehended under the term contracts, is a grant from the state
excluded from the operation of the provision? Is the clause to be
considered as inhibiting the state from impairing the obligation of
contracts between two individuals, but as excluding from that inhibition contracts made with itself.?
The words themselves contain no
such distinction. They are general, and are applicable to contracts
of every description.
If contracts made with the state are to be
exempted from their operation, the exception must arise from the
character of the contracting party, not from the words which are
employed.
Whatever respect might have been felt for the state
sovereignties, it is not to be disguised, that the framers of the constitution viewed, with some apprehension, the violent acts which might
grow out of the feelings of the moment; and that the people of the
United States in adopting that instrument, have manifested a determination to shield themselves, and their property, from the effects of
those sudden and strong passions to which men are exposed. The restrictions on the legislative power of the states, are obviously founded
in this sentiment; and the constitution of the United States contains
what may be deemed a bill of rights, for the people of each state."

A
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has also been
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Terrett vs. Taylor, before cited, is of all others nidst pertinent to
the present arpunieiit.
Indeed the jiidfrnu-nt of the court in that
case seeins to leave little to be argued or decided in this.
" A private corporation," say the court, ''created by the legislature, may
lose its franchises by a misitsrr or a iiouiisfr of th<'in; and they may
be resumed by the govcrntnent under a judicial judjrtncnl upon a fjito
loarranlo to ascertain and enlbrcc the forfeiture.
'I'his is the common law of the land, and is a tacit condition annexed to the creation of every such corporation.
Upon a change of government,
too, it may be admitted that such exclusive privileges attached to a
private corporation as are inconsistent with the new government,
may be abolished. In respect, also, to pnhl'ic corporations which
exist only for public purposes, such as counties, towns, cities, Stc.
the legislature may, under proper limitations, have a right to change,
modify, enlarge or restrain tiiem, securing, however, the property
for the uses of those for whom and at whose expenst; it was originally purchased.
But that the legislature can re|)eal statutes creating private corporations, or conlirming to them pr()p<Mtv already acquired under the faith of previous laws, and by such repeal can vest
the property of such corporations exclusively in the state, or dispose
of the same to such purposes as they please, without the consent
or default of the corporators, we arc not prepared to admit; and we
think ourselves standing upon the principles of natural justice, upon
the fundamental laws of every free government, upon the spirit and
letter of the constitution of the United States, and upon the decisions of most respectable judicial tribunals, in resisting such a
doctrine."
This court, then, docs not admit the doctrine, that a legislature
can repeal statutes creating private corporations. If it cannot repeal them altogether, of course it cannot repeal any part of them,
or impair them, or essentially alter them without the consent of
the corporator's.
If, therefore, it has been shown that this college
is to be regarded as a private- charity, this case is embraced within
A grant of coporate powers and
the very terms of that decision.
V\ hat proves all
privileges is as much a conlract as a grant of land.
charters of this sort to be contracts, is, that they must be accepted
If they are not accepted they are
to give them force and effect.
void.
And in the case of an existing corporation, if a new charter
In Rex vs.
is given it, it may even accept part and reject the rest.
vice chancellor of Cambridge,! lord JManstield says, " there is a
vast deal of difference between a new charter granted to a new corporation (who must take it as it is given;) and a new charter given
to a corporation already in being, and acting either under a former
The latter, a corporation
charter, or under prescriptive usage.
already existing, are not obliged to accept the new charter in tato,
and to receive either all or none of it: they may act parti if under it,
and partly under their old charter or prescription. The valiilily o(
In
these new charters must turn upon the acceptance of them."
the same case ]Mr. Justice Wilmot says, " It is the conenrrence and
*

New
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acceptance of the university that gives the force to the charter of the
crown." In the King vs. Passinore,* lord Kenyon observes: " some
things are clear; when a corporation exists capable of discharging
its functions, the crown cannot obtrude another charter upon them;
they may either accept or reject it.""!"
In all cases relative to charters, the acceptance of them is uniformly alleged in the pleadings.
This shows the general understanding
of the law, that they are grants, or contracts; and that parties are
necessary to give them force and validity. In King vs. Dr. Askew,J
it is said; " The crown cannot oblige a man to be a coporator, without his consent: he shall not be subject to the inconveniences of it,
without accepting it and assenting to it."
These terms, " acceptance''''
and " assent,^^ are the very language of contract. In Ellis vs. Marshall§ it was expressly adjudged that the naming of the defendant

among others, in an act of incorporation, did not of itself make him
a corporator; and that his assent was necessary to that end.
The
court speak of the act of incorporation as a grant, and observe;
" that a man may refuse a grant, whether from the government or
an individual, seems to be a principle too clear, to require the support of authorities."
But Justice Buller, in King vs. Passmore,
furnishes, if possible, a still more direct and explicit authority.
Speaking of a corporation for government, he says: " I do not know
how to reason on this point better than in the manner urged by one
of the relator's counsel; who considered the grant of incorporation
to be a compact between the crown and a certain number of the
subjects, the latter of whom undertake, in consideration of the
privileges which are bestowed, to exert themselves for the good

government of the place." This language applies, with peculiar
propriety and force to the case before the court.
It was in consequence of the " privileges bestowed," that Dr. Wheelock and his
associates undertook to exert themselves for the instruction and
education of youth in this college; and it was on the same consideration that the founder endowed it with his property.
And because charters of incorporation are of the nature of contracts, they cannot be altered or varied but by consent of the original parties.
If a charter be granted by the king, it may be altered
by a new charter granted by the king, and accepted by the corporators.
But if the tirst charter be granted by parliament, the consent

of parliament must be obtained to any alteration.
In King vs. Miller,
lord Kenyon says; " Where a corporation takes its rise from
the king's charter, the king by granting, and the corporation by accepting another charter, may alter it, because it is done with the
consent of all the parties who are competent to consent to the
|1

alteration. "IT

There

are, in this case, all the essential constituent parts of a

There is something to be contracted about, there are
and there are plain terms in which the agreement of the
parties, on the subject of the contract, is expressed.
There are
mutual considerations and inducements. The charter recites, that
the founder, on his part, has agreed to establish his seminary, in

contract.
parties,

*3
II
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New Hampshire,

and toenlarjTe

ii,I)oy,„ul its ori<riiial

tli'sij,'M,

anioiifr

other things, for the b(Miolit of that province: and thcr.Mipon u churter is given to him, and iiis assncintcs (h'signatcd by hinisL-lf, promising and assuring to tlicni under thr plighted faith of the state, the
right of governing the colk-go, and achninistering its conci-rns in the
manner provided in tlie ciiartcr. Tliere is a eomplete and [)crftM;t
grant to them of all the power of superintendence, visitation, and
government. Is not this a contract? If lands or nu>ney had hecn
granted to him and his associates, for the same purjxises, such grant
could not be rescinded. And is there any dilR-rcnce in legal conteinplation, between a grant 15J' corporate franchises, and a grant «.f
tangible property?
No such ditlcrence is recognised in any decided
case, nor does it exist in the common ap|)rehensiun of mankind.
It is therefore contended, that this case falls witiiin the true meaning
of this provision of the constitution, as expounded in the deci.suMis
of this court; tjiat the charter of 17G9, is a corUract, a stipulation or
agreement; mutual in its considerations, express and formal in its
terms, and of a mo.st binding and solenm nature.
That the acts in
question impair this contract, has already been sufliciently shown.
They repeal and abrogate its most essential parts.
single observation may not be improper on the opinion of the
court of New Hampshire, which has l)een publishiMJ.
The learned
judges, who delivered that opinion; liave viewed tliis (piestion in a
very different light, from that in which the plaintiffs have endeavoured to exhibit it.
After some general remarks, they assume that this
college is a public corporation; and on this basis tlieir judgment
rests.
Whether all colleges are not regarded as private, and eleemosynary corporations, by all law writers, and all judicial decisions;
whether this college was not founded by Dr. ^Vheelock; whether the
charter was not granted at his rerpiest, the better to execute a trust,
which he had already created; whether he and his associates did not
become visitors, by the charter; and whether Dartmouth College
be not, therefore, in the strictest sense, a private charity, are questions which the learned judges do not appear to have discussed.
It is admitted in that opinion, that if it be a private corporation,
The
its rights stand on the same ground as those of an individual.
great question, therefore, to be decided, is, to which class of corpoAnd the plaintilfs have
rations do colleges thus founded belong?
endeavoured to satisfy the court, that according to the well settled
principles, and uniform decisions of law, they are private eleemo.synary corporations.
JNIuch has heretofore been said on the necessity of admitting such

A

Many
a power in the legislature as has been assumed in this ca^e.
cases of possible evil have been imagined, which might otherwise be
Abuses, it is contended, might arise in the manwithout remedy.
ageinent of such institutions, which the ordinary courts of law would
But this is only another instance of that
be unable to correct.
habit of supposing extreme cases, and then of reasoning from th«'m,
which is the constant refuge of those who are obliged to defend a
It would be sulFicause, which, upon its merits, is indefensible.
cient to say, in answer, that it is not pretended, that there was here
But a still more satisfactory answer, is,
any such case of necessity.
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danger is groundless, and therefore the
Experience has not taught us that there is

that the apprehension of

whole argument

fails.

dano-er of great evils or of great inconvenience from this source.
Hitherto, neither in our own country nor elsewhere, have such
The judicial establishments of the
cases of necessity occurred.
state are presumed to be competent to prevent abuses and violations
If they be
of trust, in cases of this kind, as well as in all others.
not, they are imperfect, and their amendment would be a most proper
Under the government and protecsubject for legislative wisdom.
tion of the general laws of the land, these institutions have always
been found safe, as well as useful. They go on, with the progress
of society, accommodating themselves easily, without sudden change
or violence, to the aUcrations which take place in its condition; and
The English
in the- knowledge, the habits, and pursuits of men.
Their religion was reformed
colleges were founded in Catholic ages.
with the general reformation of the nation; and they are suited perfectly well to the purpose of educating the protestant youth of modDartmouth college was established under a charter
ern times.
granted by the provincial government; but a better constitution for
a college, or one more adapted to the condition of things under
the present government, in all material respects, could not now be
Nothing in it was found to need alteration at the revolution.
framed.
The wise men of that day saw in it one of the best hopes of future
times, and commended it, as it was, with parental care, to the procharter
tection and guardianship of the government of the state.
of more liberal sentiments, of wiser provisions, drawn with more
care, or in a better spirit, could not be expected at any time or from
any source. The college needed no change in its organization or

A

government. That which it did need was the kindness, the patronage, the bounty of the legislature; not a mock elevation to the character of a university, without the solid benefit of a shilling's donation
to sustain the character; not the swelling and empty authority
This unsubstantial
of establishing instilutes and other colleges.
pageantry would seem to have been in derision of the scanty endowment and limited means of an unobtrusive but useful and growLeast of all was there a necessity, or pretence of
ing seminary.
necessity, to infringe its legal rights, violate its franchises and privileges, and pour upon it these overwhelming streams of litigation.
"But this argument from necessihj, would equally apply in all other
If it be well founded, it would prove, that whenever any incases.
convenience or evil should be experienced from the restrictions imposed on the legislature by the constitution, these restrictions ought
It is enough to say, that the people have thought
to be disregarded.
They have, most wisely, chosen to take the risk, of ocotherwise.
casional inconvenience from the want of power, in order that there
might be a settled limit to its exercise, and a permanent security
They have imposed prohibitions and restraints;
against its abuse.
and they have not rendered these altogether vain and nugatory by
conferring the power of dispensation. If inconvenience should arise,
which the legislature cannot remedy under the power conferred upon
That which it canit, it is not answerable for such inconvenience.
No
not do, within the limits prescribed to it, it cannot do at all.

—

—
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legislature in this country is able, und may the tinjc never
corno
when it shall l)e able, to ajjidy to itself the ineniorabh' cxpr«'Msi..n
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DE PLE.MTUDINE POTESTATIS."

The case before the court is not of ordinary importunrr, nor of
every day occurrence.
It adccls m.t this college only, but every
college, and all the literary institutions of the country.
They ha\c
flourished, hitiierto, and have become in a high degree res|H'ctabb'
and useful to the community. They have all a common prineipli' of
existence, the inviolability of their charters.
It will be a dangerous, a most dangerous e.xperinK-nt, to hold these institulions sul)jeet
to the rise and iiill of |)0|>ular parties, ami the lluctuali<.ns of pnhtical opinions.
If the franchise may be at any time taken away, or
impaired, the property also may be taken away, or its use perverted.
Benelactors will have no certainty of eliectiiig the object of their
bounty; and learned men will be deterred from devotin<' themselvj-.s
to the service of such institutions, fron) the precarious titb- ot" their
offices.
Colleges and halls will be deserted by all better spirits, and
become a theatre for the contention of politics. Party and faction
will be cherished in the places consecrated to piety and learniu"'.
These consequences are neither remote nor possible only. They
are certain and inmiediate.
When the court in JVortli Carolina declared the law of the state
which repealed a grant to its university, unconstitutional and void
the legislature had tlie candor and the wisdom to rej)eal the law.
This example, so honorable to the state which exhibited it, is most
lit to be Ibllowed on this occasion.
And there is good reason to
hope, that a state, which has hitherto been so much distinguished
for temperate councils, cautious legislation, and regard to law, will
not fail to adopt a course, which will accord with her highest and
best interest, and in no small degree elevate her reputation.
It was for many and obvious reasons most anxiously desired, that
the question of the power of the legislature over this charter should
have been finally decided in the state court. An earnest hope was
entertained that the judges of that court might have viewed the case
in the light favorable to the rights of the trustees.
That hope has
failed.
It is here, that those rights are now to be maintained, or
Omnia alia jurfiii^ia bononttn, snhsidia,
they are prostrated forever.
Qiuin eiiini uliuin apptllcm? qutin
consilia, auxilia^ jura cecidevunt.
jVisi hoc loco, nisi upud vos, nisi per ros,
obtesterl quern implorcm?
judices, salutem iioslrani, quae spe exigua txtremaque ptndcty Unuerimus
nihil est prceterea

quo confugerc possimus.
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ARGUMENT
IN

A

THE IMPEACHMENT OF JAMES PRESCOTT, BEFORE THE SENATE
OF MASSACHUSETTS.— 1821.
Petition having been presented to the

House of Representatives of the Commonvvealtli

of Massachusetts, praying an inquiry into tlie official conduct of James Prcscott, Esquire,
Judge of Probate of Wills, &c. for the County of Middlesex, and charging him with misconduct and maladministration in office ; and having been referred to a committee, who reported a statement of facts, together with resolutions, setting forth that the said Prescott
oucrht to be impeached therefor, at the bar of the Senate of the Common weaith^-on the

2d day of February, 1821, an order wtis passed accordingly, and the Senate demanded to
take measures for his impeachment and appearance to answer thereto. A committee w'as
thereupon appointed to prepare and report articles of impeachment. And John Glen King,
Levi Lincoln, William Baylies, Warren Button, Samuel P. P. Fay, Lemuel Shaw aixl
Sherman Leland, Esquires, were appointed Blanagers. Fifteen Articles of Impeachment

were exhibited and read.

The

Articles substantially charged

him

vvitli

holding Probate Courts for transacting busi-

ness at other times than those authorised by law, demanding and taking illegal fees, and
actino- as counsel

and receiving

fees as

such in cases pending, in his

own

Coui-t, before

him,

as Judge.

After receiving the Respondent's answer to the Articles of Impeachment, and hearing

Shaw and Button argued
Mr. Hoar then opened the argument, on the part of
the Respondent, Mr. Blake followed, and was succeeded by Mr. Webstei-, who spoke as

the evidence in support of and against the same; Messrs. Leland,
the case in behalf of the Managers.

follows

:

—

Mr. President, I agree with the Hon. Managers, in the imporThey have, I
tance which they have attributed to this proceeding.
think, not at all overrated that importance, nor ascribed to the occaPerhaps, however, I
sion, a solemnity which does not belong to it.
differ from them, in regard to the causes which give interest and importance to this trial, and to the parties likely to be most lastingly
and deeply aflected by its progress and result. The Respondent has
as deep a stake, no doubt, in this trial, as he can well have in anything
which does not atfect life. Regard for reputation, love of honorable
character, affection lor those who must suffer with him, if he suffers,
and who will feel your sentence of conviction, if you should pronounce one, fall on their own heads, as it falls on his, cannot but
excite, in his breast, an anxiety, which nothing could well increase,
and nothing but a consciousness of upright intention could enable
him to endure. Yet, sir, a few years will carry him far beyond the
reach of the consequences of this trial. Those same years will
bear away, also, in their rapid flight, those who prosecute and those
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Mho judge him. But the community remains. The Commouwtuhli,
we trust, will be perpetual. She is yet in iier youth, as a free and
independent State, and, by analogy to the lit*- of individuals, niav be
said to be in that period of her existenee, when prin<iple.-» of ai;ti..n
are ado])ted, and eharaeter is tornied.
The lion. Ivespondent will
not be the principal sull'erer, if he should here fall a victim to charges
of undefined and undelinable ollenees, to loose notions of e«uistitutional law, or novel rules of evidence.
By the necessary retribution
of things, the evil of such a course would fall most heavily on the
State which should pursue it, by shaking its character for justice,
and impairing its principles of constitutional liberty. This, tiir, is
the first interesting and importa:it impeachment which lum ari.seu
under the constitution of the Commonwealth. The decisitju now to
be made cannot but afiect sul)sequent cases.
Coveriunents necessarily are more or less regardful of precedents, on interesting |)ublic
trials, and as, on the present occasion, all who act any part here
have naturally considered what has been done, an«l what rubs and
principles have governed, in similar cases, in other comnmnities, so
tliose who shall come after us will look back to this trial.
And I
most devoutly hope they may be able to regard it, as a sale and useful example, fit to instruct and guide them in their own duty; an example full of wisdom, and of moderation; an example of cautious
and temperate justice; an example of law and princi]»le successfully
opposed to temporary excitement; an example, indicating in all those
who bear a leading ])art in the proceedings, a spirit, fitted lor a judicial trial, and proper for men who act with an enlightened and
firm regard to the permanent interests of public constitutional liberty.
To preserve the Respondent in the ofiice which he fills, may
be an object of little interest to the public; and to deprive him of
But on what j)rinciples, he is either
that ofiice may be of as little.
to be preserved or deprived, is an inquiry, in the highest degree important, and in which the public has a deep and lasting interest.
The provision, which the constitutions of this and other states
have made for trying impeachments before the Senate, is obviously
It was peradopted from an analogy to the English constitution.
ceived, however, and could hardly fail to be perceived, that the resemblance was not strong, between the tribunals, clothed with tho
power of trying impeachments^ in this country, and the English
House of Lords. This last is not only a branch of the legislature,
It has jurisdicti m to revise the judgbut a standing judicature.
ments of all other courts. It is accustomed to the daily exercise of
judicial power, and has acquired the habit and character which such
There is a presumption, therefore, that it will try
exercise confers.
impeachments, as it tries other causes, and that the common rules
of evidence, and the forms of proceedings, so essential to the rights
of the accused, which prevail in other cases, will prevail also in
cases of impeachment. In the construction of our American governments, it is obvious, that although the power of judging on impeachments could probably be nowhere so well deposited, as with the
senate, yet it could not but be foreseen, that this high act of judica-

—

—

was to be trusted to the hands of tliose who did not ordinarily
perform judicial functions; but who occasionally only, and on such

ture
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occasions, moreover, as wore generally likely to be attended with
some excitement, took upon themselves the duty of judges. It
must, nevertheless, be confessed, that few evils have been, as yet,
In all the states, in the agfound to result from this arrangement.
gregate, although there have been several impeachments, there have
been fewer convictions, and fewer still, in which there is just reason
From the experience of the
to suppose injustice has taken place.
past, I trust we form favorable anticipations of the future, and that
the judgment which this court shall now pronounce, and the rules
and principles which shall guide that judgment, will be such as shall
secure to the community a rigorous and unrelenting censorship over
maladministration in office, and to individuals entire protection
against prejudice, excitement, and injustice.
The Respondent is impeached for various instances of alleged misconduct, in his office, as Judge of Probate, for the county of MidIn order that we may understand the duties which he is
dlesex,
charged with violating, it is necessary to inquire into the origin and
nature of these duties, and to examine the legal history of the Com-

monwealth, in regard to the officers, who from time to time have
It is now two centuries since
executed and perlbrmed these duties.
They brought w^ith them,
our ancestors established a colony here.
of course, the general notions with regard to property, the administration of justice, and the peculiar powers and duties of different
tribunals, which they had formed in the country which they left; and
these notions, and general ideas, they adopted in practice, with such
In England,
modifications as circumstances rendered necessary.
they had been accustomed to see the jurisdiction over wills and administrations exercised in the spiritual courts, by the bishops or their
Here, there were no such courts. Still it w^as a necesordinaries.
sary jurisdiction, to be exercised by some tribunal, and in the early
history of the colony, it was exercised by the same magistrates, or
some of them, on whom the other portions of judicial power were
Wills were proved, and administrations granted, by the
conferred.
county magistrates, essentially in the same manner as in England
by the bishops, or their delegates. It seems that any two magistrates, with the clerk of the county court, might prove a will, and
c?iuse it to be recorded in the county court; and might grant admin(Ancient Chcniers, 204.)
istrations, in like manner.
At length, by the act of 1685, [An. Ch. 205) it was expressly declared, that the county court, in cases of probate of wills, and the
granting of administrations, should have the same power and authority as ike ordhmrxj in England.
By the provincial charter of 1692, all power and jurisdiction, in
the probate of wills and granting administration, was conferred on
The governor then became supreme orthe governor and council.
dinary, and by the provision of the statutes they were to exercise
the same power and authority as were exercised by the ordinary in
England.
At this time, no statute had regulated fees in the probate office;
and yet it is not probable that business was done there, at that time,
We must look therewithout fees, any more than at later periods.
fore

for

some other

authority, than

a statute permission, for the

lU
establishment and re;:^uhition of f«"€rt, in this olhco.
And as thr
governor and council possessed tlie general jx.wi-r of the courts in
England, it is matt-rial to iiKjuir*- into the authority an«l |tra(;ti»-c of
those courts in this particular.
There can be no ilouiit, tiiat in the
English courts, fees, in cases of probate and u<ltninislrati<.n, wero,
from early times, in most cases re<iulated by enstom, and tin- authority and direction of the courts tln-mselves, without statut«- pr«»visions.
A table of fees, established in l.j;n, in tlu; time of archbishop Whilgift, may be seen in Burn's KcrUsiusliial Law, vol. '2. p. 'JCtJ.
This tal)le sets forth a long list of charges and fees of oOire accruing in the administration of estates, such as for " administration," which probal)ly means decreeing administration, "c(.mmission," which is tiie letter of administration," intc-rlocutory decree,"
"examination of account," "respite of inventory," "caveat,"
"citation," "quietus," kc. kc. kc.
At this time there was no
statute which established the fees of ofiice, in cases of administration, except one single provision in the St. '21, Hen. VllI, cap. 5,
which enacted, that for granting administration on goods under forty
pounds, the judge should receive no more than two shillings and
sixpence.
It appears from the preamble of that statute, that no previous law was existing, on the subject, and the grievance recited,
is, that the bishops and their ordinaries demanded and received
greater fees, for the probation of testaments, and other things thereunto belonging, than had been aforetime usual and accustomed.
The preamble recites also, that an act of Ileiny A', iuul ordained,
that no ordinary should take, tor the probation of testaments, or
other things to the same belonging, any more tlian was accustomed
and used in the time of king Edward the third, itli'uli act did

endure btd lo the next parlidmeiil, bij reason that l/ic said ordinurits did
then promise lo reform and amend lluir exactions: but inasmuch as the
evil was still continued and aggravated, the act proceeded to limit
and fix fees of ofHce, for the probate of wills, and for other services
respecting testate estates, and contains tln^ single provision above
mentioned, and no more, respecting administrations on intestate
estates.
It is entirely clear and certain, that the tees of bishops and their
ordinaries did not oriii^inate in the grunt or provision of any act of
Such acts were passed only to restrain and limit the
parliament.
amount, and to prevent exaction and extortion. The right to demand
and receive fees rested on the general principle of a right to compensation for services rendered; and in the ai)sencc of statute limitations, the amount was ascertained by the practice and usage of the

Hence it happened, in Engcourts, being reasonable and i)roper.
land, that different fees were paid, and probably .still are, in the different dioceses, according to the usage of dillercnt courts, and the
" In
time when their tables of fees were respectively established.
the several dioceses there are tables of fees, different, as itseemeth,
wherein the several charges, in proportion to the difference of times
This is precisely
(2. Burn, 2G9.)
in they have been established."
what has happened, and what, whether allowed to prove it (»r not,
every member of this court knows, now actually exists, in relation
to the different counties o{

thisCommonwealth.
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It is most material to the Respondent's case to understand clearly,
on what ground it is, that, as Judge of Probate, he had a right to
There is a differreceive fees for services performed in his office.
ence of opinion, in matter of law, in this respect, between the Managers and ourselves, wide enough, in my judgment, to extend over
If the House of Representatives be right, in the
the whole case.
leo-al doctrine which their Managers have advanced here, I agree at
once the case is against the Respondent, unless, indeed, an indulgence may be allowed to his infirmity, in not understanding the law,
I will proceed to state the question, now at
as it is now asserted.
issue between the Managers and us, as clearly as I may be able.
The Managers contend that all fees of office, in such offices as the
Respondent's, arise only from the express grant of the legislature;
and that none can be claimed, where such grant is not shown. We,
on the other hand, humbly submit, that the right, in such offices, to
receive fees, is the general right to receive reasonable compensation
for services rendered, and labor performed; and is no otherwise affected by statute, than as the amount of fees, is, or may be, limited
by statute.
It is certain, that judges of probate, in this state, are required
to perform many acts, (such, for instance, as granting guardianship
to persons non compotes mentis) for which no fees are specifically
One of the learned Managers has exestablished by the statute.
pressly advanced the proposition, that for such services the judge is
He contends, that the law
entitled to receive no fees whatever.
presumes him to be adequately paid, on a sort of average, for all services by him performed, by the fees specially provided for some. On
the contrary, we, very humbly, insist, that in all such cases the judge
has a right to receive a just and reasonable fee of office for the service performed; the amount to be settled, on proper principles, and,
as well as in any way, by analogy to similar services, for which the
amount of fees is fixed by statute. The statute, for example, esIt estabtablishes the fees for a grant of guardianship over minors.
The
lishes none, for guardianship over persons non compotes mentis.
precise difference between the learned Managers and us, is, that they
contend, that, in the last case, the judge is entitled to receive no fee
at all; while we think, that he has a right to receive, in such case,

a reasonable fee; and that what is resonable may fairly be determined by reference to what the law allows him in the case of guardian-

ship over minors.

•

behalf of my client, that we have here a plain, inThis is a
telligible question of law, to be discussed and decided.
question, in which neither prerogative nor discretion has aught to do.
It is not to be decided, by reasons of state, or those political considerations, v/hich we have heard so often, but so indefinitely, and, in
my judgment, so alarmingly, referred to, and relied on, in the openIt may
ing speeches of more than one of the learned Managers.
possibly happen, sir, to the learned Managers, to share the fortunes
While they keep themselves in the
of the gods in Homer's battles.
high atmosphere of prerogative, and political discretion, and assail
the Respondent from the clouds, the advantage, in the controversy,
mav remain entirely with them. ^Yhen they descend, however, to
I rejoice, sir, in

—
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of mortal coniijat, and consent to rontond with mortal
comimis ense
it is |ii<)l)al)lo they may somctiinrM jrct,
««
well as give, a wound.
On the |)ics('nt (jucstioii, \vv riirct the hiirned Managers on equal terms, and fair ground, and we arc williiiff
that our client's late should ahide the result.
The !Mana<;«TS havt!
advanced a plain and intelligible proposition, as being the law of the
If they make it out, they show a good case against tin- Reland.
spondent; if they fail so to do, then their case, so far as it rests on
this proposition, fails also.
Let, then, the proposition he examined.
The proposition is, as before .slated, that for services, which the
law requires judges of probate to perform, but for whi<h tin-re is no
particular fee established or provided by statute, ihi-y can receive
no fee whatever.
In the first place, let it be remarked, th;it, of tin- various duties
and services, required of judges of probate, some grow out of the
very nature of their oilice, and are incidental to it, or arise by common law; others were imposed by statutes passed l)elore the establishment of any fee bill whatever, and others, again, by statutes
passed since.
The statute, commonly called the fee bill, was j)assed
for the regulation of fees in other courts, and other ofiices, as well
as of the judges and registers of probate.
It imposes no dutv whatIt treats only of existing duties, and of those
ever on any officer.
no farther than to limit fees. It declares, that, " The fees of the
several persons hereafter mentioned, for the services i-espectirehj annexed to their names, shall be as follows," &c.
The statute then
proceeds to enumerate, among other things, certain services of the
judges of probate; but it is acknowledged that it does not enumerate
or set forth all the services, which the law calls on him to perform.
It fixes
In our opinion, sir, this is simply a rcstraiuins; statute.
the amount of fees, in the cases mentioned, leaving everything else
as it stood before.
I have already stated, that, in England, lees, in
the ecclesiastical courts, for probate of wills, and granting administrations, were of earlier date than any statute respecting them, and
their amount ascertained, by usage, and the authority of the cf)urts
" The rule is," says Dr. Burn, " the known and esthemselves.
(4. Burn''s
tablished custom of every place, being reasonable."
Eceles. Law, 2G7.)
And if the reasonableness of the fee be disputed, it may be tried
by jury, whether the fee be reasonable. (1. Sallield, 333.) If this
be so, then clearly there exists a right to some fee, independent of a
particular statute; for if there be no right to any fee at alt, why refer
liut the law is
to a jury to decide nVirt/ fee would be reasonable?
" Fees are certain perquisites alstill more express on this point.
lowed to officers in the administration of justice, as a recompense for
their labor and trouble; ascertained, either by acts of parliament, or
by ancient nsage, which gives them an equal sanction with an act of
parliament." All such fees as have been allowed by courts of justice to their officers, as a recompense for their labor and attendance,
are established iecs; and the parties crtH»o/ be deprii-ed of them withFree. Chan. ool.
{Coke, Lit. 368.
out an act of parliament."

an equal

weapons

field

—

—
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may

add, that fees are recoverable, in an action of assumpsit, as
The doctrine contended for on the
other side is contradicted, in so many words, by a well settled rule;
viz. that if an office be erected for the public good, though no fee is
annexed to it, it is a good office; and the party, for the labor and
I

for

work and labor performed.

pains which he takes in executing it, may maintain a. quantum meruit,
{Moore, 808.
not as a. fee yet as a compensation, for his trouble.
Hard. 355. Salk. .333.)
Jac. " Fees." (A. E.)
The universal practice, sir, has corresponded with these rules of
Almost every officer in the Commonwealth, whose compensalaw.
tion consists in fees of office, renders services not enumerated in the
fee bill, and is paid for those services; and this, through no indulgence, or abuse, but with great propriety and justice. Allow me to
mention one instance, which may be taken as a sample for many.
Some thousands of dollars are paid, every year, to the clerks of the
several Courts of Common Pleas, in this State, for certified copies of
The fee bill neither
papers and records remaining in their offices.
authorises the taking of any such fee, nor limits its amount, nor
mentions it, in any way. There are other instances, equally clear
and strong, and they show us that all the courts of justice, and all
the officers concerned in its administration, have understood the law,
as the Respondent has understood it; and that the iwtion of the
learned Managers derives as little support from practice, as it does
from reason or authority. The learned Managers have produced
no one opinion of any writer, no decision of any court, and, as I
think, no shadow of reason, to sustain themselves in the extraordinary ground which they have taken; ground, I admit, essential to be
maintained by them, but which the Respondent could devoutly wish
they had taken somewhat more of pains to examine and explore beI subfore, on the strength of it, they had brought him to this bar.
mit it, sir, to the judgment of this court, and to the judgment of
every judge and every lawyer in the land, whether the law be not,
that officers, paid by fees, have a right to such fees, for services rendered, on the general principle of compensation for work and labor
performed; the amount to be ascertained by the statute, in cases in
which the statute has made a regulation; and, in other cases, by analogy to the services, which are especially provided for, and by a conWith all my
sideration of what is just and reasonable in the case.
respect, sir, for the learned Managers, it would be mere affectation,
if I were to express myself with any diffidence on this part of the
case, or should leave the topic with the avowal of any other feeling
than surprise, that a judge of the land should be impeached and prosecuted upon the foundation of such opinions as have in this particuif

been advanced.
Before I proceed further, sir, I wish to take notice of a point,
perhaps not entirely essential to the case. The Respondent, in his
answer, has stated, that the jurisdiction of judges of probate consists of two parts, commonly called the amicable or voluntary and
One of the learned Managers has
the contentious jurisdiction.
said, that this distinction can by no means be allowed, and has proceeded to state, if I rightly understood him, that the voluntarij juris-

lar

Ii5
diction of the English ecclesiastical courts has not, in any part of it,
devolved on, and been granted to, the .jnd<rcs of probate here. As
it is not perhaps material for the
present discussion, to usircrtain
precisely what is the true distinction between the volnnlanj and the
amlcnliuiis jurisdiction of the ecclesiastical courts, as unch-rstood in

England,

content myself with reading a single authority on
(vol. 1, p. 'J'.l'i) says;
" IWH/i/wri/ juri.sdiction is exercised in matters which reipiire no judicial proceeding, us
in granting probate of wills, letters of administration, se«|ue.stration
of vacant benelices, institution, and siu-h like; coiilcnlioits jurisdiction is, where there is an action or judicial process, and consisteih
in the hearing and determining of causes between partv and party."
It can be nt)W at once seen, sir, whether any part of the juris«liction exercised by judges of probate in this State, be volnnlanj,
within this deliuition of the distinction between voluntary ami con1 siiall

the subject.

Dr. Burn

—

tentious.

Alter these observations, sir, on tlie general nature and origin of
accruing in the probate olhccs, I shall proceed to a consideration of the charges contained in these articles.
And the lirst inquiry is, whether any misconduct or maladministration in oilice, is sutHciently charged, upon the Respondent, in any of
them.
To decide this question, it is necessary to iu(piire, what is
the law governing impeachments; and by what rule questions arising
in such proceedings are to be determined.
My learned (Colleague,
who has immediately preceded me, has gone very extensively into
1 have little to add, and shall not detain you
this part of the case.
by repetition. 1 take it, sir, that this is a cottrl; that tlie Respondent
is brouglit here to be /m'(/,"that you are his judges; and that the rule
If
of your decision is to be found in the constitution and the law.
this be not so, my time is misspent in speaking here, and yours also
Upon any topics of expediency, or policy; upon
in listening to me.
a question of what may be best, upon the whole; upon a great part
of those considerations, with w hich the leading INIanager opene/l his
If this be a courl, and the Recase, I have not one word to say.
spondent on his trial before it; if he be to be tried, and can only be
tried for some offence known to the conslitulion and the law; and if evidence against him can be produced only according to the ordinary
15ut
rules, then, indeed, counsel may possibly be of service to him.
if other considerations, such as have been plainly announced, are
to prevail, and that were known, counsel owe no duty to their client
which could compel them to a totally fruitless etibrt, for his defence.
I take it for granted, however, sir, that this court feels itself bound
by the constitution and the law; and I shall therefore proceed to
inquire whether these articles, or any of them, arc sustained by the
fees,

constitution and the law\
I take it to be clear, that an impeaclimrnt is a prosecution for the
tiohdion of exislino; laics; and tliat the otlence, in cases of impeachment, must be set forth substantially in the same manner as in inI say substantially, for there may be, in indictments,
dictments.

—

certain technical requisitions, which are not necessary to be regarded
The constitution has given this body the power
in impeachments.
of trying impeachments, without dctining what an impeacinnent is,
19
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and therefore necessarily introducing, with the term itself, its usual
and received definition, and the character and incidents which beAn impeachment, it is well known, is a judicial proceedlong to it.
ing.
It is a trial, and conviction in that trial is to be followed byHence, the authorities instruct us, that
forfeiture and punishment.
the rules of proceeding are substantially the same as prevail in other
criminal proceedings.
{2. Wooddeson,6ll. 4. Bl. Comm. 259. \.H
P. C. 150. 1. Chittifs Crimi7ial Law, 169.) There is, on this occasion, no manner of discretion in this court, any more than there is,
It is all a question of law and
in other cases, in a judge or a juror.
Nor is there, in regard to evidence, any more latitude,
evidence.
than on trials for murder, or any other crime, in the courts of law.
Rules of evidence are rules of law, and their observance on this
occasion can no more be dispensed with than any other rule of law.
Whatever may be imagined to the contrary, it will commonly be
found, that a disregard of the ordinary rules of evidence, is but the
Tribunals which do not regard those rules,
harbinger of injustice.
seldom regard any other; and those who think they may make free
with what the law has ordained respecting evidence, generally find
an apology for making free also with what it has ordained respecting
They who admit or reject evidence, according to no
other things.
other rule than their own good pleasure, generally decide everything

by the same rule.
This being, then, a judicial proceeding, the first requisite is, that
the Respondent's offence, shoidd be fully and plainly, siibstantialltj and
This is the express requisition of the
formally described to him.
Whatever is necessary to be proved, must be alleged;
constitution.
and it must be alleged with ordinary and reasonable certainty. I
have already said, that there may be necessary in indictments, certain technical niceties, which are not necessary in cases of impeachments.
There are, for example, certain things necessary to be
else

stated, in strictness, in indictments, which, nevertheless,
indictment
necessary to prove precisely as stated.

An

is

not

must

set

it

other things, for instance, the particular day when the
offence is alleged to have been committed; but it need not be proved
It has been holden,
to have been committed on that particular day.
in the case of an impeachment, that it is sufficient to state the commission of the offence to have been on or about a particular day.
Such was the decision, in Lord Winton's case; as may be seen in
In that case, the respondent, being
4th HatseWs Precedents, 297.
convicted, made a motion to arrest the judgment, on the ground
that " the impeachment was insufficient, for that the time of committing the high treason is not therein laid with sufficient certainty."
The principal facts charged in that case were laid to be committed
'^
October, or Ahvember last;"
071 or about the months of September,
and the taking of Preston, and the battle there, which are among
the acts of treason, were laid to be done '^ about the 9th, Wth, lUh,
forth,

among

12th, or I3th,

A

ofjyovember

last."

question was put to the judges, " whether in indictments for
treason or felony it be necessary to allege some certain day upon
which the fact is supposed to be committed; or, if it be only alleged
in an indictment that the crime was committed on or about a certain
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And llio judi^ps nnsworcd,
day, Avhether that would he suH'itient.'"
it is necessary that there he a certain day laid in the indictment,
and that to allelic that the fact was eoniinitt«;d on or ahout a certain
day wonld not he snilieient. Tiie jnd^r-s were next asked, wlietlier,
if a certaii» day he alh'ged, in an indictment, it he necessary, on the
trial, to prove the fact to he committed on llial daij; and they answerAnd thereupon the lords resolved, that
ed, that it is not necessary.
This
the impeachment was sufficiently certain in point of time.
case iurnishes a good illustration of the rule, which I think is reusonahle and well founded, that whatever is to he proved must he
stated, and that no more need he stated.
In the next place, the matter of the charge must be the jjreach of
some known and standing law; the violation of some positive duty.
If our constitutions of government have not secured this, they have
done very little indeed for the security of civil liherty. " There are
two points," said a distinguished statesman, " on which the wliide of
the liberty of every individual depends; one, the trial by jury; the
other, a maxim, arising out of the elements of justice itself, that no
man shall, under any pretence whatever, be tried upon anything hut
These two great points our constitutions have ena known law."
deavoured to establish; and the constitution of this Commonwealth
in particular, has provisions on this subject, as full and ample as can
be expressed in the language in which that constitution is written.
Allow me then, sir, on these rules and principles to inquire into
the legal suj}icienc]i of the charges contained in tlie first article.
And first, as to tlie illegality of the time or place of holding the
court, I beg to know what there is stated, in the articlej to show that

that

iUii^aUlij'^
JS'ot

one.

—

What

fact is alleged,

Illegality itself

is

drawn by the Managers, on

on which the Managers now rely?

not a fact, but an inference of law,
facts known or supposed by them, hut

moment made known
anvhodv else. We hear them now contending, that these courts
were illegal for the following reasons, which they say are true, eis
not stated in the charge, nor until the present

to

fads, viz:
1.

2.
3.

That the register was absent;
That the register had no notice to be present;
That parties had not notice to he present.

No one fact or
is stated in the article.
on as making a case against the defendant,
Was he not entitled to know, I beg to ask,
is stated in the charge.
what was to be proved against him ? If it was to be contended that
persons were absent from those courts who ought to have been presNow,

not one of these

circumstance,

now

relied

receive
or that parties had no notice, who were entitled to
might
notice, ought not the Respondent to be informed, that he
what
disprove,
to
prepared
be
and
evidence,
by
evidence
encounter
ent,

would he attempted to be proved.'
This charge, sir, I maintain is wholly and entirely insufficient.
If it were an indictment in the courts of law,
It is a mere nullity.
formality, or technical accuracy,
it would be quashed, not for want of
I venture to say there is
but for want of substance in the charge.
highest
to the lowest, in which
the
from
country,
the
in
not a court
judgment.
such a charge would be thought sufhcient to warrant a

148
The next charge in this article is for receiving illegal fees for
services performed.
I contend that this also is subHtunliallij defective,
in not setting out what sum in certain, the defendant has received
It is material to his defence that he should be inas illegal fees.
formed, more particularly than he here is, of the charge against him.
If it be merely stated that for divers services respecting one administrjition, he received a certain sum, and for divers others, respecting another, another certain sum, and that these sums were too large,
(which is the form of accusation adopted in this case,) he cannot
know for what service, or on what particular item, he is charged
with having received illegal fees.
The legal and the illegal are
mixed up together, and he is only told that in the aggregate he has
received too much.
In some of these cases, there is a number of
items, or particulars, in which fees are charged and received; but
in the articles these items or particulars are not stated, and he is left
to conjecture, out of ten, or it may be twenty, particular cases,
which one it^is, that the proof is expected to apply to.
colleague has referred to the cases, in which it has been adjudged, that in prosecutions against officers for the alleged taking

My

illegal fees, this general manner of statement is insufficient.
It
somewhat remarkable, that ancient acts of Parliament should have
been passed expressly for the purpose of protecting officers, exercising jurisdiction over wills and administration, against prosecutions
The st. 25, Ed.
in this form; which were justly deemed oppressive.

of
is

3, cap. 9, after reciting, " that the king's justices do take indictments
of ordinaries, and of their officers, of extortion, or oppressions, and

impeach them, without putting in certain, wherein, or whereof, or in
what manner they have done extortion;" proceeds to enact, " That
his justices shall not from henceforth impeach the ordinaries, nor
their officers, because of such indictments of general extortions or
oppressions, unless they say, and put in certain, in what thing, and
of what, and in what manner the said ordinaries or their officers
have done extortions or oppressions."
The charge in this case, ought to have stated the offensive act,
for which the fee was taken; and the amount of the fee received.
The Court could then see whether it were illegal. Whereas the
article, after reciting certain services performed by the Respondent,
some of which are mentioned in the fee bill, and others are not, alleges that for the business aforesaid the Respondent demanded and
Does this
received oilier and greater fees than are by law allowed.
mean, that he received excessive fees for every service, or was the
W as the excess taken on
whole excess charged on one service
those particular services, for which a specific fee is given by the
statute, or was it taken for those services not mentioned in the fee
bill at all?
But further; the article proceeds to state, that afterwards during and upon the settlement of said estate, the Respondent
did demand and receive divers sums, as fees of office, other and
greater than are by law allowed; wilhoul stating at all what services

—

.'

were rendered, for u-hich these fees were taken! It is simply a general
allegation, that the Respondent received from an administrator, in
the settlement of an estate, excessive fees; without stating, in any
manner whatever, what the excess was, or even what services were

1

w

beg leave to ask, sir, of the learned ]\r;viia{iiTs, w lutlicr
lawyers, express an opinion IxI'Mrc tliis Court, that tins
mode of accusation is suiru-icnf r Do tlu-y lind any priHf«hiit lur
it, or any principle to warrant it?
If they mean to say, that proceedings, in cases of impeachment, are not subject to rub-; that the
general principles applicable to other criminal proceedings do not
apjily; this is an intelligible, though it mav be an alarming course ol"
argument.
If, on the other hand, thev admit, that a prosecution by
impeachment is to be governed by the general rules applicable to
other criminal prosecutions; that the constitution is to control it; and
that it is a judicial proceeding; and, if they recur, as they have already
frequently done, to the law relative to indictments, for doctrines and
maxims applicable to this proceeding; I again ask them, and 1 hopo
in their reply they will not evade an answer, will they, as lawyers,
before a tribunal constituted as this, say, that in their opinion, this
mode of charging the Respondent is constitutional and le<fal ?
Standing in the situation thev do, and before such a Court, will they
say, that, in their opinion, the Respondent is not, constitutionally
and legally, entitled to require a more particular statement of his
supposed otfences? I think, sir, that candor and justice to the Respondent require, that the learned Managers should express, on this
occasion, such oj)inions on matters of law, as they would be willing,
I must thereas lawyers, here and elsewhere to avow and defend.
fore, even yet again, entreat them to say, in the course of their
reply, whether they maintain that this mode of allegation would be
sufficient in an indictment; and if not, whether they maintain, that
in an impeachment, it is less necessary that the defendant be informed of the fads intended to be proved against him, than it is in
an indictment. The learned Managers may possibly answer me, that
it is their business only to argue these questions, and the business
I cannot think, however, that they
of the Court to decide them.
Under the circumstances in
will be satisfied with such a reply.
which he is placed, the Respondent thinks that the very respectable
gentlemen who prosecute him, in behalf of the House of RepresenIt is far from his wish,
tatives, owe a sort of duty, even to him.
pprformed.

I

tliey will, as

however, to interfere with their own sense of their own duty. They
must judge for themselves, on what Igrounds they ask his conviction
from this Court.
Yet he has a right to ask and he does most earnestly ask, and would repeatedly and again and again, ask, that they
For he trusts, that
will state those grounds plainly and distinctly.
if there be a responsibility, even beyond the immediate occasion,
for opinions and sentiments here advanced, they nmst be entirely
willing, as professional men, to meet that responsibility.
I now submit to this Court, whether the supposed offences of
taking illegal fees, as charged in this article, are set forth legally
and sufficiently; either by the common rules of proceedings in crimi-

—

nal cases, or according to the constitution of the State.
As to the manner of stating the ofience in this article I mean the
allegation that the Respondent refused to give, on request, an account of items of fees received, it appears to me to be sul)staiifially
The question upon
right, and I have no remarks to make upon it.
that will be, whether the fact is proved.

—
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All the objections which have been made to the first article, apply
equally to the second; with tliis further observation, that for the services mentioned in this article the fee bill makes no provision at all.
The same objections apply also to the third, fourth, and fifth articles.
It seems to us, sir, that all these charges for receiving illegal fees,
without setting out, in particular, what service was done, and what
was the amount of excess, are insufficient to be the foundation of a
judgment against the Respondent. And especially all the articles,
in which he is charged with receiving fees for services not specified
in the fee bill; it being not stated, what he would be properly entitled
to in such cases, by usage, and the practice of the courts, and there
being no allegation that the sum received was an unreasonable compensation for the services performed. In this respect the articles conThe
sider that to be settled by positive law, which is not so settled.
second article, for example, alleges that the Respondent demanded
and received, for certain letters of guardianship granted by him over
persons non compotes mentis " other and greater fees than are by law
This supposes, then, that some fees are allowed
alloioed therefor.''''
by law therefor; yet, this is the very case in which it has been contended by the Managers that no fee whatever ivas rfHe; there being
none mentioned in the fee bill. Between the words of the article,
and the tenor of the argument, there appears to me to be no small
hostility.
Both cannot be right. They cannot stand together.
There should be either a new argument to support the article, or a
new article to meet the argument.
Having made these observations on the legal sufficiency of all
the articles which charge the Respondent with holding unlawful
courts, and demanding and receiving unlawful fees, before proceeding to those which advance charges of a different nature against
him, allow me to advert to the evidence which has been given, on
these five first articles respectively; and to consider what unlawful
act has been proved against the Respondent in relation to the matters contained in them.
In the first place, it is proved, that the Respondent held a special
Probate Court at Groton, October 14, 1816; and at such court granted letters of administration to one Tarbell.
This court the register
did not attend.
With respect to parties concerned in the business
then and there to be transacted, they all had notice, as far as appears;
and no one has ever been heard to complain on that account.
It has ROW been contended, sir, by the learned Managers, that this
court was holden unlawfully, because not holden at a time previously
fixed by law.
They maintain that judges of probate can exercise no
jurisdiction, except at certain terms, when their court is to be holden.
On the contrary the Respondent has supposed, and has acted on
the supposition, that he might lawfully hold his court, for the transaction of ordinary business, at such time and place as he might
think proper; giving due and proper notice to all parties concerned.
He supposes he might so have done, independently of the provisions of any statute; and he supposes, moreover, that he was authorised so to do, by the express provision of the statute of 1806.
The first inquiry, then, is, whether the probate courts, in this
Commonwealth, be not courts which may be considered as always

—
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open; and authorised, at all times, to receive applications, and transact business; upon due notice to ail parties; or wlKlher on the contrary their jurisdiction can only i)c exercised, in /m/i, or at such
It is true, that
stated periods and times as nuiy ho fixed hy iiiw.
the common law courts have usually fixed terms, and can exercise
In Ktij;their powers only during th<! continuance of these terms.
land, the terminatiou as well as the hi'<rimiin<; of the term is lixed
by law. With us, tlio first day only is lixed, and the courts, having
commenced on the day lixed Ity law, hold on as loni^ as the convenience of the occasion requires.
Aller the
In early ages the whole year was one continued term.
introduction of Christianity among the western nations of Europe,
the governments ordained that their courts should l)e always open,
for the administration of justice; for the puri)ose,

among

other things,

of showing their disapprobation of the heathen governments, hy
whom the dies fasti ct mj'asli were carefully, and as they thought,
In the course of time, however, the church
superstitiously regarded.
interfered; and prevailed to rescue certain seasons of the year, whi'-h
it deemed holy time, such as Christmas and Easter, &.c. from the
The neceJ^sitics of rural labor afagitations of forensic discussion.
terwards added the harvest months to the number of the vacations.
The vacations were thus carried out of the year, and what was lefl
was term. Thus, even with regard to the common law courts, the
provisions respecting terms were made, not so much for creating
And for this reason it probably is, that
terms as creating vacations.
as well the termination as the commencement of the term should be
established by law.
In respect to the spiritual courts, no such positive regulations, a.s
Their jurisdiction is
far as I can learn, appear to have been made.
one which seems necessarily to require more or less of occasional
The bishop's jurisdiction, over wills
as well as stated exercise.
and administrations, was not local, but personal. Hence he might
exercise it, not only when he pleased, but where he pleased; within
He might grant letters of adthe limits of his diocese, or without.
ministration, for instance, while without the local limits over which
his jurisdiction extends, because it is a personal authority which the
" The power of granting probates is
law" appoints him to exercise.
not local, but is annexed to the person of the archbishop, or bishop;
and therefore a bishop, or the commissary of a bishop, while absent

from his diocese, may grant probate of wills, respecting property
within the same; or if an archbishop, or bishop, of a province or see
of wills
in Ireland happens to be in Jingland, he may grant probate
{Toller, CS.
relative to efiects within his province or diocese."
4.

Burn. 285.)
Notwithstanding

this, however, the canons ordam, that the ordinaries shall appoint proper places and times, for the keeping of their
thencourts; such as shall be convenient for those who are to make
appearance there; this is for the benefit of suitors. The ol)je(t [•^
where
that there may be some certain times, and places, when and
persons having business to be transacted may expect to find the
transjudge; and it by no means necessarily takes away the power of
such
a
of
ordaining
The
places.
and
times
other
acting business at
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rule plainly shows, that before it was made, these judges held their
courts when and where they pleased, and only when and where they
pleased.
If we recur again to the history of this Commonwealth, we shall
find, that what necessity or convenience had established in England,
the same necessity or convenience soon established here.
By the colony charter, no provision was made for a court for the
probate of wills and granting administrations.
In 1639 it Avas ordained, that there should be records kept, of all wills, administra{An. Ch. 43.)
In 1649 an act was passed
tions, and inventories.
requiring wills to be proved at the county court, which should next
be after thirty days from the death of the party 5 and that administration should be there taken, &c. {Ibid 204.)
These county courts were courts of common law jurisdiction, and
were holden at stated terms. But experience seems soon to have
shown, that from the nature of probate jurisdiction, its exercise
could not be conveniently confined to stated terms; for in 1652, an
act was passed, authorising two magistrates^ with the recorder of the
cotmty court, to allow and approve of tvills, and grant administrations;
[Ibid. 204.)
the clerk to cause the will or administration to be recorded.
The reason of passing this act is obvious. The county court conThey assembled to form a court, only
sisted of many magistrates.
On this court the law had conferred the powers of
at stated terms.
probate of wills and granting administrations; and like other busiThis
ness it could of course only be transacted at stated terjns.
was found to be an inconvenience, and the law which I have cited
was passed to remedy it. So that instead of confining the exercise
of the jurisdiction of these courts to stated terms, we find the law
has done exactly the contrary. Not only the analogy which they
bear with other courts of similar jurisdiction, but our own history,
and the early enactments of the colonial legislature all conspire to
I cannot but think
refute the notions which have been advanced
somewhat incautiously advanced on this occasion.
The provisions of the constitution, requiring judges of probate to
hold their courts on certain fixed days, is perfectly and strictly consistent nevertheless, with the occasional exercise of their powers at
The law has had two objects, in this respect; distinct,
other times.
One is that there should be certain fixed days,
indeed, but consistent.
when it should be the duty of the judges to attend" to the business
of their oifices, and the applications of suitors; the other, that they
might, when occasion required, perform such duties, and attend to
such applications on other days. The learned Managers seem to
have regarded these provisions of law as repugnant, whereas they
appear to us to consist perfectly well together.
If it were possible, sir, that Ave Avere still mistaken in all this,
there is yet the provision of the special laAV of 1806, Avhich would
seem to put an end to this part of the case. This statute has been
already stated; its terms are express, and its object plain beyond all
doubt or ambiguity. Not only does this act, of itself, aflbrd the
most complete justification to the Respondent in this case, but it
proves also, either that the Legislature or the learned Managers
have misunderstood the requisition of the constitution in regard to

—
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fixed days for holding probate courts.

part of the

My

C()llea;,'ucfl

argument beyond the power of any

whore they lelt
With respect

have put

uusut.r.

I

this

have

it

it.

to notice to parties, I Iiavc already said that it is not
proved, or pretended to be proved, that there was any person entitled to notice, who did not receive it.
It would be absurd
and preposterous now to call on the licspondent to give positive
proof of notice to all persc)ns concerned.
As it was his duty to give
such notice, it is to be presumed he did give it, until the contrary
appear.
Besides, as no omission to give notice is stated in the article, as a fact rendering the court illegal, how is he expected to <;omc
here prepared to prove notice?
I have little to add, sir, to what my learned colleague who inunediately preceded me has said respecting th<^ necessity of the register's attending these special courts.
One of the learned ^Managers,
if I mistake not, (Mr. Shaw) has said, tliat the statute of IctOtJ,
which requires notice to parties, recjuires notice also to the register.
I see no sort of reason for such a construction of the act.
The
words are, that the judge may appoint such times and places for
holding his court as he shall deem expedient, giving public notice
thereof, or nolifijinf;; all concerned, and has no relation to the olhcers
iVeither the register, nor the crier, nor the door kee])of the court.
er, is, I should imagine, within this province-, and yet I suppose one
to be as much witliin it as the other.
The presence of tha register cannot be essential to the existence
of the court, any more than the presence of the clerk is essential
Like other courts, the court of
to the existence of any other court.
probate has its clerk, called a register, but he is no more part of the
court, than the clerk of the Supreme Judicial Court is a component
at all

—

part of that court.

provision appears to have been made by the Province laws
appointment of a register. The ordinary having the whole
power over the subject of the probate of wills and grantmg administrations, might allow a clerk or register to his surrogate, or not, at
his pleasure.
It was necessary of course that records should be
kept, but this might be done by the judge himself, as some other
There arc certain statutes
magistrates keep their own records.
which speak of the register's office, but which seem only to mean
They contain no provision
the place where the records are kept.
for the appointment of such an officer, nor any description of his
It appears, as I am informed, by the
duties. (4. W. and M. ch. 2.)
Suffolk probate records, that a register was appointed by the gov-

No

for tlie

ernor, by virtue of his power as Supreme Ordinary, immediately afThe first provision made
ter the issuing of the Provincial charter.
by law for this officer, if I mistake not, is contained in the statute
of 1784; (vol. 1. page 1.55) and the duties of the officer are well

He is to be the register of wills and letters
described in that act.
His signature
of administration, and to be keeper of the records.
He is to
or assent is necessary to the validity of no act whatever.
which
documents
and
records
the
keep
and
to
papers,
record official
belong to the office.
20
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It is quite manifest, from the ]aws made under the charter, as well
as those enacted since the adoption of the present government, that
the presence of the register has not been essential to the existence
of a legal probate court the proof of this is, that certain acts or
things, by these statutes, may be done by the judge without the register.
By 6 of Geo. 1. ch. 3. it is provided, that persons to take an
inventory of one deceased, shall be appointed and sworn by the
Judge of probate, if the estate be in the town irhere he dwells, or villiin
Un miles thereof ; otherwise by a justice of the peace. (P, L. 2!22.)
By 4. Geo. 2. ch. 3. appraisers are to be sworn by the judge, if the
(lb. 286.).
estate be within ten miles of his dwelling house,
By the act of JMarch 1784, when a minor lives more than ten
miles from the JHf/oe's dwelling house, his choice may be certified to
the judge by a justice of the peace.
These several laws plainly contemplate the performance of certain acts by the judge, not at probate courts holden at stated times,
and without the presence or assistance of the register.
And now, sir, I have finally to remark, on the subject of holding
these special courts, the Respondent is proved to have followed the
practice which he found established in the office when he was ai>The existence of this practice is proved, beyond all
pointed to it.
doubt or controversy, by the evidence of Dr. Prescott.
As to the holding of special courts, therefore, the defendant rests
his justification, on what he conceives to be the general principle
of law, on the express provision of the statute, and the usage, which
has been proved to exist before and at the time when he came into

—

the office.

The

charge, Mr. President, in the first article, for taking illegal
I need not detain
has been fully considered by other counsel.
It is true, that for what is called a
the Court by further comment.
set of administration papers, the Respondent received in this case
fees,

It is true also, that for the same business, done at a stated court, the fees would have been but three
The reason for this difference is fully statdollars and sixty cents.
ed in the defendant's answer. But it is also true, that the usual
sum at stated courts, viz. three dollars and sixty cents, is made up
bv the insertion of fees for sundry services not specified in the fee
bill.
Indeed, the learned 3Ianagers have not, as has been so often
before observed, even yet told us what would have been the precise
amount of legal fees in this case. They appear to be marvellously
shy of figures. If the Court adopt the opinion of the learned Managers, that no fees are due, where none are specially provided, and

five dollars fifty-eight cents.

that for receiving fees in such cases an officer
there is no doubt that the Respondent may be

is

impeachable, then

impeached and convicted, for his conduct in regard to every administration which he
has granted for fifteen years; and there is as little doubt that, on that
ground any judge of probate in the Commonwealth is impeachable;
as must be well known to every member of this Court, whether
be proved here or not.
impossible to know, by this article itself, in what it
was intended to charge the Respondent with having received illegal
they suffer

it

to

It is utterly

1.35
fees.
foe;

— Was

for that.

it

for the orcK
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it
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of luitice?
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it

is

no
not

sfatod whether it was a liti;,r;,tc.(| ^..,^^^. „r ^^^J^^ m,j therefore it cannot
be known wiuit lie luiylit hiw fully receive.
It is not denied, howevi-r, tliat every pu|>er executed by thejiid^re,
in this case, and every service |)erf.>riTied by liiin, wa.s |)ro|)< r
und
necessary for the occasion.
Even the learned JManayers have n-.t
contended th;it anytiiinjj: coidd be dispensed with.
If, therefore, tlu;
amount had not exceeded the usual sum, it would seem past all controversy, that the Respondent stood justified, if he is riyht in the
general grounds which have been assumed.
The question tlun is,

as to the right to the additional two dollars.
And this, I ap|)r( hciui,
stands on precisely the same ground, as his right to fees lor siTvi«-eH
not set down in the fee bill, viz; on the ground <d' a (luanluin uuniil,
or reasonable compensation for labor performed.
1'his special court
was holden ex|)ressly for the benelit of Tarbel, and at Ins instance
and request.
lie is charged only witii the neces.-^ary and umivoidable expenses of the court; expenses which nuist l)e borne, either by
the judge himseli", or the party for whose benelit tln;v were incurred.
It was not so niucii an extraordinary compensation to the judge, but
a reiml)urscment of expenses actually incurred by him.
Here
again he is found only to have followed the established practice of
tiie otfice.
He has done no more than his jiredccessor had done.
It is clearly proved, that that predecessor did habitually hold these
special courts on request, and that the necessary expenses of proceeding therein before liim did exceed those of similar proceediuirs
at the stated courts.
There can be no complaint, in this case, of
the amount.
If he had a right to receive anything, it must be conceded he did not receive too much.
practice of this sort may
lead to inconvenience; possibly to abuse; but it did not originate
with the Respondent, nor does it appear that abuse has followed it,
in his hands.
If he were authorised to hold these special courts,
and if they were nccessarilij attended with some augmentation of
expense, it would seem perfectly reasonable that those lor whom the
expense was incurred should defray it. The books teach us, that
*'
an officer who takes a reward, which has been usual in certain
cases, for the more diligent or expeditious performance of his duty,
cannot be said to be guilty of extortion; for otherwise it would be
impossible, in many cases, to have the law executed with success."
These sums were paid vuliinlanhj. The
{Bar. Ahr. '' Exhriion.'''')
Respondent in no proper sense demanded ihcm. Pie did not refuse
So of those sums paid
to do his official duty till they were paid.
Several of these things
for services not mentioned in the fee bill.
might have been done by the party himself, or his counsel; such as
drawing petition, bond, kc. Yet it was usual to have these papers
prepared at the probate office, and to pay for them, together with
This being the usual course of things, and the
the other expenses.

A

—

parly complying with it, without objection, and paying vclimtordy,
^^ hen the
there can be no reason, I think, to call it extortion.
party apjtlied, in this case, for administration papers, he must be
supposed to have applied for what was usual. He received what
everybody else had received for fifteen years, and he paid for what
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he received at the customaiy rates, without objection. It ought to
be considered therefore as a voluntary payment.
This differs this case altogether from that cited from Coke. There
the party refused to do an official act, till an illegal sum was paid.
to have
It was an act which the party had a right to have performed
and to have it performed for a stated fee^refusing
it tlun performed
to do his duty, in this respect, till other fees were paid, the officer
But in this case the money was
dou'utless was guilty of extortion.
Most of the serpaid voluntarily for services rendered voluntarily.
vices were not, strictly speaking, official services. As before observed, the petition, bond, &.c. might have been prepared elsewhere, if
If he had so chosen, and had produced
the party had so chosen.
those papers, regularly prepared and executed, and the judge had
then refused him a grant of administration, until he had, nevertheless,
purchased a set of these papers out of the probate office, then this
case would have resembled the one quoted.
As the facts are, I
think there is no resemblance.I have, thus far, endeavoured to show that the Respondent's conduct, in relation to fees, was legal.
If we have failed in this, the next
question is, whe'ther his conduct be so clearly illegal, as to satisfy
the Court that it must have proceeded from corrupt motives.
And
it is to this part of our case, that we supposed the evidence of what
had been usual in other courts, and thought to be legal by other
judges would be strictly applicable and highly important.
It was certainly our belief, that as the Respondent is accused of
receiving illegal and excessive fees, in cases where fees are not
limited by any positive law, the usage and practice of other judges,
in similar cases, known to the whole Commonwealth, and continued
for many years, would be evidence on which the Respondent
might rely to rebut the accusation of intentional wrong.
We have
shown to this tribunal, that in an indictment on this same statute,
in the Supreme Judicial Court, evidence of this sort was. admitted,
and the defendant acquitted on the strength of it. We had supposed it a plain dictate of common sense, that where a judge was accused of acting contrary to law, he might show, if he could, that he
acted honestly, though mistakenly, and, to this end, he might show
that other judges had understood the law in the same way as he had
understood it. And if he were able to ghow-, not only that one
judge, but many, and indeed, all judges had uniformly understood
The
the law as he himself had, it Avould amount to a full defence.
learned Managers have opposed the introduction of this evidence;
and have prevailed on this court to reject it. Setting out with the
proposition, that, by law, the Respondent could receive no fees,
where none are expressly provided by statute, they have followed
up this doctrine to the conclusion, that if fees have been taken in
any such case by the Respondent, he must be convicted, although
he should be able to show, as he is able to show, that every court,
and every judge in the State has supposed the law to be otherwise,
than the Managers now assert it, and have uniformly acted upon

—

—

—

that supposition.
I
sion, on this point.

questions which

am
I

not, sir, about to enter into another discus-

am persuaded

we proposed

it

would be

fruitless.

The

to put to the witnesses are in writing,
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and therefore cannot easily be misrepresented. The Court ha^, on
the oljjection of the ]Manu<;ers, overruled th«'se <|iiestions, und ;.hiil
As a mutter (h'cided in tlie cans*', and for the purout the evidence.
Still
poses of the cause, we must, of course, sul)mit to tlie derision.
the question recurs, if the known usa«:e and |iractire of the courts,
oflered no rule or fjuide, by which the Respondent was to direct his
conduct, in relation to fees for services not enumerated in the fee
what rule was to direct him? What is the law, uhich he ha.s
bill
ask for the rule, which oufjht to have poverne<l his conbroken?

—

We

duct, and has not governed it; we receive tor answer nothiu^r intelligible but this, that where the statute has not expressly given fe«'s, no fees
are due, and it is illeoal and impeachable to receive tliem. If theCotwt
should be of tiiat ojunion, a case is made out against the Respondent.
If it should not be of that opinion, as we trust it will not, then we
submit that no case has been nuule out against him, on this charge.
As to the charge of having refused to give Tarbell an account of
items or particulars of the fees demanded, it is enough to say the

On his cross examination the witness would
is not proved.
He appears simply
not state that he asked for items or particulars.
to have wished a general voucher, to show what sums he had paid
for expenses in the probate office, and to have been told that such
voucher was not necessary, as the sums would be of course allowed
charge

in his

account.

ask, sir, where is the proof of coiTiiption, in relation to any
Where is the moral
of the matters charged in this first article?
turpitude, which alone ought to subject the Respondent to punishment? Is there anything in the case which looks like injustice or
oppression? As to the special courts, holden for the convenience
The witness
of the ])artv, no injury arose from them to anybody.
himself says they were a great accommodation to him, ;md saved
One learned Manager has said these
the estate' m.uch money.
He has taxed his incourts may lead to inconvenience and abuse.
genuity to conjecture, rather than to show, what possible evils might
Yet he does this with the statute open
hereafter arise from them.
before him, which expressly authorises these courts, and the repeal
of which would seem to be the proper remedy to relieve him from
I

now

his apprehensions.

the whole, sir, I trust that the Respondent has been able to
a satisfactory answer to everything contained in the first article.
That he is not only not legally proved to be guilty, but that his conand that he
duct was in all respects unblamable and inoflensive;
the arwill go from this cause, not only acquitted of the charges in
the
from
reputation,
his
in
suffered,
having
without
also,
but
ticle^

On

o-ive

—

investisation which it has occasioned.
Mr. President, the remarks which have been made on the first
and render
article, are generally applicable to the four succeeding,
articles, separately and particit unnecessary to comment on those
ularly.

_

be so little supported by anv proot,
said upon
that I do not deem it necessary to add to what has been
it.
The testimony of Dr. Prescott, and the date of the letter produced, set this long forgotten occurrence in its true light.

The

sixth article turns out to

—
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seventh article appears to me to be a mere nullity.
It charges
The learned Managers, I suppose,
niisconduct whatever.
are of the same opinion, otherwise they would have been content
with our admission of the article, as it stands, and not have contended so ardently, for the privilege of proving what was not stated.
I have found myself, sir, more than once mistaken, in the course of
this trial, i)ut have not lelt more sensible, at my own mistakes, on
any occasion, than when I found myself wrong in supposing that
neither the learned Managers, nor any other lawyers, could be found
to contend, that in a criminal case more could be proved against a
defendant, than had been stated; and that it was not enough for
such defendant to admit the truth of the facts in the written allegation against him, precisely as they stood, and to demand the judgment of the court thereon. The constitution says that every man's
offence shall heJ'nUy and phiinhj, substantia Ihj and formally described
and set forth. The learned Managers seem so to construe this provision, as that, nevertheless, if facts be not alleged which show any
offence at all to have been committed, still other facts may be found,
under the words v.nlanjidly and corruptly, which shall amount to an
offence.
commentary this, sir, on the constitution of the Commonwealth, of which I imagine the profession generally will not be
emulous of dividing the- credit with the Honorable Managers.
This seventh article charges the Respondent with no misbehavior
as a judge.
The only ofience imputed to him is one which he is
These over-shadowing words,
said to have committed as an attorney.
" unlawfully and corruptly," beneath the protection of which the
learned Managers have sought to shelter themselves, are applied to
the Respondent's conduct simply as an attorney at law, and not as
judge of probate.
It is proved, in point of fact, that the Respondent performed certain merely clerical labor for a guardian, for which he was paid a
The sum thus paid him
reasonable and moderate compensation.
was allowed, and as we suppose justly allowed, in the subsequent
settlement of the guardian's account.
The eighth, ninth, tenth, eleventh, thirteenth and fourteenth articles have been fully considered by my colleagues, and I will not
detain the Court with further remarks on those articles.
It is the twelfth, of these articles, sir, on which the learned ManaWhatever becomes of the rest
gers seem most confidently to rely.
of the case, here, at least, there is thought to be a tenable ground
Here is one verdant spot, where impeachment can flourish; a sort
of Oasis, smiling amid the general desolation, which the law and
the evidence have spread round the residue of this accusation.
I confess, sir, that I approach to the consideration of this article,
But that apprehension arises from
not without some apprehension.
nothing in the real nature of the charge, or in the evidence by
apprehension and alarm arise from this;
which it is supported.
that in a criminal trial, on a most solemn and important occasion,
so much weight should be given to mere coloring, and declamation^
under the form of a criminal accusation. In my judgment, sir,
there is serious cause of alarm, when in a court of this character,
accusations are brought forward, so exceedingly loose and indefi-

The

no

official

A

My

and arguments arc urged in support of tlieni, so little resembling what we are accustomed to hear in the ordinary courts of
criminal jurisdiction.
The otrcnce, in tliis article, whatever it be, instead ot' being
charged and stated in ordinary legal language, is thrown into the
form of a narrative.
A slonj, taken from the mouth of a heated,
angry, and now conlradicUd Avitness, is written down at large, with
every imaginable circumstance of aggravation, likelv to strike undistinguishing minds; and this storif, thus told, is the very form in
which the article is brought. Here we have, in the article itself, a
narrative of all the evidence; we have a dialogue between the partics, are favored so far as to be shown, by marks of <piotatiou, what
sentiments and sentences belong to the respective parties in that
dialogue.
All convenient epithets, and expletives ar(> inserted in
this dialogue.
find the "• jo-gT/i< ami rryji«/<f/" demand of the
Respondent for fees.
perceive also that he is made to lead the
conversation, on all occasions.
He proposed to advise and instruct;
he proposed to allow the sum in the account; and it was, again, on liis
He is represented as
proposition so to insert it, that it was paid.
wanting in manners, and decorum, as well as in otiicial integrity.
It is said he overheard a conversation; and that therefore he preparIn short, sir, this article
ed to give his advice, before it was asked.
contains w hatever is most likely to cause the Respondent to be conI do most solemnly protest against this
victed, before be is heard.
mode of bringing forward criminal charges. I put it to the feeling
of every honorable man, whether he does not instinctively revolt
from such a proceeding.' In a government so much under the dominion of public opinion, and in a case in which public feeling is so
nite,

We

We

—

easily excited, I appeal to every man of an honorable and independent mind, whether it be not the height of injustice to send forth
charges against a public officer, accompanied with all these circumHere the evidence, as
stances of aggravation and exasperation.'

yet altogether ex parte, the story told by a willing, if not a prejudiced,
witness, goes forth with the charge, embodied in the charge itself,
without any distinction whatever between what is meant to be charged as an offence, and the evidence which is to support the charge.
part, sir, I can conceive of nothing more unjust.
be tolerated for one moment in a court of law, I beg to
ask, that a prosecutor, departing from all the usual forms of accusation, should tell his own .story, in his own way, mix up his evidence
with his charges, and his own inferences with his evidence, so that
the accusation, the evidence, and the argument, should all go together.'
A judge would well deserve impeachment and conviction
who should suffer such an indictment to proceed.
In this case, the whole matter might have been stated in five lines.
It is simply this, and nothing more, viz; that the Respondent wishing, as an attorney, to obtain certain fees from a guardian, promised,
if they were paid, to allow them in the guardianship account, as
This is the whole
judge; and being paid he did so allow them.

For my own

Would

it

—

substance and essence of the charge.
Notwithstanding our entire confidence in this Court, we cannot
but know that the Respondent comes to his trial on this article un-
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der the greatest disadvantages.
There is not a member of the Court,
nor a reading man in the community, who has not read this charge,
and thereby seen at once the accusation, and the evidence, which
was to support it. Tlie whole story is told, witii all the minute circumstances, and no ground is left, for the reservation of opinion, or
whereupon charity itself can withhold its condemnation. Far be it
from me, sir, to impute this to design. I know not the cause; but
so far as the Respondent is concerned, I know it had been just as
fair and favorable to him, that the orginal ex parte affidavit, upon
which the article was founded, should have been headed as JVo. 12,
and inserted among the articles of impeachment. This, sir, is the
true ground of the alarm which I feel, in regard to this charge; an
alarm, I confess, not diminished by perceiving that this article is so
great a favorite with the learned Managers; for when ol)liged to give
up one and another of their accusations, they have asked us, with
an air of confidence and exultation, whether we expect them to give
up the twelfth article also.
I will now, sir, with your permission, proceed to consider whether
this article states any legal offence.
Stripped of everything but what
is material, it appears to me to amount to no more than this; viz. 1.
That the Respondent gave professional advice to a guardian, about the
concerns of his ward, iind received fees for it. 2. That he allowed
those fees in the guardianship account.
If this be the substance of
the article, then the question follows the division which I have mentioned, and is, 1. Whether he had a right to give such advice, and to
be paid for it; and, 2. Whether he had a right to allow the sum so
paid in the guardian's account.
I think these are the only questions
to be considered.
It cannot be material, certainly, whether JVair,
the guardian, paid the fee willingly or unwillingly.
The fact is true,
that the Respondent received it.
If he had no right to it, then he
must take the consequence; if he had a right to it, then there was
JVor
nothing wrong but lV(!rc''s want of promptitude in paying it.
is it of any importance, supposing him to be right in allowing this
fee in the guardian's account, whether he interlined the charge, in
an account already drav/n out, or had the account drawn over,thfit it
might be inserted. Here again, we find a circumstance of no moment in itself, put forth to be prominent and striking, in this charge,
and likely to produce an effect. It is said the sum was allowed by
mlerlitieaiion; as if the Respondent had committed one crime to hide
Sir,
another, and had been guilty offoro;ery, to cover up extorlion.
not only for the sake of the Respondent, but for the sake of all justice, and in behalf of all impartiality and candor, I cannot too often
or too earnestly express my extreme regret, at the manner of this
charge.
On a paper not yet finished and recorded, what harm to
make an alteration, if it be of a thing in itself proper to be done?
Not only affidavits, pro
Is it not done every day, in every court?
cesses, &c. but also minutes, decrees and judgments of the Court,
before they are recorded, are constantly altered by mterUneation, by
The paper was in this case before
the Court itself, or its order.
If anv new claim had then
It had not been recorded.
the iudo;e.
been produced, fit to be allowed, it was proper to allow it, and certainly not criminal to insert the allowance by interUneation.

—
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the substance of everything done by the JlL'S|)()n<i(iit in
was hiwful, then tlicre never can justly l)e a criminal conviction, founded on tin; mere manner of di)inff it; even th<>ii<,'li the
manner were believed to be as improper and indecorous as Ware
would represent it. 'I'hcre is therefore no rt-al inquiry, in this case,
as I can perceive, but whether the Kespondent had a right to give
advice, and to be paid |(»r it; and whether he had a ri;rht to allow it
in the account.
And, in the first place, sir, had the Respondent a right to give
professional advice to this guardian, respecting the estate of his
If, sir,

this case

ward?
It has frequently, perhaps as often as otherwise happened, that
judges of probate have been ])ractising lawyers.
The statute book
shows, that it has all along been supposed that this might be the
case.
There are acts, which declare that in jiarticular, specified
cases, such as appeals from their own judgments, they shall iu)t act
as counsel; implying of course that in other cases they are e.\|)ected so to act, if they see fit.
Until the law of 1818, there was nothing to prevent tiiem from being counsel for executors, administrators
My colleague who
and guardians, as well as any other clients.
first addressed the Court has I'ully explained the history and state of
There being then no positive prohibition,
the law in this particular.
is there anything in the nature of the case, that prevents, or should
prevent, in all cases, a judge of probate from rendering profi-ssional
1 say in all
assistance to executors, administrators or guardians.
The legcases, and supposing no fraudulent or collusive intention.
islature has now passed a law on this subject, which is perhaps very
well, as a general rule, and now, of course, binding in all cases.
But before the passing of this law, it can hardly be contended, that
in no case could a judge of probate give prolessional advice to perI admit, most undoubtedly, sir, that il" a
sons of this character.
case of collusion, or fraud were proved, it would deserve impeachment.
If the judge and the guardian conspired to cheat the ward,
They might
a criminal conviction would be the just reward for both.
go into utter disgrace together, and nobody would inquire which was
the unjust judge, and which the fraudulent guardian; "which was
But in a case of fair and
the justice, and which was the thief"
honest character, where the guardian needed professional advice,
and the judge was competent to give it, I see no legal objection.
]\o doubt a man of caution and delicacy would generally be unwilling to render professional services, upon the value of which he
might be afterwards called upon otlicially to form an opinion. He
would not choose to be under the necessity of judging upon his own
He
Still there would seem to be no legal incompatibility.
claim.
must take care only to judge right. In various other cases, judges
of probate are or may be called on to make allowances for moneys
It might
It is so in all cases of ofiicial fees.
paid to themselves.
be so, also, in the case of a private debt due from the estate of a
ward to a judge of probate. If, in this very case, there had been a
he
previous debt due from Ware's ward to the Respondent, nuglit
''demandnot have asked Ware to pay it?— Nay, might he not have
might he not even have ventured to make an ''urgent and

—

ed''' it:
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And if he had been so fortunate as to obrequest,''^ for it ?
might he not have allowed it in Ware's guardianship account?
And although he had been presumptuous enough to insert it by

repeated
it,

among other articles in the account, before it was finalallowed and passed, instead of drawing off a new account, would
even this have been regarded as flagrant injustice, or high enormiNow I maintain, sir, that the Respondent had in this case a
ty?
right to give professional advice; and a right to be paid for it; and,
until paid, his claim was a debt, due him from the ward's estate, which
He might receive it, as a debt,
he might treat like any other debt.
and then as a debt paid allow it in the guardian's account
As before observed, the first question is, whether he could rightIt was certainly a case in which it was
fully give this advice.
proper for the guardian to take legal advice of somebody.
The
occasion called for it, and we find the estate to have been essentialIt is among the clearest duties of those who
ly benefited by it.
act in situations of trust, to take legal advice, whenever it is necesIf they do not, and loss ensues, they themselves, and not
sary.
There can be no
those whom they represent, must bear that loss.
clearer ground, on which to make executors, administrators, and
guardians personally liable for losses which happen to estates under
their care, than negligence in not obtaining legal advice, when necIf, instead of giving this fee to the Kespondessary and proper.
ent, the guardian had given it to any other professional man, would
anybody have thought it improper? I presume no one would.
Then, what was there, in the Respondent's situation, which rendered it improper for him to give the advice ?
It concerned no matter
that could come before him
It was wholly independent of any proceeding arisen, or that could arise, in his court.
It interfered in no
way with his judicial duty, any more than it would have done to have
given the same advice to the ward himself, before the guardianship.
He had then as good right to give this advice to the guardian, as he
would have had to have given it to the ward.
And, sir, in the second place, I think it plain, that if he had a
right to give the advice, and to be paid for it, he had not only tTie
right but was bound to allow it in the guardian's account.
This
article is attempted to be supported altogether by accumulating circumstances, no one of which bears resemblance to anything like a
legal ofience.
Is the Respondent to be convicted for having given
the advice?
"No," it is said, " not that alone, but he demanded a
fee for it."
Is he to be convicted then, for giving advice, and for
demanding a fee for it, it not being denied that it was a fit occasion
for somebody's advice?
" No, not convicted for that alone, but he
insisted on a fee, and was nrgcnt, and pressing for it."
If he had a
right to the fee, might he not insist upon it, and be urgent for it, till
he got it, without a violation of law? " But then he promised
to allow it in the guardian's account, and obtained it by means of
this promise, and did afterwards allow it."
But if it ought to be
paid, and the guardian paid it, ought it not to be allowed in his account, and could it be improper for the Respondent to say he should
" But did he not allow it by
so allow it, and actually so to allow it?
interlineation?''^
What sort of interlineation? The account was
interlinealion,
ly

—

—

—
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before him, unrecorded;
for
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If the fee had bctu paid fo some one else, and then allmcid, in
it
was allowed, would the Respondent have been
guiltless.''
If so, then the crime is not in the manner of alloirinu; the
chars^c.
If the guardian had nr^rd and pressed for the Respondent's
advice, and in receiving it had paid for it willingly and cluerlully,
and it had been properly allowed in the account, would the Kesptmguilt.

the

same manner

dent tlien have been guiltless.' If so, then his witrt' giri/ig advice, and
if, of a ouardian, does not constitute
his crime.
In this
manner, sir, tiiis article may be analyzed, and it will be found that
no one part of it contains the criminal matter and if there be crime
in no one part, there can be no crime in the whole.
It is not a case
of right acts done with wrong motives, which sometimes may show
misconduct, all taken together, although each circumstance may be
of itself inditlerent.
Here is olficial corruption complained of
ask, in what it consists.
demand to know the legal offence
which has been committed.
narrative is rehearsed to us, and we
arc told that tiie result of that must be conviction; but on what legal
grounds, or tor what describable legal reason, I am yet at a loss to
understand.
Tlie article mentions another circumstance, wliich, whether true
or false, must e.xceedingly prejudice the Respondent, and yet has no
It is said the Respondent told \Vare, that
just bearing on the case.
if he would pay this fee, the " overseers need know nothing about
jNow, sir, what had the overseers to do with this? no more
it."
Those parts of the account which consisted
than tlie town crier.
of expenses incurred in their neighbourhood, were properly enough,
though not necessarily, subjected to their examination. They had
an interest in having the account right, and their approbation was a
But what had they to do, with the propriety
convenient voucher.
of the guardian's taking legal advice, for the benefit of his ward.'
They could not judge of it, nor were they to approve or disapprove
Why, then, I ask, sir, was
his charge for obtaining such advice.
this observation about the overseers introduced, not only as evidence,
but into the body of the charge itself, as making a part of that charge
"What part of any known legal offence does that observation, or othNevertheless, sir, this has had its effect, and
ers like it, constitute?
in my opinion a most unjust effect.
I will now, sir, beg leave to make a few remarks on the evidence
adduced in support of this article. Of those facts which I have
thought alone material, there is no doubt, nor about them any disIt is true, that the Respondent gave the advice, and received
pute.
If this be guilt, he is guilty.
the fee, and allowed it in the account.
As to everything else, in the articles as to all those allegations
takinfi' fees for

—
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which go to degrade the Respondent, and in some measure affect his
reputation, as a man of honor and deHcacy
they rest on Ware^
and on Ware alone. Now, sir, I only ask for the Respondent the
common advantages allowed to persons on trial for alleged offences.
I only entreat for him from this Court the observance of those rules
which prevail on all other occasions, in respect to the construction
to be given to evidence, and the allowances which particular considerations render proper.
It is proved, that this witness has had a recent misunderstanding
with the Respondent, and that he comes forward, only since that
misunderstanding, to bring this matter into public notice.
Threats

—

—

of vengeance, for another supposed injury, he has been proved to
have uttered more than once. This consideration alone, should
lead the Court to receive his evidence with great caution, when he
is not swearing to a substantial fact, in which he might be contradicted, but to the manner of a transaction.
Here is peculiar room
for misrepresentation, and coloring, either from mistake or design.
What a public officer does^ can be proved; but the mere manner^ in
which he does it, every word he may say, every gesture he may
make, cannot ordinarily be proved;,and when a witness comes forth
who pretends to remember them, whether he speaks truth or falsehood, it is most difficult to contradict him.
It is in such a case
therefore that a prejudiced witness should be received with the utmost caution and distrust.
There is, sir, another circumstance of great weight.
This is a
very stale complaint.
It is now nearly six years, since this transaction
took place.
Why has it not been complained of before.' There is
no new discovery. All that is known now, was known then. If
Ware thought of it then, as he thinks of it now, why did he not
complain then.' What has caused his honest indignation so long to
slumber, and what should cause it to be roused only by a quarrel
with the Respondent.'
Let me ask, sir, what a grand jury would say to a prosecutor, who,
with the full knowledge of all the facts, should have slept over a
supposed injury for six years, and should then come forward to prefer an indictment?
W^hat would they say especially if they found
him apparently stimulated by recent resentment, and prosecuting, for
one supposed ancient injury, with the heat and passion excited
by another supposed recent injury? Sir, they would justly look on
his evidence with suspicion, and would undoubtedly throw out his
bill.
Justice would demand it; and in my humble opinion justice demands nothing less on the present occasion.
But, sir, there is one rule of a more positive nature, which I think
applicable to the case; and that is, that a witness detected in one
misrepresentation is to be credited in nothing.
This rule is obviously tbunded in the plainest reason, and it would be totally unsafe
to disregard it.
Now if there be any one part of JVare''s testimony,
more essential than all the rest, as to its effect in giving a bad appearance to the Hespondent's conduct, it is that in which he testifies
that the Respondent volunteered, in the case, and offered his advice
before it was asked.
This is a most material part of the whole story; it is indispensable to the keeping of the picture which the learned

—

—
—

—
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Managers have drawn.

— And

yet, sir, in this particuhir, IVan-

is

dis-

and positively contradit ted l)v (irout.
Now, sir, if we were
in a court of law, a jury would Ix- instructed, that if they helirved
Ware had wilfully deviatetl frotu the truth, in this respect, n«itliin<r
which rested sohdy on his credit would he received as proved. W v
a.sk for the Respondent, in this, as in other cases, only the common
protection of the law.
We reijuire oidy that thf>se rules, which have
governed other trials, may govern his; and according to these rules,
1 submit to the Court that it cannot and ought not to convict the Respondent, even if the facts sworn to would, if [)roved, warrant a
conviction, upon the sole testimony of this witness.
Kven if we
were sure that there were no other direct departure from (he truth,
yet in the whole of his narrative, and the wlude of his manner, we
see I think indications of great animosity and prejudice. If the whole
of this transaction were to be recited by a fiiendly, or a candid witness, I do not believe it would strike any body as extraordinary. Any
tinctly

mode

of telling this story which shall confine the narrative to the essenleave it, in my humble opinion, if not a strictly proper,
Let it be
yet by no means an illegal or impeachable transaction.
remembered that a great part of his story is such, as cannot be contradicted, though it be false, in as much as it relates to alleged conversations between him and the Respondent when nobody else was
Wherever the means naturally exist of contradicting or
present.
qualifying his testimony, there it is accomplished. Whatever circumstance can be found bearing on it, shows that it is in a greater or less
degree incorrect. For example. Ware would represent that it was an
important part of this arrangement to keep the payment of the fee
from the knowledge of the overseers. This was the reason why the
charge was to be inserted in the existing account, by interlineation.
Yet the evidence is, that a complete copy of this very inUrlincd account was carried home by fVare, where the overseers could see it,
and would of course perceive exactly what had been done. This is
utterly inconsistent with any purpose of secrecy or concealment.
INIaking just and reasonable allowances, for the considerations
which 1 have mentioned, I ask, is any case proved, by the rules of
And further, sir, taking the facts onlaw, against the Respondent?
ly which are satisfactorily established, and supposing the Respontial facts, will

dent's conduct to have been wrong, is it clearly shown to have been
If he ought not to have given the advice, is it
intentionally wrong?
anything more than an error of judgment? Can this Court have
so little charity for human nature, as to believe that a man of respecEven altable standing could act corrvptbj for so paltry an object?
though they should judge his conduct improper, do they believe it to
have originated in corrupt motives? For my own part, sir, notwith-

standing all that prejudices and prepossessions may have done, and
this charge may
all that the most extraordinary manner of presenting
have done, I will not believe, till the annunciation of its judgment
shall compel me, that this Court will ever convict the Respondent

upon

this article.

leave to call the attention of the Court to one or two
to have
considerations of a general nature, and which appear to me
I

now beg
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an important bearing on the merits of this whole cause. The first
that from the day when the Respondent was appointed Judge
of Probate, down to the period at which these articles of impeachment close from the year 1805 to 1821 there is not a single case,
with the exception of that alleged by Ware, in which it is even pretended that any secrecy was designed or attempted by the Respondent: there is not a single case, in which he is even accused of having wished to keep anything out of sight, or to conceal any fact in
his administration, any charge which he had made, or any fee which
he had taken. The evidence, on which you are to judge him, is evidence furnished by himself; and instead of being obliged to seek for
testimony in sources beyond the Respondent's control, it is his own
avowed actions, his public administration, and the records of his office, which the Managers of the prosecution alone have been able
to produce.
And yet he is charged with Laving acted wilfully and
corruptly; as if it were possible that a magistrate, in a high and responsible station, with the eyes of the community upon him, should,
for near twenty years, pursue a course of corrupt and wilful maladministration, of which every act and every instance was formally and
publicly put on record by himself, and laid open in the face of the
community. Is this agreeable to the laws of human nature
Why,
sir, if the Respondent has so long been pursuing a course of conscious, and wilful, and corrupt maladministration, why do we discover none of the usual and natural traces of such a course -some
attempt at concealment, some effort at secrecy; and in all the numberless cases, in which he had opportunity and temptation, why is not
even a suspicion thrown out, that he has attempted to draw a veil of
privacy over his alleged extortionsl Is it in reason that you should
be obliged to go to his own records for the proof of his pretended
crimes.''
And can you, with even the color of probability, appeal to
a course of actions unsuspiciously performed in the face of Heaven,
to support an accusation of offences in their very nature private,
concealed, and hidden?
Another consideration of a general nature to which I earnestly
ask the attention of this Hon. Court, is this, that after all these accusations, which have been brought together against the Respondent,
in all these articles of impeachment, and with all the industry and
zeal, with which the matter of them has been furnished to the Hon.
Managers, he is not accused nor was suspected of the crime, most
likely to bring an unjust judge to the bar of this Court.
Show me
the unjust judgment he has rendered, the illegal order he has given,
the corrupt decree he has uttered, the act of oppression he has committed.
What, sir, a magistrate, charged with a long and deliberate
perseverance in wilful and corrupt administration, accused of extortion, thought capable of accepting the miserable bribe of a few cents
or a few dollars, for illegal and unconstitutional acts
and that, too,
in an office, presenting every day the most abundant opportunities,
and if the Respondent were of the character pretended, the most
irresistible temptation to acts of lucrative injustice; and yet, not one
instance of a corrupt, illegal, or oppressive judgment!
I do ask the
permission of this Hon. Court and of every member of it, to put this
is this,

—

—

.'

—

—

—
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own conscience. I will ask him, if he can now name a more
able and upright magistrate, as shown in all his proccsediiigs and
judgments, in all the othces of probate in tlic State? One whose
records are more regularly and proj)erly kept, whose administration
whose competency to the duis more prompt, correct, and legal,
to his

—

ties is

more complete, whose discharge of them

I put this earnestly, sir, to the

Hon. Court.

I

is more punctual ?
conscience of every member of this

appeal more especially to

Fatf) entrusted witli a share of the

and who has been

my honoral)lc

management of

friend,

{Mr.

this prosecution,

twenty years an inhabitant of the county of
appeal to him, sir, and I will ask him, whether
if he knew, that this night his wife siiould be loft husbandless and
his children fatherless, there is a magistrate in the State, in whose
protection he had rather they should be left, than in that of the Respondent.^
Forgetting, for a moment, that he is a prosecutor, and
remembering only that he is a citizen of the same county, a member
of the same profession, with an acquaintance of twenty years standing, I ask him if he will say that he believes there is a county in the
State, in which the office of Judge of Probate has been better administered for twenty years, than it has been in the county of MidAnd yet, sir, you are asked to disgrace
dlesex by this Respondent.
him.
You are asked to fix on him the stigma of a corrupt and unjust judge, and condemn him to wear it through life.
The fate of the Respondent
Mr. President, the case is closed
It is for you now to say, whether, from the law
is in your hands.
and the facts as they have appeared before you, you will proceed to
disgrace and disfranchise him.
If your duty calls on you to convict him, convict him, and let justice be done! but I adjure you let
Let it be so for his sake, for you are
it be a clear undoubted case.
robbing him of that, for which with all your high powers, you can
yield him no compensation; let it be so for your own sakes, for the
responsibility of this day's judgment is one, which you must carry
with you through your life.
For myself, I am willing here to relinquish the character of an advocate, and to express opinions by which
I am willing to be bound, as a citizen of the community.
And I
say upon my honor and conscience, that I see not how, with the law
and constitution for your guides, you can pronounce the Respondent
guilty.
I declare, that I have seen no case of wilful and corrupt official misconduct, set forth according to the requisition of the constitution, and proved according to the common rulesof evidence.
I
sec many things imprudent and ill judged; many things that I could
wish had been otherwise; but corruption and crime I do not see.
Sir, the prejudices of the day will soon be forgotten; the passions,
if any there be, which have excited or favored this prosecution, will
subside; but the consequence of the judgment you are about to
render will outlive both them and you.
The Respondent is now
brought, a single unprotected individual, to this formidable bar of
judgment, to stand against the power and authority of the State.
I
know you can crush him, as he stands before you, and clothed as
you are with the sovereignty of the State. You have the power " to
Middlcse.v.

for

I will

!

change

his

countenance, and to send him away."

— Nor do

I

remind
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you that your judgment is to be rejudged by the community; and
as you have summoned him for trial to this high tribunal, you are
soon to descend yourselves from these seats of justice, and stand
I would not fail so much
before the higher tribunal of the world.
in respect to this Hon. Court, as to hint that it could pronounce a
No sir, it is not the
sentence, which the community will reverse.
world's revision, which I would call on you to regard; but that of
your own consciences when years have gone by, and you shall look
back on the sentence you are about to render. If you send away
the Respondent, condemned and sentenced, from your bar, you are
You will
yet to meet him in the world, on which you cast him out.
be called to behold him a disgrace to his family, a sorrow and
a shame to his children, a living fountain of grief and agony to

—

himself

be able to behold him only as an unjust judge,
has overtaken, and justice has blasted, you will
be able to look upon him, not without pity, but yet without remorse.
But, if, on the other hand, you shall see, whenever and wherever
you meet him, a victim of prejudice or of passion, a sacrifice to a
transient excitement; if you shall see in him, a man, for whose condemnation any provision of the constitution has been violated, or any
humble and
principle of law broken down; then will he be able
low as may be his condition then will he be able to turn the current of corn-passion backward, and to look with pity on those who
have been his judges. If you are about to visit this Respondent
with a judgment which shall blast his house; if the bosoms of the
innocent and the amiable are to be made to bleed, under your infliction, I beseech you to be able to state clear and strong grounds
Prejudice and excitement are transitory, and
for your proceeding.
Political expediency, in matters of judicature, is a
will pass away.
false and hollow principle, and will never satisfy the conscience of him
who is fearful that he may have given a hasty judgment. I earnestly
entreat you, for your own sakes, to possess yourselves of solid reasons, founded in truth and justice, for the judgment you pronounce,
which you can carry with you, till you go down into your graves;
reasons, which it will require no argument to revive, no sophistry,
no excitement, no regard to popular favor, to render satisfactory to
your consciences; reasons which you can appeal to, in every crisis
of your lives, and which shall be able to assure you, in your own
great e.vtremity, that you have not judged a fellow creature without
If

you

shall then

whom vengeance

—

—

mercy.

have done with the case of this individual, and now leave
your hands. But I would yet once more appeal to you as

Sir, I

him

in

public men; as statesmen; as men of enlightened minds, capable
of a large view of things, and of foreseeing the remote consequences of important transactions; and, as such, 1 would most earnestly
implore you to consider fully of the judgment you may pronounce.
You are about to give a construction to constitutional provisions,
which may adhere to that instrument for ages, either for good or
I may perhaps overrate the importance of this occasion to
evil.
the public welfare; but I confess it does appear to me that if this
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body give its sanction to some ot" the principles which have been
advanced on this occasion, then there is a power in the State above
the constitution and the law; a power essentially arbitrary and concentrated, the exercise of which may be most dangerous.
If impeachment be not under the rule of the constitution and the laws,
then may we tremble, not only for those who may be impeached,
but for all others.
If the full benefit of every constitutional provision be not extended to the Res|)ondent, his case becomes the case
of all the people of the Commonwealth.
The constitution is their
They have made it for their own protection, and for
constitution.
his among the rest.
They are not eager for his conviction. They
are not thirsting for his blood.
If he be condemned, without having his offences set forth, in the manner which they, by their constitution have prescribed; and proved, in the manner which they,
by their laws have ordained, then not only is he condemned unjustly,
but the rights of the whole people disregarded.
For the sake of the
people themselves, therefore, I would resist all attempts to convict
by straining the laws, or getting over their prohibitions. I hold up
before him tlie broad shield of the constitution; it" through that he
be pierced and fall, he will be but one sufi'erer, in a common catas-

—

trophe.
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ARGUMENT
THE CASE OF GIBBONS vs. OGDEN, IN THE SUPREME COURT OF
THE UNITED STATES, FEBRUARY TERM, 1824.

IN

This was an

appeal from the Court for the Trial of Iinpeachments and Correction of
New York. Aaron Ogden filed his bill in the Court of Chancer}- of

Errors of the State of

Thomas Gibbons, setting forth the several acts of the Legislature tliereof,
enacted for the purpose of securing to Robert R. Livingston and Robert Fulton, the exclusive navigation of all the waters within the jurisdiction of that State, with boats moved by
that State, against

or steam, for a term of years which has not yet expired

fire

to

award an

;

and authorising

tlie

Chancellor

injunction, restraining any person whatever from navigating those waters with

The

boats of that description.

bill

stated an assignment from Livingston

and Fulton

to

one

John R. Livingston, and from him to the complainant, Ogden, of the right to navigate the
waters between Elizabethtown, and other places in New Jersey, and the city of New York;
that Gibbons, tlu defendant below, was in possession of two steam boats, called the
an
StoM-liiiger and the Bellnna, which were actually employed in running between New York
I

an! Elizabethtown, in violation

of- the exclusive privilege

conferred on the complainant,

praying an injunction to restrain the said Gibbons from using the said boats, or any
,ther propelled by fire or steam, in navigating the waters within the territon' of New York.

>;n

I

The

injunction having been awarded, the

that

tl'.e

answer of Gibbons was

filed, in

which he

stated,

boats employed by him were duly enrolled and licensed, to be employed in ciiri^ing

on the coasting trade, under the act of Congress, passed the 18th of February, 1793, c. 8.
entitled, " An act for enrolling and licensing ships and vessels to be employed in the coastAnd the defendant insisted on his
ing trade and fisheries, and for regulating the same."
ri^ht, in virtue of such licenses, to navigate the waters

New York, the said acts

between Elizaljethtovvn and

of the Legislature of the State of

New York

ilie

city of

to the contrary^ notwith-

At the hearing, the Chancellor perpetuated the injunction, being of the opinion,
that the said acts were not repugnant to the constitution and l^ws of the United States, and

standing.

were

valid.

Impeachments and
and equity in the State, liefore which
was thereupon brought to this Court by appeal.

This decree was affirmed

Correction of Errors, which
the cause could be carried,

is

and

in the

Comt

for the Trial of

the highest Court of law
it

Mr. Webster, for the appellant, admitted, that there was a very
respectable weight of authority in favor of the decision, which was
sought to be reversed. The laws in question, he knew, had been
deliherately re-enacted by the Legislature of New York; and they
had also received the sanction, at different times, of all her judicial
tribunals, than which there were {ev^-, if any, in the country, more
The disposition of the
justly entitled to respect and deference.
Court would be, undoubtedly, to support, if it could, laws so passed
and so sanctioned. He admitted, therefore, that it was justly expected of him that he should make out a clear case; and unless he did
It should be remembered, howso, he did net hope for a reversal.
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ever, that the wliole of tliis biaiich of power, as exercised by this
The question must he decifled by
Court, was a power of revision.
the State Courts, and deeirhd in a particuhir manner, before it C(.\dd
Such decisions alone gave the Court jurish(! l)rought here at ail.
diction; and therefore, while they are to be respected as the judgments of learned judores, they are yet in the condition of all decisiiins from which the law allows an appeal.
It would not be a waste of time to advert to the existing state of
The use of
the Jocts connected with the subject of this litigation.
steam boats, on the coasts, and in the bays and rivers of the country,
had i)ecome very general. The intercoiirse of its ditlerent parts
essentially depended upon this mode of conveyance and transportaRivers and bays, in many cases, form the divisions between
tion.
Slates; and thence it was obvious, that if the States should make
regulations for the navigation of these waters, and such regulations
shiiuld be repugnant and hostile, embarrassment would necessarily
happen to the general intercourse of the community. Such events
had actually occurred, and had created the existing state of things.
\ly the law of iVew York, no one can navigate the bay of JSew
York, the North River, the Sound, the lakes, or any of the waters

of that State, by steam vessels, uithonl a license from (he granlecs of
JW'W Yorh, under penalty of forfeiture of the vessel.
By the law of the neighbouring State of Connecticut, no one can
enter her waters with a steam vessel havino- suck license.
liy the law of ]\ew Jersey, if any citizen of that State shall he
reslraincd, under the New York law, from using steam boats between
the ancient shores of New Jersey and New York, he shall be entitled to an action for damages, in JS''ew Jersey, with treble costs
again.st the party who thus restrains or impedes him tinder the km of
Js'lV) York!
This act of New Jersey is called an act of rctorliun
against the illegal and oppressive legislation of New York; and
seems to be defended on those grounds of public law which justiiy
reprisals between independent States.
It would hardly be contended, that nil these acts were consistent
If there were
with the laws and constitution of the United States.
no power in the general government, to control this extreme belligerent legislation of the States, the powers of the government were
essentially deticient, in a most important and interesting particular.
The present controversy respected the earliest of these State laws,
On those, this Court was now to pronounce;
those of New York.
and if th<^y should be declared to be valid and operative, he hoped
s <mebody would point out trhcre the State right stopped, and on
what grounds the acts of other States were to be held inoperative
and void.
It Mould be necessary to advert more particularly to the laws of
\cw York, as they were stated in the record. The first was passed
March 19th, 1787. By this act, a sole and exclusive right was
granted to John Fitch, of making and using every kind of boat or
vessel impelled by steam, in all creeks, rivers, bays, and waters,
within the territory and jurisdiction of New Y'ork, for fourteen years.
On the 27th of March, 1798, an act was passed, on the suggestion that Fitch was dead, or had withdrawn from the State, without

*
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having made any attempt to use his privilege, repealing the grant
and conferring similar privileges on Robert R. Livingston, for
the term of twenty years, on a suggestion, made by him, that he was
possessor of a mode of applying the steam engine to propel a boat, on new
On the 5th of April, 1803, anf)ther act
and advanlageons principles.
was passed, by which it was declared, that the rights and privileges
granted to R. R. Livingston, by the last act, should be extended to
him and Robert Fidton, for twenty years, from the passing of this act.
Then there is the act of April 11, 1808, purporting to extend the
monopoly, in point of time, five years for every additional boat, the
whole duration, however, not to exceed thirty years; and forbidding
any and all persons to navigate the waters of the State, with any
steam boat or vessel, without the license of Livingston and Fulton,
under penalty of forfeiture of the boat or vessel. And, lastly, comes
the act of April 9, 1811, for enforcing the provisions of the last mentioned act, and declaring, that the forfeiture of the boat or vessel,
found navigating against the provisions of the previous acts, shall
be deemed to accrue on the day on which such boat or vessel should
navigate the waters of the State; and that Livingston and Fidton
might immediately have an action for such boat or vessel, in like
manner as if they themselves had been dispossessed thereof by force;
and that on bringing any such suit, the defendant therein should be
prohibited, by injunction, from removing the boat or vessel out of
There were one or two
the State, or using it within the State.
other acts mentioned in the pleadings, which principally respected the
time allowed for complying with the condition of the grant, and
to him,

were not material

to the discussion of the case.
these acts, then, an exclusive right is given to Livingston and
Fidton, to use steam navigation on all the waters of New York, for
thirty years from 1808.
It is not necessary to recite the several conveyances and agreements, stated in the record, by which Ogden, the plaintiff below, derives title under Livingston and Fulton, to the exclusive use of part
of these waters.
The appellant being owner of a steam boat, and being found navigating the waters between New Jersey and the city of New York,
over which waters Ogden, the plaintiff below, claimed an exclusive
right, under Livingston and Fulton, this bill was filed against him by
Ogden, in October, 1818, and an injunction granted, restraining him
from such use of his boat. This injunction was made perpetual, on
the final hearing of the cause, in the Court of Chancery; and the
decree of the Chancellor has been duly affirmed in the Court of
The right, therefore, which the plaintiff below asserts to
Errors.
have and maintain his injunction, depends obviously on the general
validity of the New York laws, and, especially, on their force and
This right
operation as against the right set up by the defendant.
he states, in his answer, to be, that he is a citizen of New Jersey,
and owner of the steam boat in question; that the boat was a vessel
of more than twenty tons burden, duly enrolled and licensed for carrying on the coasting trade, and intended to be employed by him, in
that trade, between Elizabethtown, in New Jersey, and the city of
New York; and was actually employed in navigating between those

By
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places, at the time of, and until notice of the injunction from the

Court of Chancery was served on him.

On these pleadings the substantial question is raised: Are these
laws sucli as the Legislature of New Vork had a right to pass? If
so, do they, secondly, in their operation, interfere with any right enjoyed under the constitution and laws of the United States, and are
they, therefore, void, as far as such interference extends?
It may be well to state again their general purport and effect, and
the purport and effect of the other State laws, which have been enacted by way of retaliation.
steam vessel, of any description, going to New York, is forfeited to the representatives of Livingston and Fulton, unless she have

A

their license.

New

Going from
York, or elsewhere, to Connecticut, she is prohibited from entering the waters of that State, if she have such license.
If the representatives of Livingston and Fulton, in JVcw York, carry into effect, by judicial process, the provision of the New York
Jersey, they expose themselves to
laws, against any citizen of
a statute action, in J>feiv Jersey, for all damages, and treble costs.
The New York laws extend to all steam vessels; to steam frigates,

New

steam ferry-boats, and

They extend
ployed

foreign
coasting trade.
in

all

intermediate classes.

to public as well as private ships;

commerce, as well as

and to vessels ememployed in the

to those

The remedy is as summary as the grant itself is ample; for immediate confiscation, without seizure, trial, or judgment, is the penalty
of infringement.
In regard to these acts, he should contend, in the first place, that
they exceeded the power of the Legislature; and, secondly, that if
they could be considered valid, for any purpose, they were void,
still, as against any right enjoyed under the laws of the United
States, with which they came in collision; and that, in this case,
they were found interfering with such rights.
He should contend, that the power of Congress to regulate commerce, was complete and entire, and, to a certain extent, necessarily
exclusive; that the acts in question were regulations of commerce,
in a most important particular; and affecting it in those respects, in
which it was under the exclusive authority of Congress. He stated
He did not mean to say that all
this first proposition guardedly.
regulations which might, in their operation, affect commerce, were
e.xclusively in the power of Congress; but t\mt such power as had
been exercised in this case, did not remain with the States. Nothing was more complex than commerce; and in such an age as this, no
words embraced a wider field than commercial regulation. Almost
all the business and intercourse of life may be connected, incidenBut it was only
tally, more or less, with commercial regulations.
necessary to apply to this part of the constitution the well settled
Some powers are holden to be exclusive hi
rules of construction.
Congress, from the use of exclusive words in the grant; others, from
the prohibitions on the States to exercise similar powers; and others,
It has been by
again, from the nature of the powers themselves.
this mode of reasoning that the Court has adjudicated on many im-
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portant questions; and the

same mode

is

proper here.

And,

as

some

powers have been holden exclusive, and others not so, under the
same form of expression, from the nature of the different powers
respectively; so, where the power, on any one subject, is given in
o-eneral words, like the power to regulate commerce, the true method
of construction would be, to consider of what parts the grant is
composed, and M'hich of those, from the nature of the thing, ought
The right set up in this case, under
to be considered exclusive.
Now, he thought it very
the laws of New York, is a monopoly.
reasonable to say, that the constitution never intended to leave with
the States the power of granting monopolies, either of trade or of
navigation; and, therefore, that as to this, the commercial power was
exclusive in Congress.
It was in vain to look for a precise and exact .defmiiion of the
powers of Congress, on several subjects. The constitution did not
undertake the task of making such exact definitions. In conferring
powers, it proceeded in the way of enumeration, stating the powers
conferred, one after another, in few words; and, where the power
was general, or complex in its nature, the extent of the grant must
necessarily be judged of, and limited, by its object, and by the nature of the power.
Few things were better known, than the immediate causes which
led to the adoption of the present constitution; and he thought nothing clearer, than that the prevailing motive was to regulate commerce;
to rescue it from the embarrassing and destructive consequences,
resulting from the legislation of so many different States, and to
The great objects
place it under the protection of a luiiform law.
were commerce and revenue; and they were objects indissolubly con-

By the confederation, divers restrictions had been imposed
nected.
on the States; but these had not been found sufficient. No State,
treaty;
it was true, could send or receive an embassy; nor make any
nor enter into any compact with another State, or with a foreign
power; nor lay duties, interfering with treaties which had been enBut all these were found to be far short of
tered into by "Congress.
what the actual condition of the country required. The States
could still, each for itself, regulate commerce, and the consequence
was, a perpetual jarring andliostility of commercial regulation.
In the history of the times, it was accordingly found, that the
great topic, urged on all occasions', as showing the necessity of a
new and different government, was the state of trade and commerce.
To benefit and improve these, was a great object in itself; and it
became greater when it was regarded as the only means of enabling
the country to pay the public debt, and to do justice to those who
had most effectually labored for its independence. The leading
The New Jersey
state papers of the time are full of this topic.
resolutions* complain, that the regulation of trade was in the power
of the several States, within their separate jurisdiction, in such a
degree as to involve many difficulties and embarrassments; and they
express an earnest opinion, that the sole and exclusive power of reguMr.
lating trade with foreign States, ought to be in Congress.
Witherspoon's motion in Congress, in 1781, is of the same general
* 1
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character; and the report of a committee of that body, in MSo, is
It declaros that Congress ought to possess the
still more emphatic.
sole and exclitsive power of regulating trade, as well with foreign
nations, as between the States.'
'Jhe resolutions of Virginia, in
January, 1786, which were the immediate cause of the convention,
put forth this same great object.
Indeed, it is the ouly object stated
in those resolutions.
There is not another idea in the whole document.
The entire purpose for which the delegates assembled at
Annapolis, was to devise means for tlie uniform regulation of trade.
They found no means, but in a general government; and they recommended a convention to accomplish that purpose. Over whatever
other interests of tlie country this government may ditfusc its benefits, and its blessings, it will always be true, as matter of historical
fact, that it had its inmiediate origin in the necessities of commerce;
and, for its immediate object, the relief of those necessities, by removing their causes, and by establishing aunifoDn and steady system.
It would be easy to show, by reference to the discussions in the
several State conventions, the prevalence of the same general topics; and if any one would look to the proceedings of several of the
States, especially to those of Massachusetts and JNew York, he
would see, very plainly, by the recorded lists of votes, that wherever
this commercial necessity was most strongly felt, there the proposed
new constitution had most Iriends. In the JNew York convention,
the argument arising from this consideration was strongly pressed,
by the distinguished person whose name is connected with the present
question.
do not find, in the history of the formation and adoption of
the-constitution, that any man speaks of a general concurrent ]jower,
in the regulation of foreign and domestic trade, as still residing in
the States.
The very object intended, more than any other, w as to
take away such power.
If it had not so provided, the constitution
would not have been worth accepting.
He contended, therefore, that the people intended, in establishing
the constitution, to transfer, from the several States to a general
government, those high and important powers over commerce, which,
in their exercise, were to maintain an uniform and general system.
From the very riature of the case, these powers must be exclusive;
that is, the higher branches of commercial regulation must be exclusively committed to a single hand.
AVhat is it that is to be regulated.'
Not the commerce of the several States, respectively, but the
commerce of the United States. Henceforth, the commerce of the
States was to be an unit; and the system by which it was to exist
and be governed, must necessarily be complete, entire, and uniform.
Its character was to be described in the flag which waved over it,
PLLRiBus UNUM. Now, how could individual States assert a riijht
of concurrent legislation, in a case of this sort, without manifest
encroachment and -confusion? It should be repeated, that the words
used in the constitution, " to regulate commerce," are so very general and extensive, that they might be construed to cover a vast
field of legij;lation, part of which has always been occupied by State
laws; and, therefore, the words must have a reasonable construction,
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and the power should be considered as exclusively vested in Congress, so far, and so far only, as the nature of the power requires.
And he insisted, that the nature of the case, and of the power, did
imperiously require, that such important authority as that of granting monopolies of trade and navigation, should not be considered as
still retained by the States.
It is apparent, from the prohibitions on the power of the States,

power was not supposed to be left with
the exception, out of these prohibitions, of the inspection laws, proves this still more clearly.
Which most concerns the
commerce of this country, that New York and Virginia should have
an uncontrolled power to establish their inspection for flour and tobacco, or that they should have an uncontrolled power of granting
either a monopoly of trade in their own ports, or a monopoly of navigation over all the waters leading to those ports?
Yet, the argument on the other side must be, that, although the constitution has
sedulously guarded and limited the first of these powers, it has left
the last wholly unlimited and uncontrolled.
But, although much had been said, in the discussion on former
occasions, about this supposed concurrent power in the States, he
found great difficulty in understanding what was meant by it.
It
was generally qualified, by saying, that it was a power, by which
the States could pass laws on the subjects of commercial regulation,
which would be valid, until Congress should pass other laws controlling them, or inconsistent with them, and that then the State laws
must yield. What sort of concurrent powers were these, which could
Indeed, the very reading of the clause in the
not exist together?
constitution must put to flight this notion of a general concurrent
power.
The constitution was formed for all the States; and ConNow, what is the
gress was to have power to regulate commerce.
import of this, but that Congress is to give the rule to establish
And, can
the system to exercise the control over the subject?
more than one power, in cases of this sort, give the rule, establish
As it is not contended that
the system, or exercise the control?
the power of Congress is to be exercised by a supervision of State
legislation; and, as it is clear, that Congress is to give the general
rule, he contended, that this power of giving the general rule was
transferred, by the constitution, from the States to Congress, to be
And, consequently, that all
exercised as that body might see fit.
those high exercises of power, which might be considered as giving
the rule, or establishing the system, in regard to great commercial
Of this charinterests, were necessarily left with Congress alone.
acter he considered monopolies of trade or navigation; embargoes;
the system of navigation laws; the countervailing laws, as against
foreign states; and other important enactments respecting our conIt appeared to him a most reasonable connexion with such states.
struction, to say, that in these respects, the power of Congress is
If it be not so, where is
exclusive, from the nature of the power.
the limit, or who shall fix a boundary for the exercise of the power
of the States? Can a State grant a monopoly of trade? Can New
York shut her ports to all but her own citizens? Can she refuse admission to ships of particular nations? The argument on the other
that the g-eneral concurrent

them.

And
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is, and must be, that she might do all these things, until ConAnd this is called concurrent
gress should revoke her enactiiicuts.
Wh.at confusion such notions lead to, is obvious enough.
legislation.
power in the States to do anything, and everything, in regard to
comnierce, till Congress shall undo it, would suppose a state of
things, at least as bad as that which existed before the present con-

side

A

It is the true wisdom <jf these governments to keep their
The general government should not
action as distinct as possible.
seek to operate where the States can operate with more advantage
to the community; nor should the States encroach on ground, which
the public good, as well as the constitution, refers to the exclusive

stitution.

control of Congress.
York, the laws
these laws of
If the present state of things
of Connecticut, and the laws of ]\ew Jersey, had been all presented, in the convention of New York, to the eminent person whose
name is on this record, and who acted, on that occasion, so important a part; if he had been told, that, after all he had said in favor

—

New

new government, and of its salutary effects on commercial
regulations, the time should yet come, when the North River would
be shut up by a monopoly from New York; the Sound interdicted
by a p(mal law of Connecticut; reprisals authorised by New Jersey,
against citizens of New York; and when one could not cross a ferry,
of the

without transhipment; dops any one suppose he would have admitted
this, as compatible with the government which he was recom-

all

mending?
This doctrine of a general concurrent power in the States, is inIf it be admitted, no one can say where it
sidious and dangerous.
The States may legislate, it is said, wherever Congress
will stop.
But who is to judge
has not made a. pkiianj exercise of its power.

whether Congress has made this plenary exercise of power r Congress has acted on this power; it has done all that it deemed wise;
and are the States now to do whatever Congress has left undone?
Congress makes such rules as, in its judgment, the case requires;
and those rules, whatever they are, constitute the system.
All useful regulation does not consist in restraint; and that which
Congress sees tit to leave free, is a part of its regulation, as much
as the rest.

He thought the practice under the constitution sufficiently evinced, that this portion of the commercial power was exclusive in ConWhen, before this instance, have the States granted monopgress.
When, until nov/, have they interfered with the navigation
olies?
of the country? The pilot laws, the health laws, or quarantine
laws, and various regulations of that class, which have been recognised by Congress, are no arguments to prove, even if they are to
be called commercial regulations, which they are not,) that other
regulations, more directly and strictly commercial, are not solely
There was a singular fallacy, as he
within the power of Congress.
humbly ventured to think, in the argument of very learned and
(,

most respectable persons, on this subject. That argument alleges,
that the States have a concurrent power with Congress, of regulating commerce; and its proof of this position is, that the States have,
without any question of their right, passed acts respecting turnpike
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roads, toll bridges, and ferries.
These are declared to be acts of
cominercitil regulation, a.Tecting not only the interior commerce of
the vState itself, but also commerce between different States.
Therefore, as all these are commercial regulations, and are yet acknowledged to be rightfully established by the States, it follows, as is
supposed, that the States must have a concurrent power to regulate

comnierce.

Now, what was
Does it

the inevitable consequence of this mode of reanot admit the power of Congress, at once, upon
all these minor objects of legislation?
If all these be regulations of
commerce, within the meaning of the constitution, then, certainly,
Congress having a concurrent power to regulate commerce, may
establish ferries, turnpikes, bridges, &c. and provide for all this detail of interior legislation.
To sustain the interference of the State,
in a high concern of maritime commerce, the argument adopts a
principle which acknowledges the right of Congress, over a vast
scope of internal legislation, which no one has heretofore supposed
to be within its powers.
But this is not all; for it is admitted, that
when Congress and the States have power to legislate over the same
subject, the power of Congress, when exercised, controls or extinguishes the State power; and, therefore, the consequence would
seem to follow, from the argument, that all State legislation, over
such subjects as have been mentioned, is, at all times, liable to the
superior power of Congress; a consequence, which no one would
aduiit for a moment.
The truth was, he thought, that all these
things were, in their general character, rather regulations of police
than of commerce, in the constitutional understanding of that term.
road, indeed, might be a matter of great commercial concern.
In many cases it is so; and when it is so, he thought there was no
doubt of the power of Congress to make it. But, generally speaking, roads, and bridges, and ferries, though, of course, they affect
commerce and intercourse, do not obtain that importance and elevasoning.''

A

be deemed commercial regulatioiis. A reasonable conmust be given to the constitution; and such construction
is as necessary to the just power of the States, as to the authority
Quarantine laws, for example, may be considered as
of Congress.
In
affecting commerce; yet they are, in their nature, health laws.
England, we speak of the power of regulating commerce, as in
Parliament, or the King, as arbiter of commerce; yet the city of
London enacts health laws. "Would any one infer from that circumstance, that the city of London had concurrent power with Parliament or the Crown to regulate commerced or, that it might grant a
monoply of the navigation of the Thames? While a health law is
reasonable, it is a health law; but if, under color of it, enactments
should be made for other purposes, such enactments might be void.
In the discussion in the 3jew York Courts, no small reliance was
placed on the law of that St^e prohibiting the importation of slaves,
as an example of a commercial regulation, enacted by State authorThat law may or may not be constitutional and valid. It has
ity.
been referred to generally, but its particular provisions have not
been stated. When they are more clearly seen, its character may
be better determined.
tion, as

struction

to
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It might further be argued, that the power of Congress over these
high branches of commerce was exclusive, from the consideration
J hat
that Conoress possessed an exchisive adniirahy jurisdiction.
hardly be c mtesti d.
it did possess sucii exclusive jurisdiction, would
No State pretended to exercise any jurisdiction of tluit kind. The
States had aljolishcd their Courts of Admiralty, when the constitu-

Over these waters, therefore, or, at least,
are the sul>ject of this monoply, New York
They are a part of the high sea, and
has no jurisdiction whatever.
The authorities of that State
not within the body of any county.
could not punish for a murder, committed on board one of these
'Jhis
boats, in some places within the range of this exclusive grant.

tion

went

into operation.

some of them, which

restraining of the States from all jurisdiction, out of the bodies of
own counties, shows plainly enough, that navigation on the
high seas, was understood to be a matter to be regulated only by
Congress.
It is not unreasonable to say, that what are called the

their

York, are, to purposes of navigation and commerThere is no ceswaters of the United States.
sicn, indeed, of the waters themselves, but their nse, for those
purposes, seemed to be entrusted to the exclusive power of ConSeveral States have enacted laws, which would appear to
gress.
imjjly their conviction of the power of Congress, over navigable

waters of

New

cial regulation, the

waters, to a greater extent.
If there be a concurrent power of regulating commerce on the
high seas, there must be a concurrent admiraUy jurisdiction, and a
It is a common principle, that
concurrent control of the waters.
arms of the sea, including navigable rivers, belong to the sovereign,
Their use is navigation. The
so far as navigaiion is concerned.
United States "possess the general power over navigation, and, of
course, ought to control, in general, the use of navigable waters.
If it be admitted, that for purposes of trade and navigaiion, the North
River, and its bay, are the river and bay of New York, and the

Chesapeake the bay of Virginia, very great inconveniences and

much

confusion might be the result.
now be well to take a nearer view of these laws, to see
more exactly what their provisions were, what consequences have
followed from them, and what would and might follow from other
It mitrht

similar laws.
first grant to John Fiich, gave him the sole and exclusive
of making, employing, and navigating, all boats impelled byfire or steam, " in all creeks, rivers, haijs, and ivakrs, wilhin the ierriAny other person, navigating
torif and jnyisdidion of the S/a/e."
such boat, was to forfeit it, and to pay a penahy of a hundred
The subsequent acts repeal this, and grant similar privipounds.
leges to Livingston and Fullon: and the act of 1811 provides the
extraordinary and summary rcmcdif, which has been already stated.
The river, the bay, and the marine league along the shore, are all
Any vessel, therefore, of this dewithin the scope of this grant.
scription, coming into any of those waters, without a license, whether
from another State, or from abroad, whether it be a public or private
vessel, is instantly forfeited to the grantees of the monopoly.

The
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Now, it, must be remembered, lliat this grant is made as an exercise of sovereign polllical jjoirer.
It is not an inspection law, nor a
health law, nor passed by any derivative authority; it is professedly
an act of sovereign power. Of course, there is no limit to the power, to be derived from the purpose for which it is exercised.
If exercised for one purpose, it may be also for another.
No one can
inquire into the inolives which influence sovereign authority.
It is
enough, that such power manifests its will. The motive alleged in
this case is, to remunerate the grantees for a benefit conferred by
them on the public. But there is no necessary connexion between
that benefit and this mode of rewarding it; and if the State could
grant this monopoly for that purpose, it could also grant it for any
other purpose.
It could rnake the grant for money; and so make
the monopoly of navigation over those waters a direct source of

When

this monopoly shall expire, in 1838, the State may
any pecuniary consideration which the holders may
offer, and the State to receive.
If the State may grant this monopoly, it may also grant another,

revenue.
continue
see fit to

it,

for

for other descriptions of vessels; for instance, for all sloops.

If

them

it

to

can grant these exclusive privileges to a

many;

that

is, it

may

grant them to

all

its

i'ew,

it

own

may

grant

citizens, to

the exclusion of everybody else.
But the waters of New York are no more the subject of exclusive grants by that State, than the waters of other States are subjects
of such grants by those other States.
Virginia may well exercise,
over the entrance of the Chesapeake, all the power that New York
can exercise over the bay of New York, and the waters on the
shore.
The Chesapeake, therefore, upon the principle of these
laws, may be the subject of State monopoly; and so may the bay of
But this is not all. It requires no greater power,
Massachusetts.
to grant a monopoly of trade, than a monopoly of navigation.
Of
course, New York, if these acts can be maintained, may give an
exclusive right of entry of vessels into her ports.
And the other
These are not extreme cases.
States may do the same.
have
only to suppose that other States should do what New York has
already done, and that the power should be carried to its full extent,
To all this, there is no answer to be given except this, that the
concurrc7it power of the States, concurrent though it be, is yet subordinate to the legislation of Congress; and that, therefore. Congress
may, when it pleases, annul the State legislation; but, until it does
so annul it, the State legislation is valid and ef}"ectual.
W^hat is
there to recommend a construction which leads to a result like this?
Here would be a perpetual hostility; one Legislature enacting laws,
till another Legislature should repeal them; one sovereign power
giving the rule, till another sovereign power should abrogate it; and
all this under the idea of concurrent legislation!
But further; under this concurrent power, the State does that which
Congress cannot do; that is, it gives preferences to the citizens of
some States over those of others. I do not mean here the advantages conferred by the grant on the grantees; but the disadvantages
to whick.it subjects all the other citizens of New York.
To impose

We
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an extraordinary tax on sfoam navigation visiting tlie ports of New
is giving a prcllronce
it free cverywiiere else,
This Conto the citizens of otlicr Stales over those of IVew ^^)rl<.
gress could not do; and yet the State does it: so tiiat tliis power, at
first subordinate, then concurrent, now becomes paramount.
The people of New York have a right to be protected against
It is one of the objects for wiiich they agreed to
this monoi)oly.
this constitution, that they should stand on an equality in commercial regulations; and if the government should not insure them that,
the promises made to them, in its behalf, would not be performed.
He contended, therefore, in conclusion on this point, that the
power of Congress over these high branches of conunercial regulation, was shown to be exclusive, by considering what was wished
and intended to he done, w hen the convention, for forming the constitution, was called; by what was understood, in the State conventions, to have been accomplished by the instrument; by the j)rohibitionson tlie States, and the express exception relative to inspection
laws; by the nature of the power itself; by the terms used, as
connected with the nature of the power; by the subsequent understanding and practice, both of Congress and the States; by the
grant of exclusive admiralty jurisdiction to the federal government;
by the manifest danger of the opposite doctrine, and the ruinous
consequences to which it directly leads.
It required little now to be said, to prove that this exclusive grant
is a law' regulating commerce; although, in some of the discussions
If it be not a regulaelsewhere, it had been called a law of police.
tion of commerce, then it follows, against the constant admission on
the other side, that Congress, even by an express act, could not
annul or control it. For if it be not a regulation of commerce,
Congress has no concern with it. But the granting of monopolies
It
of this kind is always referred to the power over commerce.
was as arbiter of commerce that the King formerly granted such
monopolies.* This is a law regulating commerce, inasmuch as it
imposes new conditions and terms on the coasting trade, on foreign
trade generally, and on foreign trade as regulated by treaties;
and inasmuch as it interferes with the free navigation of navigable

York, and leaving

waters.
If, then, the power of commercial regulation, possessed by Congress, be, in regard to the great branches of it, exclusive; and if
this grant of New York be a commercial regulation, affecting commerce, in respect to these great branches, then the grant is void,
whether any case of actual collision had happened or not.
But, he contended, in the second place, that whether the grant
were to be regarded as wholly void or not, it must, at least, be inoperative, when the rights claimed under it came in collision with
other rights, enjoyed and secured under the laws of the United
States; and such collision, he maintained, clearly existed in this
case.
It would not be denied that the law of Congress was paraThe constitution has expressly provided for that. So
mount.
that the only question in this part of the case is, whether the two
The appellant had a right
rights be inconsistent with each other.
*

1
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New Jersey to New York, in a vessel, owned by himof tlie proper legal description, and enrolled and licensed according to law.
This rJo-Zii belonged to him as a citizen of the
United States. It was derived under the laws of the United States,
and no act of the Legislature of New York can deprive him of it,
any more than such act could deprive him of the right of holding
lands in that State, or of suing in its Courts.
It appears from the
record, that the boat in question was regularly enrolled, at Perth
Amboy, and properly licensed for carrying on the coasting trade.
Under this enrolment, and with this license, she was proceeding to
New York, Avhen she was stopped by the injunction of the ChanThere can
cellor, on the application of the New York grantees.
be no doubt that here is a collision, in fact; that which the appellant
claimed as a right, the respondent resisted; and there remains nothing
now but to determine, whether the appellant had, as he contends,
a ris;ht to navigate these waters; because, if he had such right, it
must prevail. Now, this right was expressly conferred by the laws
of the United States.
The first section of the act of February,
1793, c. 8. regulating the coasting trade and fisheries, declares,
to

go from

self,

and vessels, enrolled and licensed as that act provides,
" and no others, shall be deemed ships or vessels of the United

that all ships

States, entitled to the privileges of ships or vessels employed in the
The fourth section of the same decoasting trade or fisheries."
clares, "that in order to the licensing of any ship or vessel, for
carrying on the coasting trade or fisheries," bond shall be given,
And the same section
8ic. according to the provisions of the act.
declares, that the owner having complied with the requisites of the
law, "it shall be the duty of the Collector to grant a license for
carrying on the coasting trade;" and the act proceeds to give the
form and words of the license, which is, therefore, of course, to be
received as a part of the act; and the words of the license, after
the necessary recitals, are, " license is hereby granted for the said
vessel to be employed in carrying on the coasting trade."
Words could not make this authority more express.
The Court below seemed to him, with great deference, to have
mistaken the object and nature of the liceiisc. It seemed to have
been of opinion that the license had no other intent or effect than
But this
to ascertain the ownership and character of the vessel.
was the peculiar office and oVjject of the enrolment. That document
ascertains that the regular proof of ownership and character has
been given; and i\\e license is given, to confer the right, to which
It is the authority which the
the party has shown himself entitled.
master carries with him, to prove his right to navigate freely the waters of the United States, and to carry on the coasting trade.
In some of the discussions which had been had on this question,
it had been said, that Congress had only provided for ascertaining
the ownership and property of vessels, but had not prescribed to
what use they might be applied. But this he thought an obvious
error; the whole object of the act regulating the coasting trade, was
to declare what vessels shall enjoy the benefit of being nsed in the

coasting trade.
it

to others,

To

secure this use to certain vessels, and to deny
the purpose for which the act was passed.

was precisely
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error, or what he huinhly supposed to he the error, in the judgment of the Court helow, consisted in that Court's having ihouglit,
that ahhougli Congress »j»g/(/ ru/, it had imI yet acUd, in sueh a way
as to confer a ri^lil on tiie appellant: whereas, if a right was not
given hy this law, it never could he given; no law could he more
It iiad hecn admitted, that supposing there was a provision
express.

The

in the act

of Congress, that

all

vessels duly licensed should he at

liberty to navigate, for the jjurpose of trade and commere, over all
the navigable harbours, hays, rivers and lakes, within the several

States, any law of the States, creating |)articular jjrivileges as to
any particular class of vessels, to the contrary notwithstanding, the
only question that could arise, in such a case, would be, whether
the law was constitutional; and that if that was to be granted or decided, it would certainly, in all Courts and places, overrule and set

aside the State grant.
Now, he did not see that such supposed case could be distinguished
show a provision in an act of Congress, that
from the present.
all vessels, duly licensed, may carry on the coasting trade; nobody
doubts the constitutional validity of that law; and we show that this
This is all
vessel was duly licensed according to its provisions.
The presence or absence of
that is essential in the case supposed.
a non obstante clause, cannot afiect the extent or operation of the act
Congress has no power of revoking State laws, as a
of Congress.
It legislates over subjects; and over those subjects
distinct power.

We

which are within

its

power,

its

legislation

is

supreme, and necessa-

inconsistent or repugnant State legislation.
If
Congress were to pass an act expressly revoking or annulling, in
York grant, such an act would be wholly
whole or in part, this
If the New York grant be opposed to, or
useless and inoperative.
inconsistent with, any constitutional power which Congress has exercised, then, so far as the incompatibility exi.sts, the grant is nugatory and void, necessarily, and by reason of the supremacy of the
But if the grant be not inconsistent with any exerlaw of Congress.
cise of the powers of Congress, then, certainly. Congress has no
Such an act of Congress, therefore,
authority to revoke or annul it.
rily

overrules

all

New

would be either unconstitutional or supererogatory. The laws of
Congress need no non obstante clause. The constitution makes them
supreme, when State laws come into opposition to them; so that in
these cases there is no question except this, whether there be, or be
not, a repugnancy or hostility between the law of Congress and the
Nor is it at all material, in this view, whether
law of the State.
the law of the State be a law regulating commerce, or a law of police, or by whatever other name or character it may be designated.
l( its provisions be inconsistent with an act of Congress, they are
The whole argument,
void, so far as that inconsistency extends.
therefore, is substantially and effectually given up, when it is admitted, that

Congress might, by express terms, abrogate the State grant,

it should not stand in the way of its own legislation;
because, such express terms would add nothing to the effect and
operation of an act of Congress.
He contended, therefore, upon the whole of this point, that a case
of actual collision had been made out, in this case, between the

or declare that
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State grant and the act of Congress; and as the act of Congress was
entirely unexceptionable, and clearly in pursuance of its constitutional powers, the State grant must yield.

There were other provisions of the constitution of the United
which had more or less bearing on this question: " No State

States,

consent of Congress, lay any duty of tonnage."
color of grants like this, that prohibition might be wholly
This grant authorises Messrs. Livingston and Fulton to
evaded.
York. They, of course,
license navigation in the waters of
They may require a pecuniary conlicense it on their own terms.
sideration, ascertained by the tonnage of the vessel, or in any other
shall, without the

Under

New

manner. Probably, in fact, they govern themselves, in this respect,
by the size or tonnage of the vessels, to which they grant licenses.
Now, what is this but substantially a tonnage duty, under the law
of the State.'' Or does it make any difference, whether the receipts
go directly to her own treasury, or to the hands of those to whom
she has made the grant ?
There was, lastly, that provision of the constitution which gives
Congress power to promote the progress of science and the useful
arts, by securing to authors and inventors, for a limited time, an exclusive right to their

own

writings and discoveries.

Congress had

exercised this power, and made all the provisions which it deemed
The States might, indeed, like munificent inuseful or necessary.
dividuals, exercise their own bounty towards authors and inventors,
But to confer reward by exclusive grants,
at their own discretion.
even if it were but a part of the use of the writing or invention, was
not supposed to be a power properly to be exercised by the States.
Much less could they, under the notion of conferring rewards in
such cases, grant monopolies, the enjoyment of which should be
essentially incompatible with the exercise of rights holden under the
He should insist, however, the less on
laws of the United States.
these points, as they were open to counsel, who would ccme after
him, on the same side, and as he had said so much upon what appeared to him the more important and interesting part of the argument.

ARGUMENT
IN

THE CASE OF OGDEN vs. SAUXDERS, IN THE SUPREME COURT
OF THE UNITED STATES, JANUARY TER.^I, 1827.

This was an action of Assumpsit brought originally in the Circuit Court of Louisiana
by Saunders, a citizen of Kentiuky, against Ogden.a citizen of Louisiana. Tlie plaintiff
below declareJ upon certain bills of exchange, drawn on the oOth of September, 1806, by
one Jordan, at Lexington, in the State of Kentucky, upon the defendant below, OgJen, in
the city of i\ew York, (the defendant then being a ci'izen and resident of the State of New

York,) accepted by him at the city of New York, and protested for non-payment.
The defendant below pleaded several pleas, among which was a certificate of discharge
under the act of the legislature of ilie State of New York, of April 3d, 1801, for the relief
of insolvent debtors, commonly called the threefourths act.
The jury foiuid the facts in the form of a special verdict, on which the Court rendered a
judgment for the plaintilT below, and the cause was brought by writ of error before this
Court.

York

The

qiiestion,

which arose under

this plea as to the validity of the

as lieing repugnant to the constitution of the United States,

term, 1824, by Mr. Clay, Mr.

D. B. Ogdcn, and Mr. Haines,

and by Mr. Webster and Mr. JVheaton,

was argued

law of
at

New

February

for the plaintiff in error,

and the cause was
was again argued at tlie present term, by
Mr. Webster and Mr. Wheaton, against the validity, and by tlie Attorney General, Mr.
E. Livingston, Mr. D. B. Ogden, Mr. Jones, and Mr. Sampson, for the validity.
Mr. Wheaton opened the argument for the defendant in error; he was followed by the
counsel for llie plaintiff in error; and Mr. Webster replied as follows
for the defendant in error,

continued for advisement until die present term.

It

:

The question arising in this case is not more important, nor so
important even, in its bearing on individual cases of private right,
as in its character of a public political question.
The constitution
was intended to accomplish a great political object. Its design was
not so much to prevent injustice or injury in one case, or in successive single cases, as it was to make general salutary provisions,
which, in their operation, should give security to all contracts, stability to credit, uniformity among all the States, in those things which
materially concerned the foreign commerce of the country, and their
own credit, trade, and intercourse among themselves. The real
question is, therefore, a much broader one than has been argued.
It is this, whetlier the constitution has not, for general political purposes, ordained that bankrupt laws should be established only by national authority }
contend that such was the intention of the
constitution; an intention, as we think, plainly manifested by a consideration of its several provisions.

We
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The

act of

that a debtor

New York,

under which

may be discharged from

this question arises, provides,
all

his debts,

upon assigning

VV'hen applied
his property to trustees i'or the use of his creditors.
to the discharge of debts, contracted before the date of the law, this

Court has decided that the act is invalid.* The act itself makes no
between past and future debts, but provides for the discharge of both in the same manner. In the case, then, of a debt
distinction

admitted, that the act does impair the obligawish the full extent of this decision to be
It is not, merely, that the legislature of the State
well considered.
cannot interfere, by law, in the particular case of A. or B., to injure
or impair rights which have become vested under contracts; but it
is, that they have no power, by general law, to regulate the manner
in which all debtors may be discharged from subsisting contracts; in
other words, they cannot pass general bankrupt laws, to be applied
Now, it is not contended that such laws are unjust, and
in presenti.
It is not said they are unought not to be passed by any legislature.
On the contrary, we know the general experience
wise or impolitic.
is, that when bankrupt laws are established, they make no distinction
between present and future debts. While all agree that special
acts, made for individual cases, are unjust, all admit that a general
The queslaw, made for all cases, may be both just and politic.
tion, then, which meets us in the threshold, is this: if the constitution meant to leave the States the power of establishing systems of
bankruptcy to act upon future debts, what great or important object,
of a political nature, was answered, by denymg the power of making
such systems applicable to existing debts?
The argument used in Slvr^ts vs. Crmmmsliield, was, at least, a
It maintained, that the prohibiplausible and consistent argument.
tion of the constitution was levelled only against interferences in
individual cases, and did not apply to general laws, whether those
But the
laws were retrospective or prospective in their operation.
Court rejected that conclusion. It decided, that the constitution
was intended to apply to general laws, or systems of bankruptcy; that
an act, providing that all debtors might be discharged from all creditors, upon certain conditions, was of no more validity than an act,
providing that a particular debtor. A., should be discharged on the
same conditions from his particular creditor, B.
It being thus decided that general laws are thus within the prohibition of the constitution, it is for the plaintiff in error now to show,
on what ground, consistent with the general objects of the constitution, he can establish a distinction, which can give effect to those
general laws in their application to future debts, while it <lenies
them effect in their application to subsisting debts. The words are,
^^
that " no State sliall pass anij law impaiying the obligation of contracts.
obligation;
The general operation of all such laws is, to impair that
This is adthat is, to discharge the obligation witiiout fulfilling it.
mitted; and the only ground taken for the distinction to stand on is,
that when the law was in existence, at the time of the making the
contract, the parties must be supposed to have reference to it, or, as
Beit is usually expressed, the law is made a part of the contract.

already existing,

tion of contracts.

it is

We
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fore considennf]f what foundation there is for this argument, it may
to inquire, what is that ol)li(ration of contracts of which the

be well

constitution speaks, and whence is it derived?
Tlie definition given by tlie Court in Slur^in vs. Crowninshield, is
" A contract," say the Court,
sufficient for our present purpose.

"

is an agreement to do some particular thing; the law binds the
party to perform this agreement, and this is the obligation of the
contract."'
It may, indeed, prol)aI)ly, be correct to suppose the constitution

We speak,
used the words in somewiiat of a more popular sense.
example, familiarly of a usurious contract, and yet we say,
speaking technically, that a usurious agreement is no contract.
By the obligation of a contract, we should understand the constiIf the
tution to mean, the duty of performing a Irgal agreement.
JJut bound by
contract be lawful, the party is bound to perlorm it.
what? What is it that binds him? And tiiis leads to what we regard
That arguas a principal fallacy in the argument on the other side.
ment supposes, and insists, that the whole obligation of a contract
has its origin in the municipal law. This position we controvert.
We do not say that it is that obligation which springs from conscience
merely; but we deny that it is only such as springs from the particuIt must be a lawlar law of the place where the contract is made.
ful contract, doubtless; that is, permitted and allowed; because
society has a right to prohibit all such contracts, as well as all such
But if the conactions, as it deems to be mischievous or injurious.
tract be such as the law of society tolerates, in other words, if it be
lawful, then we say, the duty of performing it springs from universal
law.
And this is the concurrent sense of all the writers of authority.
The duty of performing promises is thus shown to rest on universal
law; and if, departing from this well established principle, we now
for

follow the teachers who instruct us that the obligation of a contract
has its origin in the law of a particular State, and is, in all cases,

what that law makes

it,

and no more, and no

less,

find ourselves involved in inexplicable difficulties.

we

shall probably

A man promises,

pay money in New York; is the obby the laws of that State? or does
We contend that the obligait subsist independent of those laws?
tion of a contract, that is, the duty of performing it, is not created
by the law of the particular place where it is made, and dependent on
that law for its existence; but that it may subsist, and does subsist,
without that law, and independent of it. The obligation is in the contract itself, in the assent of the parties, and in the sanction of universal
This is the doctrine of Grolius, Vattcl, Burlemaqid, Pothier, and
law.
The contract, doubtless, is necessarily to be enforced
Riilhofortli.
by the municipal law of the place where performance is demanded.
The municipal law acts on the contract after it is made, to compel
But this is a very
its execution, or give damages for its violation.
different thing from the same law, being the origin or fountain of
Two
Let us illustrate this matter by an example.
the contract.
persons contract together in New York for the delivery, by one to
the other, of a domestic animal or utensil of husbandry, or a weapon
This is a lawful contract, and while the parties remain in
of war.
for a valuable consideration, to

ligation of that contract created
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New York, it is to be enforced by the laws of that State. But if
they remove with the article to Pennsylvania or Maryland, there a
new law comes to act upon the contract, and to apply other remeThus far the remedies are furnished by the
dies if it be broken.
But suppose the same parties to go together to a
laws of society.
savage wilderness, or a desert island, beyond the reach of the laws
of any society, the obligation of the contract still subsists, and is as
perfect as ever, and is now to be enforced by another law, that is,
the law of nature, and the party to whom the promise was made,
has a right to take by force the animal, the utensil, or the weapon,
that was promised to him.
The right is as perfect here, as it was
in Pennsylvania, or even in New York; but this could not be so if
the obligation were created by the law of New York, or were dependent on that law for its existence, because the laws of that State
can have no operation beyond its territory. Let us reverse this example.
Suppose a contract to be made between two persons cast
ashore on an uninhabited territory, or in a place over which no law
of society extends.
There are such places, and contracts have been
made there by individuals casually there, and these contracts have
been enforced in Courts of law in civilized communities. Whence
do such contracts derive their obligation, if not from universal law.^
If these considerations show us that the obligation of a lawful contract does not derive its force from the particular law of the place
where made, but may exist where that law does not exist, and be
enforced where that law has no validity, then it follows, we contend,
that any statute which diminishes or lessens its obligation, does impair it, whether it precedes or succeeds the contract in date.
The
contract having an independent oiigin, whenever the law comes to
exist together with it, and interferes with it, it lessens, we say, and
impairs its own original and independent obligation.
In the case
before the Gourt, the contract did not owe its existence to the particular law of New Y'ork; it did not depend on that law, but could
be enforced without the territory of that State, as well as within it.
Nevertheless, though legal, though thus independently existing,
though thus binding the party everywhere, and capable of being enforced everywhere, yet, the statute of New York says, that it shall
be discharged without payment. This, we say, impairs the obligaIt is admitted to have been legal in its inception of that contract.
tion, legal in its full extent, and capable of being enforced by other
tribunals according to its terms.
An act, then, purporting to discharge it without payment, is, as we contend, an act impairing its
obligation.

But here we meet the opposite argument, stated on different occasions in different terms, but usually summed up in this, that the
law itself is a part of the contract, and, therefore, cannot impair it.
What does this mean? Let us seek for clear ideas. It does not
mean that the law gives any particular construction to the terms of
the contract, or that it makes the promise, or the consideration, or
the time of performance, other than they are expressed in the instrument itself It can only mean, that it is to be taken as a part of the
contract, or understanding of the parties, that the contract itself
shall be enforced by such laws and regulations, respecting remedy,
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enforcement of contracts, as are

in being in the State
time of entering into it.
This is meant, or
nothing very clearly intelligible is meant, by saying the law is part
of the contract.
There is no authority in adjudged cases, for the plaintiff in error,
hut the State decisions which have been cited, and, as has already
been stated, they all rest on this reason, that the law is part of the

and

for the

•where

it

is

made

at the

contract.

Against
1st.

this

That

we contend,

if the

proposition were true, the consequence would not

follow.

That the proposition itself cannot be maintained.
it were true that the law is to
be considered as part of the
contract, the consequence contended for would not follow; because,
2d.
1.

If

statute be part of the contract, so is every other legal or
constitutional provision existing at the time which all'ects the contract, or which is capable of allccting it; and especially this very
article of the constitution of the United States is part of the conThe plaintiff in error argues in a complete circle.
tract.
supif this

He

poses the parties to have had reference to it because it was a binding
law, and yet he proves it to be a binding law only upon the ground
come before the Court
that such reference was made to it.
alleging the law to be void as unconstitutional; they stop the inquiry
by opposing to us the law itself Is this logical? Is it not precisely
objcdio ejus, oijiis dissohdio petiiurl
If one bring a bill to set aside
a judgment, is that judgment itself a good plea in bar to the bill.''
propose to inquire if this law is of force to control our contract,
or whether, by the constitution of the United States, such force be
not denied to it.
The plaintiff in error stops us by saying that it
does control the contract, and so arrives shortly at the end of the
debate.
Is it not obvious, that supposing the act of New York to
be a part of the contract, the question still remains as undecided as
ever.
What is that act? Is it a law, or is it a nullity?
thing of
force, or a thing of no force?
Suppose the parties to have contemplated this act, what did they contemplate? its words only, or its
legal effect? its words, or the force which the constitution of the
United States allowed to it? If the parties contemplated any law,
they contemplated all the law that bore on their contract, the aggregate of all the statute and constitutional provisions.
To suppose
that they had in view one statute, without regarding others, or that
they contemplated a statute without considering that paramount
constitutional provisions might control or qualify that statute, or ab" This conrogate it altogether, is unreasonable and inadmissible.
tract," says one of the authorities relied on, " is to be construed as if
the law were specially recited in it."
Let it be so for the sake of
argument.
But it is also to be construed as if the prohibitory clause
of the constitution were recited in it, and this brings us back again
to the precise point from which we departed.
The constitution always accompanies the law, and the latter can
have no force which the former does not allow to it. If the reasoning
were thrown into the form of special pleading, it would stand thus:
the plaintiff declares on his debt; the defendant pleads his discharge
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under the law; the plaintifT alleges the law unconstitutional; but the
defendant says, you knew of its existence; to which the answer is
obvious and irresistible, I knew its existence on the statute book of
New York, but I knew, at the same time, it was null and void under
the constitution of the United States.
The language of another leading decision is, " a law in force at
the time of making the contract does not violate that contract;" but
the very question is, whether there be any such law '' in force
for
if the States have no authority to pass such laws, then no such law
can be in force. The constitution is a paii of the contract as much
as the law, and was as much in the contemplation of the parties.
So that the proposition, if it be admitted, that the law is part of the
contract, leaves us just where it foL.nd us, that is to say, under the
necessity of comparing the law wkh the constitution, and of deciding by such comparison whether it be valid or invalid.
If the law
be unconstitutional, it is void, and no party can be supposed to have
had reference to a void law. If it be constitutional, no reference to
it need be supposed.
2. But the proposition itself cannot be maintained.
The law is
no part of the contract. What part is it ? the promise ? the consideration? the condition.''
Clearly, it is neither of these.
It is no
term of the contract. It acts upon the contract only when it is
broken, or to discharge the party from its obligation after it is broken.
The municipal law is the force of society employed to compel
the performance of contracts.
In every judgment in a suit on contract, the damages are given, and the imprisonment of the person
or sale of goods awarded, not in performance of the contract, or as
part of the contract, but as an indemnity for the breach of the contract.
Even interest, which is a strong case, where it is not expressed in the contract itself, can only be given as damages.
It is
nearly absurd to say that a man's goods are sold on a Jieri facias, or
that he himself goes to gaol, in pursuance of his contract.
These
are the penalties which the law inflicts for the breach of his contract.
Doubtless, parties, when they enter into contracts, may well consider both what their rights and what their liabilities will be by the law,
if such contracts be broken; but this contemplation of consequences
which can ensue only when the contract is broken, is no part of the
contract itself.
The law has nothing to do with the contract till it
be broken; how then can it be said to form a part of the contract
;''''

itself.'

But there are other cogent and more specific reasons against considering the law as part of the contract.
(1.) If the law be part of
the contract, it cannot be repealed or altered; because, in such case,
the repealing or modifying law itself would impair the obligation of
the contract.
The insolvent law of New York, for example, authorises the discharge of a debtor on the consent of two thirds of his
creditors.
A subsequent act requires the consent of three fourths;
but if the existing law be part of the contract, this latter law would
be void. In short, whatever is part of the contract cannot be varied
but by consent of the parties; therefore the argument runs in absurdum; for it proves that no laws for enforcing the contract or giving
remedies upon it, or any way affecting it, can be changed or modi-
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If the law in question binds
ficd between its creation and its end.
one party on the ground of assent to it, it binds both, and binds
them until they agree to terminate its o|)cration. ('i,) If the party
be bound by an implied assent to tiie law, as tliereby making the law
a part of the contract, iiow would it be if the parties bad expressly
dissented, and agreed that the law should make no part of the conSuppose the promise to have been, that the promiser would
tract?
pay at all events, and not take advantage of the statute; still, would
not the statute operate on the whole, on this particular agreement
and all? and does not this show that the law is no part of the contract, but something above it?
(3.) If the law of the place be part
of the contract, one of its terms and conditions, how could it be enforced, as we all know it might be, in another jurisdiction, which
should have no regard to the law of the place? Sup|)osc the parties, after the contract, to remove to another State, do they carry
We all know they do
the law with them as part of their contract?
not.
Or take a connnon case; some States have laws abolishing
imprisonment for debt; these laws, according to the argument, are
all parts of the contract; how then can the party, when sued in
another State, be imprisoned contrary to the terms of his contract?
(4.) The argurnent proves too much, inasmuch as it applies as
It is founded on a
strongly to prior as to subsequent contracts.
supposed assent to the exercise of legislative authority, without
But it is
considering whether that exercise be legal or illegal.
equally fair to found the argument on an implied assent to the po-

The implied reference to the
that authority.
control of legislative power, is as reasonable and as strong when
In one case, the
that power is dormant, as while it is in exercise.
argument is, "the law existed, you knew it, and acquiesced." In
the other, it is, " the power to pass the law existed, you knew it, and
took your chance." There is as clear an assent in the one instance
Indeed, it is more reasonable and more sensible,
as in the other.
to imply a general assent to all the laws of society, present and to
conie, from the fact of living in it, than it is to imply a particular
The true view of the matassent to a particular existing enactment.
tential exercise of

is, that every man is presumed to submit to all power which may
be lawfully exercised over him, or his right, and no one should be
presumed to submit to illegal acts of power, whether actual or con-

ter

tingent.

(5.)

But a main objection

to this

argument

is,

that

it

would

render the whole constitutional provision idle and inoperative; and
no explanatory words, if such words had been added in the constiThe law, it is said,
tution, could have prevented this consequence.
is part of the contract; it cannot, therefore, impair the contract, beNow, if this argument be
cause a contract cannot impair itself.
sound, the case would have been the same, whatever words the
constitution had used.
If, for example, it had declared that no State
should pass any law impairing contracts prospeciivcbj or retrospedivehj; or law impairing contracts, whether existing or future; or whatever terms it had used to prohibit precisely such a law as is now
before the Court, the prohibition would be totally nugatory if the
law is to be taken as part of the contract; and the result would be,
that, whatever may be the laws which the States by this clause of
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the constitution are prohibited from passing, yet, if they in fact do pass
such laws, those laws are valid, and bind parties by a supposed assent.
But further, this idea, if Avell founded, would enable the States
to deleat the whole constitutional provision by a general enactment.
Suppose a State should declare, by law, that all contracts entered
into therein, should be subject to such laws as the legislature, at
any time, or from time to time, might see fit to pass. This law, according to the argument, would enter into the contract, become a
part of it, and authorise the interference of the legislative power
with it, for any and all purposes, wholly uncontrolled by the constitution of the United States.
So much for the argument that the law is a part of the contract.
think it is shown to be not so; and, if it were, ^he expected consequence would not follow.
The inquiry, then, recurs, whether the law in question be such a
law as the legislature of New York had authority to pass. The
question is general.
differ from our learned adversaries on
general principles.
differ as to the main scope and end of this
constitutional provision.
They think it entirely remedial: we regard
it as preventive.
They think it adopted to secure redress for violated private rights: to us it seems intended to guard against great
public mischiefs.
They argue it, as if it were designed as an indemnity or protection for injured private rights, in individual cases
of memn and tiium : we look upon it as a great political provision,
favorable to the commerce and credit of the whole country.
Certainly we do not deny its application to cases of violated private
right.
Such cases are clearly and unquestionably within its operation.
Still, we think its main scope to be general and political.
And this, we think, is proved by reference to the history of the
country, and to the great objects whiclf were sought to be obtained
by the establishment of the present government. Commerce, credit,
and confidence, were the principal things which did not exist under
the old confederation, and which it was a main object of the present
constitution to create and establish.
A vicious system of legislation,
a system of paper money and tender laws, had completely paralysed
industry, threatened to beggar every itian of property, and ultimately
to ruin the country. The relation between debtor and creditor, always
delicate, and always dangerous whenever it divides society, and draws
out the respective parties into different ranks and classes, was in such
a condition in the years 1737, '88, and '89, as to threaten the overthrow of all government; and a revolution was menaced, much more
critical and alarming than that through which the country had recently
passed. The object of the new constitution was to arrest these evils;
to awaken industry by giving security to property; to establish confidence, credit, and commerce, by salutary laws, to be enforced by the
power of the whole community. The revolutionary war was over, the
country had peace, but little domestic tranquillity; liberty, but few of
its enjoyments, and none of its security.
The States had struggled together, but their union was imperfect.
They had freedom, but not an
established course of justice. The constitution was therefore framed,
as it professes, "to form a more perfect union, to establish justice, to
secure the blessings of liberty, and to insure domestic tranquillity."
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It is not pertinent to this occasion, to advert to all the means by
which these desirable ends were to be ol)tained. Some of them,
closely connected with the subject now under consideration, are
The objects were, commerce, credit, and
obvious and prominent.
mutual cnulidenee in matters of property; and these required, amnng
other thinf^s, a uniform standard of value, or mrdium of payments.
One of the first powers f^iven to Congress, therefore, is that of coining money, and lixing the value of foroirrn coins; and one of the
first restraints imposed on the States, is the total prohibition to coin
mf>ney. These two provisions are industriously iollowed up and completed, by denying to the States all power emitting of bills of credit,
or of making anything but gold and silver a tender in the payment
The whole control, therefore, over the standard of value,
of debts.
and medium of payments, is vested in the general government.

here the question instantly suggests itself, why should such
pains be taken to confide in Congress alone this exclusive power of
fixing on a standard value, and of prescribing the n.edium in which
debts shall be paid, if it is, aller all, to be lelt to every State to declare that debts may be discharged, and to prescribe how they may
be discharged, without any payment at all.' Why say that no man
shall be obliged to take in discharge of a debt paper money issued
by the authority of a State, and yet say, that by the same authority
the debt may be discharged without any payment whatever.'
contend, that the constitution has not left its work thus unfinVve contend, that, taking its provisions together, it is appaished.
rent it was intended to provide for two things, intimately connected
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with each other.
uniform
1.

A
A

medium for the payment of debts.
uniform manner of discharging debts when they are to be
discharged without payment. The arrangement of the grants and prohibition contained in the
The grant to
constitution, are fit to be regarded on this occasion.
Congress, and the prohibition on the States, though they are certainly to be construed together, are not contained in the same
The powers granted to Congress are enumerated one after
clauses.
another in the eighth section; the principal limitations on those
powers, in the ninth section; and the prohibitions to the States, in
Now, in order to understand whether any parthe tenth section.
ticular power be exclusively vested in Congress, it is necessary to
read the terms of the grant, together with the terms of the proTake an example from that power of which we have been
hibition.
Here the grant to Congress is, " To
speaking, the coinage power.
2.

Now,
coin money, regulate the value thereof, and of foreign coins."
the correlative prohibition on the States, though found in another
section, is, undoubtedly, to be taken in immediate connexion with
the foregoing, as much so as if it had been found in the same clause.
The only just reading of these provisions, therefore, is this: " Coivgress slutll have pon-er to coin moneys regulate the value thereof^ and of
foreign coin; but no State shall coin money, emit hills of credit, or make
anything bnt gold and silver coin a tender in payment of df6/s."
These provisions respect the medium of payment, or standard of
value, and, thus collated, their joint result is clear and decisive,
25
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think the result clear also, of those provisions which respect
Collated in like manner,
the discharge of debts witliout payment.
they stand thus: " Congress shall have power to establish uniform laws
on the subject of banhruptcies throughout the United Stales; but no State
This collocashall pass any law impairing the obligation of contracts. ^^
tion cannot be objected to if they refer to the same subject matter;
and that they do refer to the same subject matter, we have the authority of this Court for saving, because this Court solemnly determined, in Sturget vs. Crouminshield, that this prohibition on the States
It must be now taken, therefore,
did apply to systems of bankruptcy.
that State bankrupt laws were in the mind of the Convention when
the prohibition was adopted, and, therefore, the grant to Congress on
the subject of bankrupt laws, and the prohibition to the State on the
same subject, are properly to be taken and read together; and being
thus read together, is not the intention clear to take away from the
States the power of passing bankrupt laws, since, while enacted by
them, such laws would not be uniform, and to confer the power exclusively on Congress, by whom uniform laws could be established?
Suppose the order of arrangement in the constitution had been
otherwise than it is, and that the prohibitions to the States had preceded the grants of power to Congress, the two powers, when collated, would then have read thus: " Ab State shall pass amj law impairing the obligation of contracts; but Congress may establish uniform

laws on the subject of bankruptcies.''^

Could any man have doubted,

meaning was,

that the States should not pass
laws discharging debts without payment, but that Congress might
establish uniform bankrupt acts? and yet this inversion of the order
contend, that Conof the clauses does not alter their sense.
in that case, that the

We

gress alone possesses the power of establishing bankrupt laws; and
although we are aware, that in Sfnrges vs. Crowmnshield the Court
decided, that such an exclusive power could not be inferred from
the words of the grant in the seventh section, we yet would respectWe think it could
fully request the bench to reconsider this point.
not have been intended that both the States and general government
should exercise this power; and, therefore, that a grant to one imBut not to press a topic which
plies the prohibition on the other.
the Court has already had under its consideration, we contend, that
even without reading the clauses of the constitution in the connexion which we have suggested, and which is believed to be the true
one, the prohibition in the tenth section, taken by itself, does forbid
the enactment of State bankrupt laws, as applied to future, as well
argue this from the words of the prohibition;
as present debts.
from the association they are found in, and from the objects intended.
The States can pass no law impair1. The words are general.
In the nature of things a law
ing contracts; that is, any contract.
may impair a future contract, and, therefore, such contract is within
The words being general, it is
the protection of the constitution.
for the other side to show 'a limitation; and this, it is submitted, they
have wholly failed to do, unless they shall have established the
It may be added,
doctrine that the law itself is part of the contract.
that the particular expression of the constitution is worth regarding.
The thing prohibited is called a law^ not an act; a law, in its general
,
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acceptation, is a rule prescribed for future conduct, not a legislative
The framers of the constitution
interference with existing rights.
would hardly have given the appellation of law to violent invasions
of individual right, or individual property, by acts of legislative
power. Although. doid)lless, such acts fall within this prohibition,
yet they are prohibited also by general princi|>les, and by the constitutions of the States, and, therefore, further provision against
such acts was not so necessary as against other mischiefs.
12.
The most conclusive argument, perhaps, arises from the connexion in which the clause stands. The words of the prohibition,
so far as it applies to civil rights, or rights of property, are, "that
no State shall coin money, emit bills of credit, make anything but
gold and silver coin a tender in the payment of debts, or pass any
law impairing the obligation of contracts." The prohibition of attainders, and ex post facto laws, refer entirely to criminal proceedings, and, therefore, should be considered as standing by themselves;
but the other parts of the prohibition are connected by the subject

Taking the
matter, and ought, therefore, to be construed together.
words thus together, according to their natural connexion, how is
term " conit possible to give a more limited construction to the
tracts," in the last branch of the sentence, than to the word " debts,"
Can a State make anything but
in that immediately preceding?
This nobody
gold and silver a tender in payment of future debts.-'
But what ground is there for a distinction? No State
pretends.
shall make anything but gold and silver a tender in the payment of
debts, nor pass any law impairing the obligation of contracts.
Now, by what reasoning is it made out that the debts here spoken
of, are any debts, either existing or future; but that the contracts
spoken of are subsisting contracts only? Such a distinction seems
see no ground for it.
Suppose the
to us wholly arbitrary.
article, where it uses the word debts, had used the word contracts.
The sense would have been the same then, as it now is; but the
identity of terms would have made the nature of the distinction now
contended for somewhat more obvious. Thus altered, the clause
would read, that no State should make anything but gold and silver
a tender in discharge of contracts, nor pass any law impairing the
obligation of contracts; yet the first of these expressions would have
been held to apply to all contracts, and the last to subsisting conThis shows the consequence of what is now contended
tracts only.
It is certain that the substitution of the word
for in a strong light.
contracts, for debts, would not alter the sense; and an argument that
could not be sustained if such substitution were made, cannot be
maintain, therefore, that if tender laws may
sustained now.
not be made for future debts, neither can bankrupt laws be made
All the arguments used here may be applied
for future contracts.
It may be said,
with equal force to tender laws for future debts.
for instance, that when it speaks of debts, the constitution means
existing debts, and not mere possibilities of future debt; that the
object was to preserve vested rights; and that if a man, after a tender law had passed, had contracted a debt, the manner in which that
tender law authorised that debt to be discharged, became part of
the contract, and that the whole debt, or whole obligation was thus

We

We
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by the pre-existing law, and was no more than a contract
much paper money, or of whatever other article which
might be made a tender, as the original bargain expressed. Arguments of this sort will not be found wanting in favor of tender laws,
if the Court yield to similar arguments in favor of bankrupt laws.
These several prohibitions of the constitution stand in the same
paragraph; they have the same purpose, and were introduced lor
the same object; they are expressed in words of similar import, in
grammar, and in sense; they are subject to the same construction,
and, we think, no reason has yet been given for imposing an important restriction on one part of them, which does not equally show,
that the same restriction might be imposed also on the other part.
We have already endeavoured to maintain, that one great political object, intended by the constitution, would be defeated, if this
As an object of political
construction were allowed to prevail.
regulation, it was not important to prevent the States from passing
bankrupt laws applicable to present debts, while the power was left
to them in regard to future debts; nor was it at all important, in a
qualified

to deliver so

of view, to prohibit tender laws as to future debts,
left to the States to pass laws for the discharge of
such debts, which, after all, are little different, in principle, from
Look at the law before the Court in this view. It
tender laws.
provides that if the debtor will surrender, offer, or tender to trustees,
political point

while

it

was yet

of his creditors, all his estate and effects, he shall be
If it had authorised a tender of anydischarged from all his debts.
thing but money to any one creditor, though it were of a value equal
to the debt, and thereupon provided for a discharge, it would have
been clearly invalid. Yet it is maintained to be good, merely because it is made for all creditors, and seeks a discharge from all
debts; although the thing tendered may not be equivalent to a shilThis shows, again, very clearly
ling in the pound of those debts.
how the constitution has failed of its purpose, if, having in terms
prohibited all tender laws, and taken so much pains to establish a
uniform medium of payment, it has yet left the States the power of
discharging debts, as they may see fit, without any payment at all.
To recapitulate what has been said, we maintain; first, that the constitution, by its grants to Congress, and its prohibitions on the States,
has sought to establish one uniform standard of value, or medium of
payment. Second, that, by like means, it has endeavoured to provide
for one uniform mode of discharging debts, when they are to be discharged without payment. Third, that these objects are connected,
and that the first loses much of its importance, if the last, also, be not
Fourth, that reading the grant to Congress and the
accomplished.
prohibition on the States together, the inference is strong that the
constitution intended to confer an exclusive power to pass bankrupt
Fifth, that the prohibition, in the tenth section,
laws on Congress.
reaches to all coniracts existing or future, in the same way as the
other prohibition in the same section extends to all dehls existing or
Sixthly, and that, upon any other construction, one great
future.
political object of the constitution will fail of its accomplishment.
for the benefit

—

REMARKS
IN

THE CONVEXTION OF DELEGATES CHOSEN TO REVISE THE CONSTITUTION OF MASSACHUSETTS, UPON THE RESOLUTION RELATIVE TO OATHS OF OFFICE. 1S21.

obvious that the principal alteration, proposed by the first reis the omission of tlie declaration of belief in the Christian
religion, as a quulirication for olfice, in the cases of the governor,
lieutenant governor, counsellors, and members of the legislature.
I shall content myself on this occasion with stating, shortly and
generally, the sentiments of the select committee, as I understand
them, on the subject of this resolution. Two questions naturally
present themselves.
In the first place; have the people a right, if
in their judgment the security of their government and its due administration demand it, to require a declaration of belief in the Christian religion, as a qualilication or condition of office?
On this
question, a majority of the committee held a decided opinion.
They
thought the people had such a right.
By the fundamental principle
of popular and elective governments, all oflice is in the free gift of
the people.
They may grant, or they may withhold it at pleasure?;
and if it be for them, and them only, to decide whether they w-ill
grant office, it is for them to decide, also, on what terms, and with
what conditions, they will grant it. Nothing is more unfounded than
the notion that any man has a right to an office.
This must depend
on the choice of others, and consequently upon the opinions of
It

is

solution,

No

others, in relation to his fitness and qualification for office.
man
to have a righl to that, which others may withhold from
him at pleasure. There are certain rights, no doubt, which the

can be said

whole people, or the government as representing the whole people,
to each individual, in return for that obedience and personal
service, and proportionate contributions to the public burdens, which
each individual owes to the government. These rights are slated

owe

with sutlicient accuracy, in the tenth article of the Bill of Rights, in
" Each individual in society has a righf to be
constitution.

this

protected by it in the enjoyment of his life, liberty, and property,
according to the standing laws." Here is no right of offct enumerated; no right of governing others, or of bearing rule in the state.
All bestowment of otBce remaining in the discretion of the people,
they have of course a right to regulate it, by any rules which they

may deem

expedient.

Hence

the people, by their constitution, pre-
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scribe certain qualifications for office, respecting age, property,
residence, &.c.
But if office, merely as such, were a right, which
each individual under the social compact was entitled to claim, all
these qualifications would be indefensible.
The acknowledged rights
are not subject, and ought not to be subject, to any such limitation.
The right of being protected, in life, liberty, and estate, is due to all,
and cannot be justly denied to any, whatever be their age, property,
or residence in the state.
These qualifications, then, can only be
made requisite as qualifications for office, on the ground that office
is not what any man can demand, as matter of right, but rests in the
confidence and good will of those who are to bestow it.
In short, it
seems to me too plain to be questioned, that the right of office is a
matter of discretion, and option, and can never be claimed by any
man, on the ground of obligation. It would seem to follow, then,
that those who confer office may annex any such conditions to it as
they think proper.
If they prefer one man to another, they may act
on that preference. If they regard certain personal qualifications,
they may act accordingly, and ground of complaint is given to nobody.
Between two candidates, otherwise equally qualified, the people at
an election, may decide in favor of one because he is a Christian, and
against the other because he is not.
They may repeat this preference at the next election, on the same ground, and may continue it
from year to year. Now, if the people may, without injustice, act
upon this preference, and from a sole regard to this qualification, and
refuse in any instance to depart from it, they have an equally clear
right to -prescribe this qualification, beforehand, as a rule for their
future government.
If they may do it, they may agree to do it.
If
they deem it necessary, they may so say, beforehand.
If the public
will may require this qualification, at every election as it occurs,
the public will may declare itself beforehand; and make such qualification a standing requisite.
That cannot be an unjust rule, the
compliance with which, in every case, would be right. This qualification has nothing to do with any man's conscience.
If he dislike the
condition, he may decline the office; in like manner as if he dislike
the salary, the rank, or anything else which the law attaches to it.
However clear the right may be, (and I can hardly suppose any gentleman will dispute it,) the expedienctj of retaining the declaration is a
more difficult question. It is said not to be necessary, because, in
this commonwealth, ninety-nine out of every hundred of the inhabitants profess to believe in the Christian religion.
It is sufficiently
certain, therefore, that persons of this description, and none others,
will ordinarily be chosen to places of public trust. There is as much
security, it is said, on this subject, as the necessity of the case requires.
And as there is a sort of opprobium a marking out, for
observation and censorious remark, a single individual, or a very few
individuals, who may not be able to make the declaration,
it is an act,
if not of injustice, yet of unkindness, and of unnecessary rigor, to
call on such individuals to make the declaration.
There is also
another class of objections, which have been stated.
It has been said,
that there are many very devout and serious persons
persons who
esteem the Christian religion to be above all price to whom, nevertheless, the terms of this declaration seem somewhat too strong and

—
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They

intense.
thai faith

which

scein, to these persons, to require the dcchiration of
deemed essential to personal salvation; and thert;-

is

by those who profess a belief in
popular and general sense.
It
is a mistaken interpretation of the
terms; that they imply only a general assent to the truth of the
Ciiristian revelation, and, at most, to the supernatural occurrences
which establish its authenticity. There may, however, and there
appears to be, co7iscicnce in this objection; and all conscience ought
to be respected.
I was not aware, belore I attended the discussions
in the committee, of the extent to which this objection prevailed.
There is one other consideration to which I will allude, although it
was not urged in committee. It is this. This qualilicaton is made
applicable only to the executive and the members of the legislature.
It would not be easy, perhaps, to say why it should not be extended
to the judiciary, if it were thought necessary for any office.
There
can be no otHce, in which the sense of religious responsibility is
more necessary, than in that of a judge; especially of those judges
who pass, in the last resort, on the lives, liberty and property of
There may be among legislators, strong passions and
every man.
There may be party heats and personal bitterness.
bad passions.
laws usually affect the
But legislation is in its nature general
whole society; and if mischievous or unjust, the whole society is
The judiciary power, on the other
alarmed, and seeks their repeal.
The injured may suffer, without
hand, acts directly on individuals.
sympathy or the hope of redress. The last hope of the innocent,
under accusation, and in distress, is in the integrity of his judges.
If this fail, all fails; and there is no remedy, on this side the bar of
Heaven. Of all places, therefore, there is none which so imperatively demands, that he who occupies it should be under the fear of
God, and above all other tear, as the situation of a judge. For these
reasons, perhaps, it might be thought, that the constitution has not
gone far enough, if the provisions already in it were deemed necesI believe I have stated the substance
sary to the public security.
of the reasons which apneared to have weight with the committee.
For my own part, finding this declaration in the constitution, and
hearing of no practical evil resulting from it, I should have been
willing to retain it, unless considerable objection had been expressI do not conIf others were satisfied with it, I should be.
ed to it.
sider it, however, essential to retain it, as there is another part of the
constitution which recognises, in the fullest manner, the benefits
which civil society derives from those Christian institutions which
cherish piety, morality and religion.
I am conscious, that we should
not strike out of the constitution all recognition of the Christian reI am desirous, in so solemn a transaction as the establishligion.
ment of a constitution, that we should keep in it an expression of
our respect and attachment to Christianity; not, indeed, to any of
its peculiar forms, but to its general principles.
fore not at all

fit

to be adopted,

Christianity merely, in a more
certainly appears to me, that this

:

—

—

—

REMARKS
IN

THE CONVENTION, UPON THE RESOLUTION TO DIVIDE THE

COMMONWEALTH INTO DISTRICTS FOR THE CHOICE OF SENATORS ACCORDING TO POPULATION.
I KNOW not, sir, whether it be probable that any opinions or votes
of mine are ever likely to be of more permanent importance, than
those which I may give in the discharge of my duties in this body.
And of the questions which may arise here, I anticipate no one of
greater consequence than the present.
I ask leave, therefore, to
submit a few remarks to the consideration of the committee.
The subject before us, is the manner of constituting the legislaWe have already decided, that the
tive department of government.
legislative power shall exist as it has heretofore existed, in two
separate and distinct branches, a Senate and a House of RepresenWe propose alsb, at least I have heard no intimation of
tatives.
a contrary opinion, that these branches shall, in form, possess a negAnd I presume I may take it for granted, that
ative on each other.
The
the members of both these Tiouses are to be chosen annually.
immediate question now under discussion, is. In what manner shall
They are to be chosen in districts but
the senators be elected
shall they be chosen, in proportion to the number- of inhabitants in
each district, or in proportion to the taxable property of each district,
or, in other words, in proportion to the part which each distnct bears in
.'

•,

The latter is the existing provision
the public burdens of the state.
The proposition
of the constitution; and to this I give my support.
.

of the honorable

member from Roxbury, (Mr. Dearborn,) proposes

and to choose a
given number of senators, and a given number of representatives,
It
This I understand.
in each district, in proportion to population.
The honorable member from Pittsis a simple and plain system.
field, and the honorable member from Worcester support the first
that is to say, that part which provides for
part of this proposition
without explaining
the choice of se7iators, according to population
entirely their views, as to the latter part, relative to the choice of
They insist that the questions are distinct, and carepresentatives.
I confess myself,
pable of a separate consideration and decision.
It seems to me, there
sir, unable to view the subject in that light.
is an essential propriety in considering the questions together; and
in forming our opinions on the constitution of one, with reference

to divide the state into certain Icoislative districts,

—

—
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The Legislature is one great machine of government, not two machines; the two Houses are its parts, and its utility will, as it seems to me, depend not merely on the materials of these
parts, or their separate construction, hut on their acconunodation, also,
and adaption to each other. Their balanced and regulated movement,
when united, is that which is expected to insure safety to the state;
and who can give any opinion on this, without first seeing the construction of both, and considering how they are formed and arranged
with respect to their mutual relation.
I cannot imagine, therefore,
how the member from Worcester should think it uncandid to inquire
of him, since he supports this mode of choosing senators, u7ia< mode
he proposes for the choice of representatives.
^It has been said that the constitution, as it now stands, gives more
than an equal and proper number of senators to the county of Suffolk.
I hope I may be thought to contend for the general principle,
without being influenced by any regard to its local application.
I
do not inquire whether the senators, whom this principle brings into
the government, will come from the county of Suffolk, or from the
Housatonic river, or the extremity of Cape Cod. I wish to look
only to the principle; and as I believe that to be sound and salutary,
I give my vote in favor of maintaining it.
In my opinion, sir, there are two questions before the committee.
The first is, shall the legislative department be constructed with
any other check than such, as arises simply from dividing the memThe second is, if such
bers of this department into two houses ^
other and further check ought to e.vist, in what manner shall it be
created
If the two houses are to be chosen in the manner proposed by
the resolutions of the member from Roxbury, there is obviously no
other check or control than a division into separate chambers.
The
members of both houses are to be chosen at the same time, by the
same electors, in the same districts, and for the same term of office.
They will of course all be actuated by the same feelings and interWhatever motives may at the moment exist to elect particuests.
lar members of one house, will operate, equally, on the choice of
members of the other. There is so little of real utility in this mode,
that, if nothing more be done, it would be more expedient to choose
all the members of the legislature, without distinction, simply as
members of the legislature, and to make the division into two houses,
either by lot, or otherwise, after these members thus chosen should
have come up to the capital.
I understand the reason of checks and balances, in the legislative
power, to arise from the truth, that, in representative governments
that department is the leading and predominating power; and if its
will may be at any time suddenly and hastily expressed, there is
great danger that it may overthrow all other powers.
Legislative
bodies naturally feel strong, because they are numerous, and because they consider themselves as the immediate representatives of
the people.
They depend on public opinion to sustain their measures, and they undoubtedly possess great means of influencing public opinion.
With all the guards which can be raised by constitutional provisions, we are not likely to be too well secured against
26
to that of the other.
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It may be
cases of improper, or hasty, or intemperate legislation.
observed, also, that the executive power, so uniformly the object
of jealousy to republics, has become, in the states of this union,
deprived of the greatest part both of its importance and its splenWliile the
dor, by the establishment of the general government.
states possessed the power of making war and peace, and maintained
military forces, by their own authority, the power of the state executives was very considerable, and respectable.
It might then even
But
be an object, in some cases, of a just and warrantable jealousy.
The care of foreign relations,
a great change has been wrought.
the maintenance of armies and navies, and their command and control, have devolved on another government.
Even the power of
appointment, so exclusively, one would think, an executive power,
is, in very many of the states, held or controlled by the legislatur6;
that department either making the principal appointments, itself, or
else surrounding the chief executive magistrate with a council, of
its own election, possessing a negative upon his nominations.
Nor has it been found easy, nor in all cases possible, to preserve
the judicial department from the progress of legislative encroachment. Indeed, in some of the states, all judges are appointed by the
legislature; in others, although appointed by the executive, they are
removable at the pleasure of the legislature. In all, the provision
for tlieir inainten;mce is necessarily to be made by the legislature.
As if M. nt( squieu had never demonstrated the necessity of sepaas if Mr. Adams had not
rating the departments of governments
done the same thing, with equal ability, and more clearness, in his
defence of the American constitutiim; as if the sentiments of Mr.
Hamilton and Mr. Madison, were already f)rgotten: we see, all
around us, a tendency to extend the legislative power over the propAnd as the legislature, from
er sphere of the other departments.
the very nature of things, is the most powerful department, it becomes necessary to provide, in the mode of forming it, some check,
which sh;ill insure deliberation, and caution, in its measures. If
all legislative power rested in one house, it is very problematical,
whether any proper independence could be given, either to the exExperience does not speak encouragingly,
ecutive or the judiciary.
on that point. If we look through the several constitutions of the
states, we shall perceive that generally the departments are most
distinct, and independent, where the legislature is composed of two
If all legislative
houses, with equal authority, and mutual checks.
power be in one popular body, all other power, sooner or later, will
he there also.
I wish, now, sir, to correct a most important mistake in the manner
It has been said, that we
in which this question has been stated.
propose to give to property, merely as such, a control over the peoBut this I take not to be at all the true
ple, numerically considered.
The Senate is not to be a check on the
nature of the proposition.
people, but on the House of Reprcstntalives.' It is the case of an authority, given to one agent, to check or control the acts of another.
The people, having conierred on the H<:use of Representatives
powers which are great, and, from their nature, liable to abuse, require, for their own security, another house, which shall possess an
;
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first.
This does not limit the power of the
It is not a restraint
people; but only tl»c authority of th<'ir agents.
on their ri'ihts, but a restraint on that power which they have dchguIt linuts the authoiity ol" agents, in making laws to bind tiieir
tcd.
principals.
And if it be wist- t'l give one agent the power of checking or controlling another, it is eqnullv wise, most manifestly, that
there should be some dilierence of character, sentiment, feeling, or
Otherwise, it
origin, in that agent who is to possess this control.
To reis not at all probable that the control will ever be exercised.
quire the consent ot" two agents t the validity of an act, and yet to

effectual negative on the

i

a|>point agents so similar, in all respects, as to create a moral cei tainty
that vvhai one does the otiier will d> also, woiild he inconsist( ut, and

—

nugatory.
Tiiere can be no H'ectual control, without some dilference
of origin, or character, or iMter(\-.t, or feeling, or sentiment. And the
great cpiestion in this couiitry has been, where to find, or how to
create this dili'erence, in governments entirely elective and poijular.-*
In some, a
Various modes have been attempted, in various slates.
diferenccof qualification has been required, in the persons to be
All propeity
elected.
This obvimsly produces little or no effect.
(

—

even the higl.cst, is so low as to produce no exclu.sion,
diiference of age, in the
any extent, in any of the states.
persons elected, is sometimes required; but this is ibund to be equally
It has not happened, neither, that any consideration
unimportant.
of the relative rank of the members of the two houses, has had much
Both in the
eflect on the character of their constituent members.
state governments, and in the United States government, we daily
see persons elected into the House of Representatives who have been
members of the Senate. Public opinion docs not attach so much
weight and importance to the distinction, as to lead individuals greatIn some of the states, a di.Terent sort of qualificaly to regard it.
tion in the electors, is required, for the two houses; and this is
But such has not been
probably the most proper and efficient check.
the provision in this commonwealth, and there are strong objections
In other cases, again, there is a double election
to introducing it.
qualification,

A

to

Such is
for senat(ns; electors being first chosen, who elect senators.
the constitution of Maryland, in which the senators are elected for
five years, by electors appointed in equal numbers by the counties;
a mode of election not unlike that of choosing representatives in
In this state, the qualiParliament for the boroughs of Scotland.
fication of the voters is the same, and there is no essential ditlerence
in that of the persons chosen.
But, in apportioning the senate to
the ditferent districts of the state, the present constirution assigns to
Whether
each district a number proportioned to its public taxes.
this be the best mode of producing a difference in the construction
of the two houses, is not now the question; but the question is,

—

whether this be better than no mode.
The gentleman from Roxbury called for authority on this subject.
He asked, what writer of reputation had approved the principle for
which we contend. I should hope, sir, that even if this call could
not be answered, it would not necessarily follow, that the principle
Governments are instituted for practical benshould be expunged.

204
efit, not for subjects of speculative reasoning, merely.
The best
authority, for the support of a particular principle or provision in
government, is experience; and, of all experience, our own, if it have
been long enough to give the principle a fair trial, should he most
decisive.
This provision has existed for forty years, and while so
many gentlemen contend that it is wrong in theory, no one has shown
that it has been either injurious or inconvenient in practice.
No one
pretends, that it has caused a bad law to be enacted, or a good one
To call on us, then, to strike out this provision,
to be rejected.
because we should be able to find no authority for it in any book on
government, would seem to be like requiring a mechanic to abandon
the use of an implement, which had always answered all the purposes designed by it, because he could find no model of it in the patent

office.

But, sir, I take the principle to be well established, by w^-iters of
the greatest authority.
In the first place, those who have treated
of natural law, have maintained, as a principle of that law, that as far
as the object of society is the protection of something in which the
members possess unequal shares, it is just, that the weight of each
person in the common councils should bear a relation and proportion to his interest.
Such is the sentiment of Grotius, and he refers,
in support of it, to several institutions among the ancient states.
Those authors who have written more particularly on the subject
of political institutions, have, many of them, maintained similar sentiments.
Not, indeed, that every man's power should be in exact
proportion to his property, but that, in a general sense, and in a general form, property, as such, should have its weight and influence in
political arrangement.
Montesquieu speaks with approbation of the
early Roman regulation, made by Servius Tullius, by which the people were distributed into classes, according to their property, and the
public burdens apportioned to each individual according to the
degree of power which he possessed in the government. By which
regulation, he observes, some bore with the greatness of their tax
because of their proportionable participation in power and credit;
others consoled themselves for the smallness of their power and
credit, by the smallness of their tax.
One of the most ingenious of
political writers, is Mr. Harrington; an author not now read so much
as he deserves.
It is his leading object, in his Oceana, to prove,
He maintains
that power naiuralhj and ntccssarilij follows property.
that a government, founded on property, is legitimately founded; and
that a government founded on the disregard of property, is founded
" If one
in injustice, and can only be maintained by military force.
man," says he, " be sole landlord, like the grand signior, his empire is
absolute.
If a few possess the land, this makes the Gothic or Feudal constitution.
If the whole people be landlords, then is it a commonwealth." " It is strange," says Mr. Pope, in one of his recorded
conversations, " that Harrington should be the first man to find out
so evident and demonstrable a truth as that, of property being the
true basis and measure of power."
In truth, he was not the first.
The idea is as old as political science itself. It may be found in
HarAristotle, Lord Bacon, Sir Walter Raleigh, and other writers.

—
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rington seems, however, to be tlie first writer who lias illustrated and
expanded the principle, and given to it the effect and prominence
which justly belong to it.
To tins sentiment, sir, I entirely agree. It seems to me to bo
plain, that in the absence of military force, political power naturally
and necessarily goes into the hands which hold the property. In my
judgment, therefore, a republican form of government rests, not more
on political constitutions, than on those laws which regulate the
Governments like ours could
descent and transmission of property.
not have been maintained, wiicre property was holdcn according to
the principles of the feudal system; nor, on the other hand, could
Our Acw Kngland
the feudal constitution possibly exist with us.
ancestors brought hither no great capitals, from Europe; and if they
had, there was nothinij |)roduc(ivc in which tiiey cf)uld have been
invested.
They lel't behind them the whole feudal system of the
Thoy broke away, at once, from that system of
other continent.
military service established in the dark ages, and which continues,
down even to the present time, more or less to ati'cct the condition
They came to a new country. There
of property all over Europe.
were, as yet, no lands yielding rent, and no tenants rendering service.
The whole soil was unreclaimed from barbarism. They
were themselves, either from tlieir original condition or from the
necessity of their common interest, nearly on a general level, in
Their situation demanded a parcelling out and
respect to property.
division of the lands; and it may be fairly said, that this necessary
The character
act fixtd (he fulnye frame and form of heir government.
of their political institutions was determined by the fundamental laws
The laws rendered estates divisible, among
respecting property.
The right of primogeniture, at first limited,
sons, and daughters.
and curtailed, was afterwards abolished. The property was all freeThe entailment of estates, long trusts, and the other processhold.
ses for fettering and tying up inheritances, were not applicable to
On the contrary,
the condition of society, and seldom made use of.
alienation of the land was every way facilitated, even to the
The establishment of
subjecting of it to every species of debt.
public registries, and the simplicity of our forms of conveyance, have
greatly facilitated the change of real estate from one proprietor to
another.
The consequence of all these causes has been, a great
subdivision of the soil, and a great equality of condition; the true
"If the people,"
basis, most certainly, of a popular government.

—

i
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says Harrington, "hold three parts in four of the territory, it is plain
there can neither be any single person nor nobility able to dispute
the government with them; in this case, therefore, excejj< /orce be
inlerposed, they govern themselves.
The history of other nations may teach us, how favorable to public
liberty is the division of the soil into small freeholds; and a system
of laws, of which the tendency is, without violence or injustice, to
It has
produce and to preserve a degree of equality of property.
loeen estimated, if 1 mistake not, that about the time of Henry the
VII, four fifths of the land, in England, was holden by the great

The effects of a growing commerce soon
barons, and ecclesiastics.
afterwards began to break in on this state of things, and before the
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revolution, in 1688, a vast change had been wrought. It is probable,
perhaps, that for the last half century, the process of subdivision, in
England, has been retarded, if not reversed; that the great weight
of taxation has compelled many of the lesser freeholders to dispose
of their estates, and to seek employment in the army and navy, in
The
the professions of civil life, in commerce, or in the colonies.
effect of this on the British constitution cannot but be most unfavorfew large estates grow larger; but the number of those
able.
who have no estates also increases; and there may be danger, lest
the inequality of property become so great, that those who possess
In other words, that the governit may be dispossessed by force.

A

ment may be overturned.

A

most interesting experiment of the effect of a subdivision of
It is understood,
property, on government, is now making in France.
that the law regulating the transmission of property, in that country,
now divides it, real and personal, among all the children, equally,
both sons and daughters; and that there is, also, a very great
restraint on the power of making dispositions of property by will.
It has been supposed, that the effect of this might probably be, in
time, to break up the soil into such small subdivisions, that the proprietors would be too poor to resist the encroachments of executive
What is lost in individual wealth,
power.
I think far otherwise.
will be more than gained in numbers, in intelligence, and in a symIf, indeed, only one or a few landholders were
pathy of sentiment.
to resist the crown, like the barons of England, they must of course
be great and powerful landholders, with multitudes of retainers, to
But if the proprietors of a given extent of terripromise success.
tory are summoned to resistance, there is no reason to believe that
such resistance would be less forcible, or less successful, because
Each would perthe number of such proprietors should be great.
ceive his own importance, and his own interest, and would feel that
natural elevation of character which the consciousness of property
common sentiment would unite all, and numbers would
inspires.
It is true, that France
not only add strength, but excite enthusiasm.
possesses a vast military force, under the direction of an hereditary
executive government; and military power, it is possible, may overthrow any government. It is in vain, however, in this period of the
world, to look for security against military power, to the arm of the
That notion is derived from a state of things
great landholders.
long since past; a state in which a feudal baron, with his retainers,
might stand against the sovereign, who was himself but the greatest
But at present, what could the richest
baron, and his retainers.
landholder do, against one regiment of disciplined troops? Other
securities, therefore, against the prevalence of military power must
be provided. Happily for us, we are not so situated as that any
purpose of national defence requires, ordinarily and constantly, such

A

a military force as might seriously endanger our liberties.
In respect, however, sir, to the recent law of succession in France,
to which I have alluded, I would, presumptuously perhaps, hazard a
conjecture, that if the government do not change the law, the law,
in half a century, will change the government; and that this change
will be, not in favor of the power of the crown, as some European
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Those writers only reason
writers have supposed, but aj^ainst it.
upon what they tliiiik correct general principles, in relatiijn to this
Here, we have
ot' experience.
and we know, that a multitude ot" small propri(;tors, acting with intelligence, and that entluisiasm which a
common cause inspires, constitute not only a formidable, but an invincible power.
The true principle of a free and popular government would seem
to be, so to construct it as to give to all, or at least to a very great
majority, an interest in its preservation.
To found it, as other things
arc founded, on men's interest.
The stability of government requires, tiial those who desire its continuance siiould be more powerful than those who desire its dissolution.
Tliis power, of course,
Education, wealth,
is not always to be measured by mere numbers.
talents, are all parts and elements of the general aggregate of power; but numbers nevertheless constitute, ordinarily, the most important consideration, unless indeed there be a mililanj force in the hands
In this country
of the few, by which they can control the many.
we have actual existing systems of government, in the protection of
which it would seem a great majority, both in numbers and in other
means of power and inlluence, must see their interest. But this
state of things is not brought about merely by written political constitutions, or the mere manner of organizing the government; but
also by the laws which regulate the descent and transmission of
property.
The freest government, if it could exist, would not be long
acceptable, if the tendency of the laws were to create a rapid accumulation of property in few hands, and to render the great mass of
In such a case, the popthe population dependent and pennyless.
ular power must break in upon the rights of property, or else the influence of property must limit and control the exercise of popular
Universal suffrage, for example, could not long exist in a
power.
hui)jt;ct.

had

tliat

Tlioy ucknowledtro a want

e.\|)eriencc;

—

—

community, where there was great inequality of property. The
holders of estates would be obliged, in such case, either in some
way to restrain the right of suffrage, or else such right of suffrage
would, ere long, divide the property.
In the nature of things, those
not protjierty, and see their neighbours possess much more
than they think them to need, cannot be favorable to laws made for
When this class becomes numerous, it
the protection of property.
grows clamorous. It looks on property as its prey and plunder, and
is naturally ready, at all times, for violence and revolution.
It would seem then to be the part of political wisdom to found
government on property; and to establish such distribution of property, by the laws which regulate its transmission and alienation, as
to interest the great majority of society in the protection of the government.
This is, I imagine, the true theory and the actual practice of our republican institutions.
With property divided, as we
have it, no other government than that of a republic could be mainThere is reason,
tained, even were we foolish enough to desire it.
Party and
therefore, to expect a long continuance of our systems.
passion, doubtless, may prevail at times, and much temporary mischief be done.
Even modes and forms may be changed, and
perhaps for the worse. But a great revolution, in regard to prop-

who have
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erty, must take place, before our governments can be moved from
their republican basis, unless they be violently struck off by milita-

The people possess the property, more emphatically than
ry power.
it could ever be said of the people of any other country, and they
can have no interest to overturn a government which protects that
property by equal laws.
If the nature of our institutions be to found government on property, and that it should look to those who hold property for its protection, it is entirely just that property should have its due weight and
Life, and personal liberty,
consideration, in political arrangements.
are, no doubt, to be protected by law; but property is also to be protected by law, and is the fund out of which the means for protecting
have no experience that
life and liberty are usually furnished.
teaches us that any other rights are safe, where property is not safe.
Confiscation and plunder, are generally in revolutionary commotions
It would be
not far before banishment, imprisonment, and death.
monstrous to give even the name of government, to any association
in which the rights of property should not be competently secured.
The disastrous revolutions which the world has witnessed, those political thunderstorms and earthquakes which have overthrown the pillars of society, from their very deepest^ foundations, have been revoSince the honorable member from Quincy
lutions against property.
(President Adams) has alluded, on this occasion, to the history of the
It may
ancient states, it would be presumption in me to dwell upon it.
be truly said, however, I think, that Rome herself is an example of the
mischievous influence of the popular power, when disconnected with
property, and in a corrupt age. It is true, the arm of Csesar prostrated
her liberty but Caesar found his support within her very walls. Those
who were profligate and necessitous, and factious and desperate, and
capable therefore of being influenced by bribes and largesses, which
were distributed with the utmost prodigality, outnumbered, and out
voted, in the tribes and centuries, the substantial, sober, prudent and
faithful citizens. Property was in the hands of one description of men,
and power in those of another; and the balance of the constitution
was destroyed. Let it never be forgotten, that it was the popular
magistrates, elevated to office where the bad outnumbered the good,
where those who had no stake in the commonwealth, by clamor, and
that laid
noise, and numbers, drowned the voice of those who had,
When Csesar, manithe neck of Rome at the feet of her conqueror.

We

—

;

—

festing a disposition to

march

his

army

into Italy,

approached that

stream, which has become so memorable, from its association
with his character and conduct, a decree was proposed in the senate,
To
declaring him a public enemy, if he did not disband his troops.
this decree the popular tribunes, the sworn protectors of the people,
interposed their negative; and thus opened the high road of Italy,
and the gates of Rome herself, to the approach of her conqueror.
The English revolution of 1688 was a revolution in favor of propIt was brought about by the men of
erty, as well as of other rights.
property, for their security; and our own immortal revolution was
The
undertaken, not to shake or plunder property, but to protect it.
acts of which the country complained, were such as violated rights
of property. An immense majority of all those who had an interest
little
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the soil, were in favor of the revolution; and they carried it
its results for the security of their possessions.
It was the propj'rty of the frugal yeomanry of New England, hard
earned, but iVecly given, that enabled her to act her proper part, and
perform her full duty, in achieving the indc|)endence of the country.
I would not be thought, I\Ir. Chairman, to be among those who
IMy heart beats, I trust, as
underrate the value of military service.
responsive as any one's, to a soldier's claim for honor and renown.
It has ever been my opinion, however, that wlulc celeljrating the
military achievements of our countrymen, in the revolutionary contest, we have not always done equal justice to the merits, and the
sufferings, of tliose, who sustained, on their property, and on their
means of subsistence, the great burden of the war. Any one, who
has had occasion to be acquainted with the records of the New England towns, knows well how to estimate those merits, and those
Nobler records of patriotism exist nowhere. Nowhere
sufferings.
can there be found higher proofs of a spirit, that was ready to hazard
Instanall, to pledge all, t(j sacrifice all, in the cause of the country.
ces were not unfrequent, in whicii small freeholders parted with
their last hoof, and the last measure of corn from their granaries, to
The
supply provision tor the troops, and hire service for the ranks.
voice of Otis and of Adams in Faneuil Hall, found its full and true
echo, in the little councils of the interior towns; and if within the
Continental Congress patriotism shone more conspicuously, it did
not there exist more truly, nor burn more fervently; it did not render
the day more anxious, or the night more sleepless; it sent up no more
ardent prayer to God, for succour; and it put forth in no greater
degree, the fullness of its effort and the energy of its whole soul,
and spirit, in the conmion cause, than it did in the small assemblies
I cannot, therefore, sir, agree that it is in favor of
of the towns.
society, or in favor of the people, to constitute government, with an
entire disregard to those who bear the public burdens in times of
This question has been argued, as if it were propogreat exigency.
sed only to give an advantage to a few rich men. I do not so understand it.
I consider it as giving property, generally, a representation
in the Senate, both because it is just that it should have such
representation, and because it is a convenient mode of providing
that check, which the constitution of the legislature requires.
I do
not say that such check might not be found in some other provision;
but this is the provision already established, and it is, in my opinion,
a just and proper one.
I will beg leave to ask, sir, whether property may not be said to
deserve this portion of respect and power in the government?
It
pays, at this moment, I think, ^re sixths of all the public taxes;
ojie sixth only being raised on persons.
Not only, sir, do these taxes
support those burdens which all governments require, but Ave have,
in New England, from early times holden property to be subject to
another great public use;
I mean the support of schools.
In this particular we may be allowed to claim a merit of a very
high and peculiar character.
This commonwealth, with other of the
New England states, early adopted, and has constantly maintained
the principle, that it is the undoubted right, and the bounden duty
in

through, looking to

—
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That
for the instruction of all youth.
chance, or to charity, we secure by law.
For tljc purpose of puhlic instruction, we hold every man suhject to
taxation, in proportion to his property, and we look not to the queschildren to be benefited
tion wiiethcr lie, himself, have or have not
regard it as a wise and
by tlic education for which he pays.
liberal system of police, by which property, arid life, and the peace
seek to prevent, in some measure, the
of society are secured.
extension of the penal code, by inspiring a salutary and conservative
hope to
principle of virtue, and of knowledge, in an early age.
excite a feeling of respectability, and a sense of character, by enlarging the capacity, and increasing the sphere of intellectual enjoyment.
By general instruction, we seek, as far as possible, to purify the
whole moral atmosphere; to keep good sentiments uppermost, and to
turn the strong current of feeling and opinion, as well as the censures of the law, and the denunciations of religion, against immorWe hope for a security, beyond the law, and above
ality and crime.
the law, in the prevalence of enlightened and well principled moral
hope to continue and to prolong the time, when, in
sentiment.
the villages and farm houses of New England, there may be undisAnd knowing that our
turbed sleep, within unbarred doors.
government rests directly on the public will, that we may preserve
if, we endeavour to give a safe and proper direction to that public will.
We do not, indeed, expect all men to be philosophers, or statesmen;
but we confidently trust, and our expectation of the duration of our
system of govermnent rests on that trust, that by the diffusion of
general knowledge, and good and virtuous sentiments, the political
labric may be secure, as well against open violence and overthrow,
as against the slow but sure undermining of licentiousness.
We know, sir, that at the present time an attempt is making in the
English Parliament to provide by law for the education of the poor,
and that a gentleman of distinguished character, (Mr. Brougham)
has taken the lead, in presenting a plan to government for carrying
that purpose into effect.
And yet, although the representatives of
the three kingdoms listened to him with astonishment as well as
delight, we hear no principles with which we ourselves have not
been familiar from youth; we see nothing in the plan, but an approach
towards that system which has been established, in this state, for
more than a century and' a half. It is said, that in England, not
more than one child irijijteen, possesses the means of being taught to
read and write; in Wales, one in hventij; in France, until lately, when
some improvement was made, not more than one in thirtij-Jive. Now,
sir, it is hardly too strong to say, that in this stfite, cver^y child possesses such means.
It would be difficult to find an instance to the contrary, unless where it was owing to the negligence of the parent
and in truth the m(.>ans are actually used and enjoyed by nearly every
one.
A youth of fifteen, of either sex, who cannot both read and
write, is very unfrequently to be found.
How many such can any
member of this convention remember to have met with in ten years?
Sir, who can make this comparison, or contemplate this spectacle,
without delight, and a feeling of just pride.? And yet, sir, what is
it but the property of the rich, devoted, by law,
to the education of
of government, to provide

which

is

elsewlierc

left to

We

We

We

We
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the poor, which has produced this state of things ? Docs any history
show property more hpneficciitly applied? Did any }];i)verniiK'nt
ever suhjcct the proj)erty of those who have estates, to a biirdin,
for a purpose more favorable lo tin; poor, or more useful to tin." whole
conuiiunity ? Sir, prapcrtii and the power which the law exercises over
it, for the purpose of instruction, is the basis of the system.
It is
entitled to the respect and protection of government, because, in a
very vital respect, it aids and sustains government.
The honorable
member from Worcester, in contending for the admission of the mere
popular principle in all branches of the government, told us, that our
system rested on the intelligence of the community.
He told us
truly.
But allow me, sir, to ask the honorable gentleman, what, but
property, supplies the means of that intelligencer
What living
fountain feeds this ever-flowing, ever-refreshing, ever-fertili/ing
stream, of public instruction and general intelligence?
If we take
away from the towns the power of assessing ta.xes on property, will
the school houses remain open?
If we deny to the poor, the benefit which they now derive from the property of the rich, will their
children remain on their forms, or will they not, rather, be in the
streets, in idleness and in vice?
Do
I might ask again, sir, how is it with religious instruction?
not the towns and parishes, raise money, by vote of the majority,
assessed on property, for the maintenance of religious worship?
Are not the poor, as well as the rich benefited by the means of
attending on public worship, and do they not, equally with the rich,
possess a voice and vote, in the choice of the minister, and in all
other parish concerns? Does any man, sir, wish to try the experiment, of striking out of the constitution the regard which it has
hitherto maintained for property, and of foregoing also, the extraordinary benefit which society among us, for near two centuries, has
derived, from laying the burden of religious and literary instruction
of all classes upon property? Does any man wish to see those only
worshipping God, who are able to build churches and maintain
ministers for themselves; and those children only educated, whose
parents possess the means of educating them?
Sir, it is as unwise
Instead ol
as it is unjust, to make property an object of jealousy.
being, in any just sense, a popular course, such a course would be
most injurious and destructive to the best interests of the people.
The nature of our laws sufliciently secures us against any dangerous
accumulations; and, used and diffused as we have it, the whole
operation of property is in the highest degree useful, both to the
I rejoice, sir, that every man in this commuproperty his own, so far as he has occasion for it,
to furnish for himself and his children the blessings of religious
This celestial, and this
instruction and tlie elements of knowledge.
It is every
earthly light, he is entitled to by the fundamental laws.
poor man's undoubted birthright, it is the great blessing which this
constitution has secured to him, it is his solace in life, and it may well
be his consolation in death, that his country stands pledged, by the
faith which it has plighted to all its citizens, to protect his children

rich

and

nity

may

to the poor.
call all

from ignorance, barbarism and vice.
I will now proceed to ask, sir, whether

we have

not seen, and
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whether we do not

at this moment see, the advantage and benefit of
giving security to property, by this and all other reasonable and just
The constitution has stood, on its present basis, forty
provisions?
Let me ask, what state has been more distinguished for wise
years.
and wholesome legislation? I speak, sir, without the partiality of a
native, and also without intending the compliment of a stranger; and
No violent
I ask, what example have we had of better legislation?
measures aflecting property, have been attempted. Stop laws,
suspension law^ tender laws, all the tribe of these ai-bitrary and
tyrannical interferences between creditor and debtor, which, wheresoever practised, generally end in the ruin of both, are strangers to
our statute book.
An upright and intelligent judiciary has come in
aid of wholesome iegislation; and general security, for public and
private rights, has been the result.
I do not say that this is peculiar
I do not say that others have not done as well.
It is enough,
that in these respects we shall be satisfied that we are not behind
our neighbours.
No doubt, sir, there are benefits of every kind, and
of great value, in possessing a character of government, both in
legislative and judicial administration, which secures well the rights
of property; and we should find it so, by unfortunate experience,
should that character be lost.
There are millions of personal property, now in this commonwealth, M'hich are easily transferable, and
would be instantly transferred elsewhere, if any doubt existed of its
entire security.
I do not know how much of this stability of government, and of the general respect for it, may be fairly imputed to this
particular mode of organizing the senate.
It has, no doubt, had
some effect It has shown a respect for the rights of property, and
may have operated on opinion, as well as upon measures. Now, to
strike out and obliterate it, as it seems to me, would be in a high
degree unwise and improper.
As to the right of apportioning senators upon this principle, I do
not understand how there can be a question about it.
All government is a modification of general principles, and general truths, with
a view to practical utility.
Personal liberty, for instance, is a clear
right, and is to be provided for; but it is not a clearer right than the
right of property, though it may be more important.
It is therefore
entitled to protection.
But property is also to be protected; and
when it is remembered, how great a portion of the people of this
state possess property, I cannot understand how its protection or its
influence is hostile to their rights and privileges.
For these reasons, sir, I am in favor of maintaining that chech, in
the constitution of the legislature, w'hich has so long existed there.
I understand the gentleman from Worcester, (Mr. Lincoln) to be
in favor of a check, but it seems to me he would place it in the
wrong House. Besides, the sort of check he proposes, appears to me
to be of a novel nature, as a balance in government.
He proposes to choose the senators according to the number of inhabitants;
and to choose representatives, not according to that number, but in
proportions greatly unequal in the town coporations.
It has been
stated to result from computation, and I do not understand it is denied, that, on his system, a majority of the representatives will be chosen by towns not containing one third part of the whole population
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T would beg to ask, sir, on what principle this can
of the state.
stand; especially in the ju(l<rnient of those who regard popuUtl'um as
But sir, I have a preliminary
the only just basis of representation?
objection to this system; which is, that it reverses all our common
notions, and constitutes the popular Mouse upon anii-popular princiare to have a popular Senate of thirty-six members, and
ples.
we are to place the <7(«'<7.- of the system in a House of RepresentaAll money bills are to
tives of two hundred and tilly members!
originate in the House, yet the House is not to be the popular
branch.
It is to exceed the Senate, seven or eight to one, in point
of numi)ers yet the Senate is to be chosen on the popular principle,

We

—

and the House on some other principle.
It is necessary here, sir, to consider the manner of electing representatives in this commonwealth, as heretofore practised, the
necessity which exists of reducing the present number of representatives, and the propositions which have been submitted for that
purpose.
Representation by towns or townships, (as they might
have been originally more properly called) is peculiar to New England.
It has existed however, since the first settlement of the
country.
These local districts are so small, and of such unequal
population, that if every town is to have one representative,. and
larger towns as many more as their population, compared with the
smallest town, would numerically entitle them to, a very numerous
body must be the consequence, in any large state. Five hundred
members, I understand, may now be constitutionally elected to the
House of Representatives; the very statement of which number
shows the necessity of reduction. I agree, sir, that this is a very
Here are three hundred towns, all possessing the
difficult subject.
right of representation; and representation by towns, is an ancient

For one, I am disposed to preserve this mode,
habit of the people.
There is always an advantage in
so far as may be practicable.
making the revisions, which circumstances may render necessary, in
a manner which docs no violence to ancient habits and established
rules.
I prefer therefore, a representation by towns, even though
it
should necessarily be somewhat numerous, to a division of the
state into new districts, the parts of which might have little natural
connexion or little actual intercourse with one another. But I
ground my opinion in this respect on fitness and expediency, and the
The town corposentiments of the people; not on absolute right.
rations, simply as such, cannot be said to have any rifj;ht to represenAnd this
tation; except so far as the constitution creates such right.
I apprehend to be the fallacy of the argument of the honorable
member from Worcester. He contends, that the smallest town has
a Wg/(/ to its representative. This is true; but the largest town
(Boston) has a r'ts;ht also to fifty. These rights are precisely equal.
They stand on the same ground, that is, on the provisions of the

The honorable member thinks it quite just to
existing constitution.
reduce the right of the large town from fifty to ten, and yet, that
there is no power to affect the right of the small town; either by
uniting it with another small town for the choice of a representative,
But I do not assent to that opinion. If it be right to
or otherwise.
take away half, or three fourths of the representation of the large

214
cannot be right to leave that of the small towns undiminishreport of the committee proposes that these small towns
shall elect a member every other year, half of them sending one

towns,
ed.

it

The

year, and half the next; or else that two small towns shall unite and
send one member every year. There is something apparently irregular and anomalous in sending a member every other year; yet, perhaps, it is no great departure from former habits; because these
small towns, being by the present constitution compelled to pay
their own members, have not ordinarily sent them oftener, on the
average, than once in two years.
The honorable member from Worcester founds his argument on
the right of town corporations, as such, to be represented in the legIf he only mean that right which the constitution at presislature.
ent secures, his observation is true, while the constitution remains
But if he intend to say that such right exists, prior to
unaltered.
the constitution, and independent of it, I ask, whence is it derived?
Representation of the people has heretofore been by towns, beStill it has been
cause such a mode has been thought convenient.
It is no corporate right, to partake
the representation of the people.
To estabin the sovereign power and form part of the legislature.
lish this right, as a corporate right, the gentleman has enumerated
the duties of the town corporation; such as the maintenance of public worship, public schools, and public highways; and insists that the
performance of these duties gives' the town a right to a representaBut I would ask, sir, what possible ground
tive in the legislature.
The burden of these duties falls not on
there is for this argument.''
any corporate funds belonging to the towns, but on the people, under assessments made on them individually, in their town meetings.
As distinct from their individual inhabitants, the towns have no interThese duties are imposed by general laws; they
est in these affairs.
are to be performed by the people, and if the people are represented in the making of these laws, the object is answered, whether they
But, farther, sir; are
should be represented in one mode or another.
these municipal duties rendered to the state, or are they not rather performed by the people of the towns for their own benefit?
The general treasury derives no supplies from all these contributions.
If the towns maintain religious instruction, it is for the benefit
If they support schools, it is for the eduof their own inhabitants.
cation of the children of their inhabitants and if they maintain roads
and bridges, it is also for their own convenience. And therefore, sir,
although I repeat that for reasons of expediency I am in favor of
maintaining town representation, as far as it can be done with a
proper regard to equality of representation, I entirely disagree to
the notion, that every town has a right, which an alteration of the
constitution cannot divest, if the general good require such alteraThe honorable
tion, to have a representative in the legislature.
member has declared that we are about to disfranchise corporations,
and destroy chartered rights. He pronounces this system of representation an outrage, and declares that we are forging chains and
;

—

" Chains and fetters!"
fetters for the people of Massachusetts.
This convention of delegates, chosen by the people within this
month, and going back to the people, divested of all power, within
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another month, yet occupying tlioir span of time here, in forging
chains and fetters for tiiemselves and tlieir constituents! " Chains
jjopuhir asseml)lv, of four hundred men, combiand fetters!"
and nobody, but the
ning to tiihricato these manacles for the people
lionorable mend)cr from Worcester, witlj sagacity enough to detect
" Chains
tlie horrible conspiracy, or honesty enouiih to disclose it!
and fetters!" An assembly, most variously composed; men of all
professions and all parties; of different ages, habits and associations
all freely and recently chosen by their towns and districts;
yet this assembly, in one short month, contriving to fetter and enslave
itself and its constituents!
Sir, there are some things too extravagant for the ornament and decoration of oratory; some things too
excessive, even for the fictionsof poetry; and I am persuaded that a
little reflection would satisfy the honorable member, that when he
speaks of this assembly as committing outrages on the rights of the
people, and as forging chains and fetters for tlieir subjugation, he
does as great injustice to his own character as a correct and manly
debater, as he does to the motives and the intelligence of this body.
I do not doubt, sir, that some inequality exists, in the mode of repA precise and exact equalresentatives proposed by the committee.
Look to the gentleman's own
ity is not attainable, in any mode.
proposition.
By that, Essex, with twenty thousand inhabitants
more than Worcester, would have twenty representatives less. Suffolk, which according to numbers would be entitled to twenty, would
have, if I mistake not, eight or nine only.
Whatever else, sir, this
proposition may be a specimen of, it is hardly a specimen of equality.
As to the House of Representatives, my view of the subject is
this.
Under the present constitution, the towns have all a right to
send representatives to the legislature, in a certain fixed proportion to their numbers.
It has been found, that the full exercise of
this right fills the House of Representatives with too numerous a
body.
What then is to be done? Why, sir, the delegates of the
towns are here assembled, to agree, mutually, on some reasonable
mode of reduction. JVow, sir, it is not for one party to stand sternly
As to
on its right, and demand all the concession from another.
right, all are equal.
The right which Hull possesses to send one,
is the same as the right of Boston to send fifty.
Mutual concession
and accommodation, therefore, can alone accomplish the purpose of
our meeting.
If Boston consents, instead of fifty, to send but twelve
or fifteen, the small towns must consent, either to be united, in the
choice of their representatives, with other small towns, or to send
a representative less frequently than every year; or to have an option to do one or the other of these, hereafter, as shall be found
most convenient. This is what the report of the committee proposes, and, as far as we have yet learned, a great majority of the
delegates from small towns approve the plan.
I am willing, theretore, to vote for this part of the report of the committee; thinking
it as just and fair a representation, and as much reduced in point
of numbers, as can be reasonably hoped for, without giving up entirely the system of representation by towns.
It is to be considered
also, that according to the report of the committee, the pay of the
members is to be out of the public treasury. Everybody must see

—A
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—
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Boston, for example, with
this will operate on the large towns.
Be it so; it is
twelve or fourteen members, will pay for fifty.
incident to its property, and not at all an injustice, if proper weight
be given to that property, and proper provision be made for its

how

its

security.
To recur, again, to the subject of the Senate

—

there is one remark,
the other side, of which I wish to take noIt is said, that if the principle of representation, in the Senate,
tice.
by property, be correct, it ought to be carried through; whereas, it is
limited and restrained, by a provision that no district shall be entitled
But this is a prohibition, on the making
to more than six senators.
of great districts, generally; not merely a limitation of the efiect of
It prevents great districts from being made
the property principle.
where the valuation is small, as well as where it is large. Were
it not for this, or some similar prohibition, Worcester and Hampshire might have been joined, under the present constitution, and
have sent perhaps ten or twelve senators. The limitation is a general one, introduced for general purposes; and if in a particular instance it bears hard on any county, this should be regarded as an
evil incident to a good and salutary rule, and ought to be, as I
doubt not it will be, quietly borne.
I forbear, Mr. Chairman, to take notice of many minor objections
The defence of that report, espeto the report of the committee.
cially in its details, properly belongs to other and abler hands.
purpose in addressing you, was, simply, to consider the propriety of
providing in one branch of the legislature a real check upon the
And as I look upon that principle to be of the highest pracother.
tical importance, and as it has seemed to me that the doctrines contended for would go to subvert it, I hope I may be pardoned for
detaining the committee so long.

made by gentlemen on

My

RE3IAUKS
IN

THE CONVENTION, UPON A RESOLUTION TO ALTER THE CONSTITUTION, SO THAT JiniClAL OKITCERS SMALL lU', KEMOVALLE HY
THE GOVERNOR AND COUNCIL UI'ON THE ADDRLSS OF TWO IMHUDS
(INSTEAD OF A MAJORITY) OE EACH BRANCH OF THE LECHSLATURE, AND ALSO THAT THE LEGISLATURE SHALL HAVE POWER TO
CREATE A SUPREME COURT OF EUUITY AND A COURT OF APPEALS.

Regrets arc vain for what is past; yet I hardly know how it has
been thought to be a regular course of proceeding, to go into committee on this subject, before taking up the several propositions
which now await their liiial readings on the President's table. The
consequence is, that this question comes on by surprise. The
chairman of the select committee is not present; many of the most
distinguished members of the convention are personally so situated,
and the tirst law
as not to be willing to take part in the debate,
oflicer of the government, a member of the committee, happens at
this moment to be in a place (the chair of the committee of the
whole) which deprives us of the benetit of his observations. Under
It has,
these circumstances, I had hoped the committee would rise.
however, been determined otherwise, and I must therefore beg their
indulgence while I make a few observations.
As the constitution now stands, all judges are liable to be removed
from otRce, by the governor, with the consent of the council, on the
It is not made necesaddress of the two houses of the legislature.
sary that the two houses should give any reasons tor their address,
I look
or that the judge should have an opportunity to be heard.
upon this as against common right, as well as repugnant to the genThe commission of the judge
eral principles of the government.
He has an
purports to be, on the face of it, during good behavior.
To give an authority to the legislature to deinterest, in his otfice.
prive him of this, without trial or accusation, is manifestly to place

—

—

the judges at the pleasure of the legislature.
The question is not what the legislature probably will do, but what
If the judges, in fact, hold their ofrices only so long
they may do.
as the legislature see tit, then it is vain and illusory to say that the
judges are independent men, incapable of being intluenced by hope
The
or by fear; but the tenure of their otlice is not independent.
general theory and principle of the government is broken in upon,
by giving the legislature this power. The departments of govern-
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ment are not equal, coordinate and independent, while one is thus
What would be said of a proposition
at the mercy of the others.
to authorise the governor or judges to remove a senator, or member

—

of the house of representatives from oflice? And yet, the general
theory of the constitution is to make the judges as independent as
members of the legislature. I know not whether a greater improvement has been made in government than to separate the judiciary
from the executive and legislative branches, and to provide for the
decision of private rights, in a manner, wholly uninfluenced by reaIt is the glory
sons of state, or considerations of party or of policy.
of the British constitution to have led in the establishment of this
most important principle. It did not exist in England before the
revolution of 1688, and its introduction has seemed to give a new
It is not necessary to state the evils
character to the tribunals.
which had been experienced, in that country, from dependent and
timeservmg judges. In matters of mere property, in causes of no
political or public bearing, they might perhaps be safely trusted;
but in great questions concerning public liberty, or the rights of the
subiect, they were, in too many cases, not fit to be trusted at all.
AVho would now quote Scroggs, or Saunders, or Jeffries, on a question concerning the right of the habeas corpus, or the right of
suffrage, or the liberty of the press, or any other subject closely
connected with political freedom? Yet on all these subjects, the
of Somers,
sentiments of the English judges since the revolution,
Holt, Jreby, Jekyl, &c., are, in general, favorable to civil liberty,
and receive and deserve great attention, whenever referred to. Indeed, Massachusetts herself knows, by her own history, what is to
Her own charter was declared
be expected from dependent judges.
forfeited, without a hearing, in a court where such judges sat.
When Charles the second, and his brother after him, attempted
the destruction of chartered rights, both in the kingdom and out of
It is well
it, the mode was by judgments obtained in the courts.
known, that after the prosecution against the city of London was
commenced, and while it was pending, the judges were changed;
and Saunders, who had been consulted on the occasion, and had
advised the proceeding on the part of the crown, was made chief
justice for the very purpose of giving a judgment in favor of the
crown; his predecessor being removed to make room for him.
Since the revolution of 1688, an entire new character has been given
The judges have been made independent,
to English judicature.
and the benefit has been widely and deeply felt. A similar improvement seems to have made its way into Scotland. Before the union
of the kingdoms, it cannot be said that there was any judicial independence in Scotland; and the highest names in Scottish jurisprudence have been charged with being under influences which could
It is even said, that the practice
not, in modern times, be endured.
of entails did not extensively exist in Scotland till about the time of
the reigns of the last princes of the Stuart race, and was then inIt is strange indeed,
troduced, to guard against unjust forfeitures.
that this should happen at so late a period, and that a most unnatural and artificial state of property should be owing to the fear of

—

—

denendent judicatures.

I

might add here, that the

heritable jurisdic-
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the greatest almost of all cvil.s, were not abolished in Scotland
about the middle of the last century; so slowly does improvement
make progress when opposed by ignorance, prejudice or interest.
In our own country, it was for years a topic of complaint, before
the revolution, that justice was administered, in some of the coloThe Declaration
nies, by judges dependent on the Uritish crown.
of Independence, itself, puts forth this as a prominent grievance,
among those which justified the revolution. The Uritish king, it
declares, *' had made judges dependent on his own will alone, for the
tenure of their othces."
It was therefore to be expected, that in
establishing their own governments, this important point of the independence of the judicial power would be regarded by the states.
Some of them have made greater, and others less provision on this
subject; the more recent constitutions, I believe, being generally
framed with the most and best guards for judicial independence.
Those who oppose any additional security for the tenure of judicial
what
office, have pressed to know what evil has been experienced
Perhaps none;
injury has arisen from the constitution as it is.
but if evils probably may arise, the question is, whether the subject
be not so important as to render it prudent to guard against that
evil.
If evil do arise, we may be sure it will be a great evil; if
this power should happen to be abused, it would be most mischievIt is not a sufficient answer, to say that
ous in its consequences.
are bound to look to
we have as yet lelt no inconvenience.
have, too, the experience of other
probable future events.
Connecticut, having had judges appointed annually, from
states.
the time of Charles the second, in the recent alteration of her constitution, has provided, that hereafter they shall hold their office
during good behavior, subject to removal on the address of livo thirds
In Pennsylvania, the judges may
of each house of the legislature.
be removed, " for any reasonable cause," on the address of two
In some of the states, three fourths of each
thirds of the two houses.
house is required. The new constitution of Maine has a provision,
with which 1 should be content; which is, that no judge shall be
liable to be removed by the legislature till the matter of his accusation has been made known to him, and he has had an opportunity of
This seems no more than common jusbeing heard in his defence.
tice; and yet it is much greater than any security which at present
exists in the constitution of this commonwealth.
It will be found, if I mistake not, that there are not more than
two or three, out of all the states, which have left the tenure of
It cannot
judicial office at the entire pleasui-e of the legislature.
be denied, that one great object of written constitutions is to keep
the departments of government as distinct as possible; and for this
purpose to impose restraints. And it is equally true, that there is
no department on which it is more necessary to impose restraints
The tendency of things is almost always to
than tlie legislature.
augment the power of that department, in its relation to the judiciary.
The judiciary is composed of few persons, and those not such as mix
habitually in the pursuits and objects which most engage public men.
They are not, or never should be, political men. They have often
unpleasant duties to perform, and their conduct is often liable to be
lions,
till

—

We

We
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canvassed and censured, where their reasons for it arc not known,
The legislature holds the public purse.
or cannot be understood.
It fixes the compensation of all other departments
it applies, as
It is a numerous body, and necessarily
well as raises, all revenue.
Its members
carries along with it a great force of public opinion.
are public men, in constant contact with one another, and with their
It would seem to be plain enough, that, without
constituents.
constitutional provisions which should be fixed and certain, such a
department, in case of excitement, would be able to encroach on the
Therefore is it, that a security of judicial independence
judiciary.
becomes necessary; and the question is, whether that independence
be at present sufticiently secured.
The constitution being the supreme law, it follows of course, that
every act of the legislature, contrary to that law, must be void.
But who shall decide this question? Shall the legislature itself
decide it? If so, then the constitution ceases to be a legal and
becomes only a morul restraint on the legislature. If they, and they
only, are to judge whether their acts be conformable to the constitution, then the constitution is admonitory or advisory only; not legally
binding; because, if the construdion of it rest wholly with them, their
discretion, in particular cases, may be in favor of very erroneous and
dangerous constructions. Hence the courts of law, necessarily,
when the case arises, must decide upon the validity of particular
acts.
These cases are rare, at least in this commonwealth; but they
would probably be less so, if the power of the judiciary, in this
respect, were less respectable than it is.
It is the theory and plan of the constitution to restrain the legislature, as well as other departments, and to subject their acts to
judicial decision, whenever it appears that such acts infringe constitutional limits; and without this check, no certain limitation could
exist on the exercise of legislative power.
The constitution, for
example, declares, that the legislature shall not suspend the benefit
of the writ of habeas corpus, except under certain limitations.
If a
law should happen to be passed restraining personal liberty, and an
individual, feeling oppressed by it, should apply for his habeas corpus,
must not the judges decide what is the benefit of habeas corpus,
intended by the constitution; what it is to suspend it, and whether
the acts of the legislature do, in the given case, conform to the constitution?
All these questions would of course arise.
The judge
is bound by his oath to decide according to law.
The constitution
is the supreme law.
Any act of the legislature, therefore, inconsistent with that supreme law, must yield to it; and any judge, seeing
this inconsistency, and yet giving effect to the law, would violate
both his duty and his oath.
But it is evident that this power, to be
useful, must be lodged in independent hands.
If the legislature
may remove judges at pleasure, assigning no cause for such removal,
of course it is not to be expected that they would often find decisions
against the constitutionality of their own acts.
If the legislature
should, unhappily, be in a temper to do a violent thing, it would
probably take care to sec that the bench of justice was so constituted
as to agree with it in opinion.
:

—

—

—
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unpleasant to allude to other states for nej^rative examples; yet,
any one were inclined to the inquiry, it might he found, that eases
had happened in which laws, known to he at hest very questionahle as to their consistency witli the constitution, had been passed;
and at the same session, effectual measures taken, under the power
Such a coincidence
of removal by address, to create a new bench.
mii^ht be accidental; but the happening of such accidents often
would destroy the balance of Iree governments. The history of all
the states, I believe, shows the necessity of settled limits to legislative power.
There are reasons, entirely consistent with upright and
patriotic motives, which, nevertheless, evince the danger of legislaThe subject is fully treated by Mr. INIadison,
tive encroachments.
in some numbers of the Federalist, which well deserve the considIt is

if

eration of the convention.
There is nothing, after all, so important to individuals as the upright administration of justice.
This comes home to every man; life,
liberty, reputation, property, all depend on this.
No government
does its duty to the people, which does not make ample and stable
provision for the exercise of this part of its powers.
Nor is it
enougli, that there are courts which will deal justly with mere private
look to the judicial tribunal for protection against
questions.
illegal or unconstitutional acts, from whatever quarter they may proThe courts of law, independent judges, and enlightened
ceed.
juries, are citadels of popular liberty, as well as temples of private

—

We

The most essential rights connected with political liberty,
justice.
are there canvassed, discussed, and maintained; and if it should at
any time so happen that these rights should be invaded, there is no
remedy but a reliance on the courts, to protect and vindicate them.
There is danger, also, that legislative bodies will sometimes pass laws
interfering with other private rights, besides those connected with
Individuals are too apt to apply to the legislative
political liberty.
power to interfere with private cases, or private property; and such
applications sometimes meet with favor and support.
There would
be no security, if these interferences were not subject to some subsequent constitutional revision, where all parties could be heard^ and
justice administered according to standing laws.
These considerations are among those which, in my opinion, render an independent judiciary equally essential to the preservation of
private rights and public liberty.
I lament the necessity of deciding
this question at the present moment; and should hope, if such immediate decision were not demanded, that some modification of this
report might prove acceptable to the committee, since, in my judgment, some provision, beyond what exists in the present constitution,
is necessary.

—

SPEECH
ON THE BANK OF THE UNITED STATES, DELIVERED IN THE HOUSE
OF REPRESENTATIVES OF THE UNITED STATES, JAN. 2, 1815.
the 2d January, 1815, the hill to incorporate a

On

Webster moved

that

it

the following alterations, to wit
1.

To

3.

To
To

its

own

make

:

reduce the capital to twenty-five millions, with liberty to

on
2.

bank being under consideration, Mr.

be recommitted to a select committee, with instructions to

government to subscribe

tlie

account, five millions.

strike out

thirteenth section.

tlie

strike out so

much of

said

bill

as

makes

it

bank

obligatory on the

to lend

money

to

government.
4.

To

introduce a section providing, that

in the

if

the

bank do not commence

months, from the day of the passing of

space of

tlie

its

operations with-

act, the charter shall

thereby be forfeited.
5.

;

6.

per cent, on any bill or note
a section allowing interest at tlie rate of
bank, of which payment shall have been duly demanded, according to its tenor,
and refused; and to inflict penalties on any directors who shall issue any bills or notes
during any suspension of specie payment at the bank.

To

insert

of

To

tlie

provide that the said twenty-five millions of capital stock shall be composed of five
tlie United States bear-

millions of specie, and twenty millions of any of the stocks of
ing an interest of six
7.

To

per

cent, or of treasury notes.

strike out of the bill that part of

it

which restrains

tlie

bank from

selling its stock

during the war.

In support of

this

motion, the following speech was delivered.

The motion

did not prevail,

same day on the third reading. Some of the main
principles of tliese instructions were incorporated into die charter of die present bank,
when that charter was granted the following year; especially those, which were more
particularly designed to insure the payment of die notes of die bank in specie, at all

but the

bill

itself

was

rejected the

times, on demand.

However the House may dispose of the motion before it, I do
One object intended by it, at
not regret that it has been made.
It presents a choice, and it shows that the
least, is accomplished.
opposition which exists to the bill in its present state, is not an undistinguishing hostility to whatever may be proposed as a national
bank, but a hostility to an institution of such a useless and dangerous nature, as it is believed the existing provisions of the bill would
establish.

If the bill should be recommitted and amended according to the
instructions which I have moved, its principles will be materially
changed. The capital of the proposed bank will be reduced from
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and composed of specie and stocks in nearly
fifty to thirty millions
the same proportions as the capital of the former bank of the United
The obligation to lend thirty millions of dollars to governStates.
ment, an obligation which cannot be performed without committing
The power to suspend
an act of bankruptcy, will be struck out.
the payment of its notes and bills will be abolished, and the prompt
and faithful execution of its contracts secured, as far as, from the
nature of things, it can be secured.
The restriction on the sale of
its stocks will be removed, and as it is a monopoly, ])rovision will be
made that if it should not commence its operations in reasonable
time, the grant shall be forfeited.
Thus amended, the bill would
establish an institution not unlike the last bank of (he United States
in any particular which is deemed material, excepting only the legalized amount of capital.
To a bank of this nature I should at any time be willing to give
my support, not as a measure of temporary policy, or as an expedient to find means of relief from the present poverty of the treasury;
but as an institution of permanent interest and importance, useful
to the government and country at all times, and most useful in times
of commerce and prosperity.
1 am sure, sir, that the advantages which would at present result
To look to a bank, as a
from any bank, are greatly overrated.
source capable, not only of artbrding a circulating medium to the
country, but also of su{)plying the ways and means of carrying on
the war, especially at a time when the country is without commerce,
Such highis to expect much more than ever will be obtained.
:

wrought hopes can end only in disappointment. The means of supporting an expensive war are not of quite so easy acquisition.

They cannot siipply its place. They may
are not revenue.
its collection and distribution.
They may furnish,
with convenience, temporary loans to government, in anticipation
of its taxes, and render important assistance, in divers ways, to the
They are useful to the state in their
general ojjeration of luiance.
proper place and sphere, but they are not sources of national income.
The fountains of revenue must be sunk deeper. The credit and
circulation of bank paper are the effects, rather than the causes of
They
a profitable commerce, and a well ordered system of finance.
are the props of national wealth and prosperity, not the foundations
of them.
VVhoever shall attempt to restore the fallen credit of this
country, by the creating of new banks, merely that they may create
new paper, and that government may have a chance of borrowing
where it has not borrowed before, will find himself miserably deceived.
It is under the influence of no such vain hopes, that 1 yield
my assent to the establishment of a bank on sound and proper principles.
The principal good I expect from it is rather future than
present.
I do not see, indeed, that it is likely to produce evil at
any time. In times to come, it will, I hope, be useful. If it were
only to be harmless, there would be sufficient reason why it should
be sui)ported, in preference to such a contrivance as is now in contemplation.
Banks

afford facilities to

The bank which
its

present form,

is

will be erected by the bill, if it should pass in
of a most extracrdinaty, and, as I think, alarm-
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ing nature.
The capital is to be fifty millions of dollars; five millions in gold and silver, twenty millions in the public debt created
since the war, ten millions in treasury notes, and fifteen millions to
be subscribed by government, in stock to be created for that purpose.
The ten millions in treasury notes, when received in payment of subscriptions to the bank, are to be funded also in United
The stock subscribed by government on its own
States' stocks.
account, and those in which the treasury notes are to be funded, to
be redeemable only at the pleasure of the government. The war
stock will be redeemable according to the terms upon which the late
loans have been negotiated.
The capital of the bank, then, will be five millions of specie and
forty-five millions of government stocks.
In other words, the bank
will possess five millions of dollars, and the government will owe it
forty-five millions.
This debt from government, the bank is restrained from selling during the war, and government is excused
from paying, until it shall see fit.
The bank is also to be under
obligation to loan government thirty millions of dollars on demand,
to be repaid, not when the convenience or necessity of the bank may
require, but when debts due to the bank, from government, are paid;
that is, when it shall be the good pleasure of government.
This
sum of thirty millions is to supply the necessities of government,
and to supersede the occasion of other loans. This loan will doubtless be made on the first day of the existence of the bank, because
the public wants can admit of no delay. Its condition, then, will be,
that it has five millions of specie, if it has been able to obtain so
much, and a debt of seventy-five millions, no part of which it can
either sell or call in,

The

due

to

it

from government.

loan of thirty millions to government can only be made by
an immediate issue of bills to that amount. If these bills should
return, the bank will not be able to pay them.
This is certain, and
to remedy this inconvenience, power is given to the directors, by the
act, to suspend, at their own discretion, the payment of their notes,
until the President of the United States shall otherwise order.
The
President will give no such order, because the necessities of government will compel it to draw on the bank till the bank becomes
as necessitous as itself
Indeed, whatever orders may be given or
withheld, it will be utterly impossible for the bank to pay its notes.
The first note it issues will be
]N o such thing is expected from it.
dishonored on its return, and yet it will continue to pour out its
paper, so long as government can apply it in any degree to its purposes.
What sort of an institution, sir, is this? It looks less like a bank,
than a department of government.
It will be properly the papermoney department. Its capital is government debts ; the amount
of its issues will depend on government necessities; government, in
effect, absolves itself from its own debts to the bank, and by way
of compensation absolves the bank from its own contracts with
The
This is, indeed, a wonderful scheme of finance.
others.
government is to grow rich, because it is to borrow without the obligation of repaying, and is to borrow of a bank which issues paper
without liability to redeem it.
If this bank, like other nistitutions

and plodding common sense has erected, were to pay its
must have sonic limits to its issues of paper, and thoroibre,
there would be a point beyond which it could not make loans to
government. This would l";ill short of the wishes of the contrivers
They provide for an unlimited issue of paper, in
of this system.
an entire exemption from |)ayment. Tliey found their bank, in the
first place, on the discredit of government, and then hope to enrich
government out of the insolvency of their bank. With them, poverty itself is tlie main source of supply, and bankruptcy a mine of
inexhaustible treasure.
They rely ncjt in the ability ol" the bank,
but in its beggary; not in gold and silver collected in its vaults, to
pay its debts, and fulfil its promises, but in its locks and bars, provided by statute, to fasten its doors against the solicitations and
clamors of importunate creditors.
Such an institution, they flatter
themselves, will not only be able to sustain itself, but to buoy up
the sinking credit of the government.
A bank which does not pay,
is to guaranty the engagements of a government which does not pay!
"John Doc is to become security for Richard Roe." Thus the
empty vaults of the treasury are to be filled from the equally empty
vaults of the bank, and the ingenious invention of a partnership between insolvents is to restore and reestablish the credit of both.
Sir, I can view this only as a system of rank speculation, and
enormous mischief. IVothing in our condition is worse, in my opinion, than tiie inclination of govermnent to throw itself upon such
desperate courses.
If we are to be saved, it is not to be by such
means. If public credit is to be restored, this is not one of the
measures that will help to restore it. If the treasury is exhausted,
If a safe circulathis bank will not fill it with anything valuable.
ting medium be wanted for the community, it will not be found in
the paper of such a corporation.
I wisii, sir, that those who imagine that these objects or any of
them will be clFected by such a bank as this, would describe the
manner in which they expect it to be done. What is the process,
which is to produce these results? If it is perceived, it can be deThe bank will not operate either by miracle or magic.
scribed.
Whoever expects any good from it, ought to be able to tell us in
what way that good is to be produced. As yet, we have had nothAn indefiing but general ideas, and vague and loose expressions.
nite and indistinct notion is entertained, nobody here seems to know
on what ground, that this bank is to reanimate public credit, fill the
treasury, and remove all the evils that have arisen from the depre-

which

dull

debts,

it

ciation of the paper of the existing banks.

Some gentlemen who do not profess themselves to be, in all respects, pleased with the provisions of the bill, seem to content themselves with an idea that nothing better can be obtained, and that it

A

do something.
strong impression that something
the origin of many bad measures.
It is easy, sir,
It is
to do something, but the object is to do something useful.
better to do nothing than to do mischief.
It is much better, in my
opinion, to make no bank, than to pass the bill as it now is.
The interests to be affected by this measure, the finances, the
public credit, and the circulating medium of the country are too
is

necessary

to

must be done,

is

29
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important to be hazarded in schemes like these.
If we wish to restore the pubhc credit, and to reestabUsh the finances, we have the
beaten road i)efore us.
All true analogy, all experience and all just
knowledge of ourselves and our condition point one way. A wise
and systematic economy, and a settled and substantial revenue, are
the means to be relied on; not excessive issues of bank notes, a
forced circulation, and all the miserable contrivances to which
political folly can resort, with the idle expectation of giving to mere
paper the quality of money.
These are all the inventions of a shortsighted policy, vexed and
goaded by the necessities of the moment, and thinking less of a
permanent remedy, than of shifts and expedients to avoid the present distress.
They have been a thousand times adopted, and a
thousand times exploded as delusive and ruinous, as destructive of
all solid revenue, and incompatible with the security of private property.
It is, sir,

sufficiently obvious, that

to

produce any benefit,

this

bank must be

so constructed, as that its notes shall have credit with
the public.
The first inquiry, therefore, should be, whether the
bills of a bank of this kind will not be immediately and greatly
depreciated.
I think they will.
It would be a wonder if they

should not.
This effect v/ill be produced by that excessive issue of
its paper which the bank must make in its loan to government.
Whether its issues of paper are excessive, will depend not on the
nominal amount of its capital, but on its ability to redeem it. This
is the only safe criterion.
Very special cases may perhaps furnish
exceptions, but there is, in general, no security for the credit of
paper, but the ability, in those who emit, to redeem it.
Whenever
bank notes are not convertible into gold and silver, at the will of the
holder, they become of less value than gold and silver.
All experiments on this subject have come to the same result. It is so clear,
and has been so universally admitted, that it would be waste of time
to dwell upon it.
The depreciation may not be sensibly perceived
the first day, or the first week, it takes place.
It will first be discerned in what is called the rise of specie; it will next be seen in
the increased price of all commodities.
The circulating medium
of a commercial community, must be that which is also the circulating medium of other commercial communities, or must be capable
of being converted into that medium, without loss.
It must be able,
not only to pass in payments and receipts, among individuals of the
same society and nation, but to adjust and discharge the balance of
exchanges between different nations. It must be something, which
has a value abroad, as well as at home, and by whbch foreign as
well as domestic debts can be satisfied.
The precious metals alone
answer these purposes. They alone, therefore, are money, and
whatever else is to perform the offices of money, must be their representative, and capable of being turned into them at will.
So long
as bank paper retains this quality, it is a substitute for money; divested of this, nothing can give it that character.
No solidity of
funds, no sufficiency of assets, no confidence in the solvency of
banking institutions has ever enabled them to keep up their paper
to the value of gold and silver, any longer than they paid gold and
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This will continue to be the case so long
it, on demand.
as those metals shall continue to be the standard of value and the
general circulatin<r medium amouff nations.
strikino; illustration of tiiis cr>mmon principle is found in the
In the year 1G97, it had
early history of the bank of England.
been so liberal of its loans, that it was com])elled to suspend the paysilver for

A

paper iminediately IMI to a discount of near
the public opinion of the solidity of
its funds, that its stock then sold for one hundred and ten jxr cent.
although no more than sixty per vent, upon the sul)Scription hud been

ment of

its

twenty per

paid

notes.

coit.

Its

Yet such was

in.

The same

known, attended the banks of Scotland,
the |)ractife of inserting in their notes a clause,
giving the banks an option of paying their notes on demand, or six
months after demand, with interest. Paper of this sort was not
convertible into s|)ecie, at the pleasure of the holder; and no conviction of the ability of the bank which issued it, could preserve it
fate, as is well

when they adopted

from depreciation.
'I'he suspension of specie payments by the bank of England,
1797, and tlie C()nsequences which followed, afford no argument to
overthrow this general experience. If bank of England notes were
not innnodiately depreciated, on that occasion, depreciation, neverVery favorable causes existed to prevent their
theless, did ensue.
sudden depression. It was an old and rich institution. It was
known to be under the most discreet and independent management.
Government had no control over it, to force it to make loans, against
On the contrary, it compelled the government
its interest or its will.
to pay, though with much inconvenience to itself, a very consideraThe country enjoyed, at that time,
ble sum, which was due to it.
an extensive commerce, and a revenue of three hundred millions of
Under all
dollars was collected and distributed through the bank.
these advantages, however, the dilference of price between bank
notes and coin became at one time so great, as to threaten the most
dangerous consequences.
Suppose the condition of England to have been reversed. Suppose that instead of a prosperous and increasing commerce, she had
suffered the ruin of her trade, and that the product of her manufactures had lain upon her hands, as the product of our agriculture now
Does any one imagine that her circulating paper
perishes in ours.
could have existed and maintained any credit, in such a change of
her condition? What ought to surprise us is not that her bank
paper was depreciated, but that it was not depreciated sooner and
The reason can only be found in that
lower than in fact it was.
extraordinary combination of iavorable circumstances, which never
Much less is it
existed before, and is hardly to be expected again.
to be discovered in our condition at present.
But we have experience nearer home. The paper of all the banks
south of Xew England, has become depreciated to an alarming exThis cannot be denied. All that is said of the existence of
tent.
It
this depreciation remote from the banks, is unfounded and idle.
The rates of exchange, both foreign and doexists everywhere.
mestic, puts this point beyond controversy.

If a bill of

exchange
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on Europe can be purchased, as it may, twenty per cent, cheaper in
Boston than in Baltimore, the reason must be that it is paid lor, in
Boston, in money, and in Baltimore, in something twenty per cent.
less valuable than money.
Notwithstanding tiie depression of their paper, it is not probable
any doubt is entertained of the sufficiency of the funds of the
Certainly no such doubt is the cause of the fall of
principal banks.
tlicir paper; because the depression of the paper of all the banks in
any place, is, as far as I learn, generally uniform and equal; whereas if public opinion proceeded at all upon the adequacy or inadequacy of their funds, it would necessarily come to different results, in
different cases, as some of these institutions must be supposed to
be richer than others.
Sir, something must be discovered which has hitherto escaped
the observation of mankind, before you can give to paper, intended
for circulation, the value of a metallic currency, any longer than it
represents that currency, and is convertible into it, at the will of

that

the holder.
The paper, then, of this bank, if you make it, will be depreciated,
for the same reason that the paper of other banks that have gone
before it, and of those which now e.xist around us has been depreciated, because it is not to pay specie for its notes.
Other institutions, setting out perhaps on honest principles, have
But
fallen into discredit, through mismanagement or misfortune.
It is to issue its bills to the
this bank is to begin with insolvency.

amount of

thirty

millions,

when everybody knows

it

cannot pay

It is to draw
existence in dishonor.
The promise contained in the first note
its first breath in disgrace.
it sends forth, is to be a false promise, and whoever receives the
note, is to take it, with the knowledge that it is not to be paid
according to the term.s of it.
But this, sir, is not all. The framers of this bill have not done
their work by halves.
They have put the depreciation of the notes
They have made
of their bank beyond all doubt or uncertainty.
assurance doubly sure.
In addition to excessive issues of paper,
and the failure to make payments, both which they provide for by
law, they make the capital of the bank, to consist principally of
public stock.
If this stock should be sold as in the former bank of the United
But the bank has not the power to
States, the evil would be less.
sell it, and for all purp,oses of enabling it to fullil its engagements,
its funds might as well be at the bottom of the ocean, as in government stocks, of which it cannot enforce payment, and of which it

them.

It is to

commence

its

cannot dispose.
The credit of this institution is to be founded on public funds, not
on private property, or commercial credit. It is to be a financial
not a commercial bank.
Its credit can hardly, therefore, be better
If the stocks be
at any time than the credit of the government.
depreciated, so of course must everything be which rests on the
stocks.
It would require extraordinary ingenuity to show how a bank,
which is founded o:i the public debt, is to have any better reputation
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It must be some very novel invention, which
than the deht itself.
the superstructure keep its place, af\er tiie foundation has
The arf^umcnt seems to stand thus: The public funds, it is
fallen.
admitted, have little credit; the bank will have no credit which it
does not borrow of the funds; but the bank will be in full credit.
If, sir, we were in a temper to learn wisdom from experience, the
history of most of the banks on the continent of Europe might teach
us the futility of all these contrivances.
Those were, like this before us, established for the purposes of finance, not |)urposes of
commerce. The same fortune has happened to them all. Their
credit has sunk.
Their respective governments go to them for
money when they can get it nowhere else; and the banks can relieve
their wants, only by new issues of their own paper.
As this is not
redeemed, the invariable consequence of depreciation follows; and
this has sometimes led to the miserable and destructive expedient
of depreciation of the coin itself.
Such are the banks of Petersburg, Copenhagen, Vienna, and
other cities of Europe; and while the paper of these government
banks has been thus depressed, that of other banks existing in their
neighbourhood, unconnected with government, and conducting their
business on the basis of commercial credit, has retained a value
equivalent to that of coin.
Excessive issues of paper and a close connexion with government,
are the circumstances which of all others are the most certain to
destroy the credit of bank paper.
If there were no excessive issues,
or, in other words, if the bank paid its notes in specie, on demand,
its connexion with government and its interest in the funds would
not, perhaps, materially allect the circulation of its paper, although
But when
they would naturally diminish the value of its stock.
these two circumstances exist in the condition of any bank, that it
does not pay its notes and that its funds are in public stocks, and all
its operations intimately blended with the operations of government,
nothing further need be known, to be quite sure that its paper will
not answer the purpose of a creditable circulating medium.
I look upon it, therefore, sir, as certain, that a very considerable
discount will attach itself to the notes of this bank, the first day of
their appearance; that this discount will continue to increase; and
unless Congress should be able to furnish some remedy, which is
not certain, the paper, in the end, will be worth nothing.
If this
happens, not only will no one of the benefits proposed be obtained,
but evils of the most alarming magnitude will follow.
All the horrors of a paper-money system are before us.
If we venture on the
present expedient, we shall hardly be able to avoid them.
The ruin
of public aflairs and the wreck of private property will ensue.
I would ask, sir, whether the friends of this measure have well
^considered what etfect it will produce on the revenue of the country.-'
By the provisions of this bill, the notes of this bank are to be
received in payment of all taxes and other dues to government.
They cannot be refused on account of the depreciation of their valGovernment binds itself to receive them at par; although it
ue.
should be obliged immediately to pay them out, at a discount of a
hundred per cent. It is certain, then, that a loss in the revenue will

makes
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be sustained, equal to any depreciation which may take place in this
paper; and when the paper shall come to nothin}^, the revenue of
This has happened
the country will come to nothing along with it.
to other countries, where this wretched system has been adopted,
and it will happen here.
The Austrian government resorted to a similar experiment, in
a very critical period of its affairs, in 1809, the year of the last
campaign between that country and France, previous to the coaliPressed by the necessities of the occasion, the government
tion.
caused a large quantity of paper to be issued, which was to be reThe paper immediately fell to a
ceived in imposts and taxes.
The consequence was, that the govdepreciation of four for one.
ernment lost its revenue, and, with it, the means of supplying its
armies and defending its empire.
Is this government now ready, sir, to put its resources all at hazIs it ready to sacrifice its whole
ard, by pursuing a similar course?
substantial revenue and permanent supplies to an ill-contrived, illconsidered, dangerous and ruinous project, adopted only as the
means of obtaining a little present and momentary relief?
It ought to be considered, also, what effects this bank will produce
on other banking institutions already existing, and on the paper
which they have issued. The aggregate capital of these institutions is, large.
The amount of their notes is large, and these notes
constitute, at present, in a great portion of the country, the only
circulating medium, if they can be called a circulating medium.
Whatever affects this paper, either to raise it, or depress it lower
than it is, affects the interests of every man in the community.
It is sufficient on this point to refer to the memorial from the banks
That assures us that it must be the operation of
of New York.
such a bank, as this bill would establish, to increase the difficulties
and distress, which the existing banks now experience, and to render it nearly impossible for them to resume the payment of their
notes.
This is what every man would naturally expect. Paper
already depreciated, will necessarily be sunk still lower, when another flood of depreciated paper is forced into circulation.
Very recently this government refused to extend the charter of
the bank of the United States, upon the ground, that it was unconstitutional for Congress to create banks.
Many of the state banks
owe their existence to this decision. It was an invitation to the
states to incorporate as much banking capital as would answer all
the purposes of the country.
Notwithstanding what we may now
see and hear, it would then have been deemed a gross imputation
on the consistency of government, if any man had expressed an
expectation, that in five years all these constitutional scruples would
be forgotten, all the dangers to political liberty from moneyed institutions disregarded, and a bank proposed upon the most extraordinary
principles, with an unprecedented amount of capital, and with no
obligation to

The

fulfil its

contracts.

in the way of govof them at least, when
government had declared its purpose to have no bank of its own.
They deserve some regard on their own account, and on account of

state

ernment.

banks have not forced themselves

They were

established,

many
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But they deserve much more
those particularly concerned in them.
consideration, on account of the quantity of paper which is in circulation, and the interest which the whole conununity has in it.
Let it be recollected also, sir, that the present condition of the
banks

is

principally

owing

to their

advances to government.

The

treasury has borrowed of the banks, or of those who themselves
borrowed of the banks, till the banks have become as poor, and almost as much discredited, as the treasury itself They have depreciated their paper, nearly ruined themselves, and brought the
sorest distress on the country, by doing that on a small scale,
which this bank is to perform on a scale vastly larger.
It is almost unpardonable in the conductors of these institutions,
not to have foreseen the consequences which have resulted from
the course pursued by them.
They were all plain and visible. If
they have any apology, it is, that they were no blinder than the
government, and that they yielded to those who would take no denial.
It will be altogether unpardonable in us, if with this, as well
as all other experience before us, we continue to pursue a system
which must inevitably lead us through depreciation of currency,
paper-money, tender-laws, and all the contemptible and miserable
contrivances of disordered finance and national insolvency, to complete and entire bankruptcy in the end.
I hope the House will recommit the bill for amendment.

—

SPEECH
ON A RESOLUTION RELATIVE TO THE MORE EFFECTUAL COLLECTION OF THE PUBLIC REVENUE, DELIVERED IN THE HOUSE OF
REPRESENTATIVES OF THE UNITED STATES, 1816.
disordered state, in which the Currency of the country was left by the late war, is
known. With a view to correct the evil, Mr. Webster moved the following Resolution,
It passed botli Houses, and was attended with complete
the House of Representatives.

The
well
in

success, in

its

operation.

Resolved by the Senate and House of Representatives of the United States of
America in Congress assembled, Tiiat the Secretary of Treasury be, and he hereby is,
required and directed to adopt such measures as he may deem necessary, to cause, as soon
as may be, all duties, taxes, debts, or sums of money, accruing or becoming payable to the
United States,

to Ije collected

and paid

in the legal

currency of the United States, or Treas-

of the United States, as by law provided and declared, or
currency of the
in notes of Banks which are payable and paid on demand, in the said legal
United States ; and that, from and after the twentieth day of February next, no such duties,

my

notes, or notes of the

taxes, debts, or

Bank

sums of money, accruing or becoming payable

to the

United States, as

aforesaid, ought to be collected or received otherwise than in the legal currency of the United States, or Treasury notes, or notes of the Bank of the United State, or in notes of Banks

which are payable and paid on demand,

in the said legal

currency of the United States.

Approved, April 30, 1816.

The

Resolution was introduced by the following Speech.

Mr. Webster said, that he had felt it to be his duty to call the
attention of the House once more to the subject of the collection
of the revenue, and to present the resolutions which had been subHe had been the more inclined to do this from an appremitted.
hension that the rejection, yesterday, of the bill which had been introduced, might be construed into an abandonment, on the part of
He had had,
the House, of all hope of remedying the existing evil.
was true, some objections against proceeding by way of bill because the case was not one in which the law was deficient, but one
The great object,
in which the execution of the law was deficient.
however, was to obtain a decision of this and the other House, that
the present mode of receiving the revenue should not be continued;
and as this might be substantially effected by the bill, he had hoped
This hope had been disappomted. The bill had
that it might pass.
been rejected. The House had put its negative upon the only propoit

;
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which had been submitted to it, for correcting a state of things,
which everybody knows to exist in plain violation ol' the constituFor one,
tion, and in oj)en defiance of the written letter of tlie law.
sitlon

he could never consent to adjourn, leaving this implied sanction of
House upon ail that had taken place, and all that might hereafter
take place.
He hoped not to hear again that there was not now
time to act on this question.
If other gentlemen considered the
question as important as he did, they would not forbear to act on
it from any desire, however strong, to bring the session to an early
the

close.

The situation of the country, said Mr. Webster, in regard to collection of its revenues is most deplorable.
With a perfectly sound
legal currency, the national revenues are not collected in this currency, but in paper of various sorts, and various degrees of value.
The origin and progress of this evil is distinctly known, but it is
not easy to see its duration or its future extent, if an adequate remedy be not soon found. Before the war, the business of the country
was conducted principally by means of the paper of the different
state banks.
As these were in good credit, and paid their notes in
gold and silver on demand, no great evil was experienced from the
Not being, however, a part of the legal
circulation of their paper.
money of the country, it could not, by law, be received in the payment of duties, ta.xes or other debts to government. But being
payable, and hitherto, regularly paid, on demand, the collectors and
agents of government had generally received it as cash; it had been
deposited as cash in the banks which received the deposits of government, and from them it had been drawn as cash, and paid off to
creditors of the public.
During the war, this state of things changed. Many of the banks
had been induced to make loans to a very great amount to government.
These loans were made by an issue of their own bills. This
proceeding threw into circulation an immense quantity of bank paper, in no degree corresponding with the mercantile business of the
country, and resting on nothing for its payment and redemption, but
the government stocks, which were holden by the banks.
The consequence immediately followed, which it would be imputing a great
defijree of blindness both to the government and to the banks to suggest that they had not foreseen.
The excess of paper which was
found everywhere, created alarm. Demands began to be made on
the banks, and they all stopped payment.
No contrivance to get
money without inconvenience to the people, ever had a shorter
course of experiment, or a more unequivocal termination. The
depreciation of bank notes was the necessary consequence of a
neglect or refusal on the part of those who issued them to pay them.
It took place immediately, and has continued, with occasional fluctuations in the depression, to the present moment.
What still farther increases the evil is, that this bank paper being the issue of
very many institutions, situated in different parts of the country, and
possessing different degrees of credit, the depreciation has not been,
and is not now, uniform throughout the United States. It is not
the same at Baltimore as at Philadelphia, nor the same at Philadelphia as at New York.
In New England, the banks have not stop-
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ped payment
pressed

and of course their paper has not been deBut the notes of banks which have ceased to pay

in specie,

at all.

specie, have, nevertheless, been, and still are, received for duties
and taxes, in the places where such banks exist. The consequence
of all this is, that the people of the United States pay their duties
and taxes in currencies of different values, in different places.
In

other words, taxes and duties are higher in some places than they
are in others, by as much as the value of gold and silver is greater than
the value of the several descriptions of bank paper which are reThis difference in relation to the paper of
ceived by government.
the District where we now are, is twenty-five per cent.
Taxes and
duties, therefore, collected in Massachusetts, are one quarter higher
than the taxes and duties which are collected, by virtue of the same
laws, in the District of Columbia.
By the constitution of the government, it is certain that all duties,
taxes and excises ought to be uniform throughout the United States;
and that no preference should be given, by any regulation of commerce or revenue, to the ports of one state over those of another.
This constitutional provision, it is obvious, is flagrantly violated.
Duties and taxes are not uniform. They are higher in some places
than in others.
citizen of New England pays his taxes in gold
and silver, or their equivalent. From his hand the collector will
not receive, and is instructed by government not to receive, the
notes of the banks which do not pay their notes on demand, and
which notes he could obtain twenty or twenty-five per cent, cheaper
than that which is demanded of him.
Yet a citizen of the midCan a greatdle states pays his taxes in these notes at par.
er injustice than this be conceived
Can constitutional provisions
be disregarded in a more essential point ? Commercial preferences
also are given, which, if they could be continued, would be sufficient
to anniliilate the commerce of some cities and some states, while
The importing merthey would extremely promote that of others.
chant of Boston pays the duties upon his goods, either in specie or
cash notes, which are at least twenty per cent, or in treasury notes
which are ten per cent, more valuable than the notes which are paid
Surely
for duties, at par, by the importing merchant at Baltimore.
Such monstrous inequality and injustice
this is not to be endured.
Since the commencement of this course
are not to be tolerated.
of things, it can be shown, that the people of the northern states
have paid a million of dollars more than their just proportion of the
public burdens.
A similar inequality, though somewhat less in degree, has fallen upon the states south of the Potomac, in which the
paper in circulation, although not equivalent to specie, is yet of
higher value than the bank notes of this District, Maryland and the

A

.''

middle states.

But

not merely the inequality and injustice of this system,
may be called, if not rather the want of all system, that
It throws the whole revenue into derangement, and
call for reform.
It prevents the possibility of order, method or
endless confusion.
This mass of decertainty in the public receipts or disbursements.
pressed paper, thrown out at first in loans to accommodate govern-

if

it

system

is

it

ment, has done

little

else than to embarrass and distress government.
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can hardly be said to circulate, but it lies in the channel of circulaand chokes it up by its bulk and its sluggishness. In a great
proportion of the country, the dues are not paid, or are badly paid;
and in an equal portion of the country the public creditors are not
It

tion,

paid, or are paid badly.
It is quite clear, that by the statute all duties and taxes are required to be paid in the legal money of the United States, or in
It is just as clear,
treasury notes, agreeably to recent provisions.

the law has been disregarded, and that the notes of banks of
an hundred dilferent descriptions, and almost as many dillerent values, have been received, and still are received, where the statute
requires legal money or treasury notes to be paid.
In these circumstances, I cannot persuade myself that congress
In
will adjourn, without attempting something by way of remedy.
mv opinion, no greater evil has threatened us. JVotliing can more
endanger, either the existence and preservation of the public revenue, or the security of private property, than the consequences
which are to be apprehended from the present course of things, if
Let
they be not arrested by a timely and an eflectual interference.
gentlemen consider what will probably happen, if congress should
rise without the adoption of any measure on the subject.
Virginia, having passed a law for compelling the banks in tliat
state to limit the circulation of their paper and resume specie payments by the autumn, will, doubtless, repeal it. The states further
to the south will probably fall into a similar relaxation, for it is hardly to be expected that they will have firmness and perseverance
enough, to persist in their present most prudent and commendable
course, without the countenance of the general government.
If in addition to these events, an abandonment of the wholesome
system, which has thus far prevailed in the northern states, or any
relaxation of that system should take place, the government is in
danger of falling into that condition, from which it can hardly be
able to extricate itself for twenty years, if indeed it shall ever be
able to extricate itself; and if that state of things, instead of being
changed by tlie government, shall not change the government.
There
It is our business to foresee this danger, and to avoid it.
are some political evils which are seen as soon as they are dangerous,
and which alarm at once as well the people as the government. Wars
and invasions therefore are not always the most certain destroyers
They come in no questionable shape. They
of national prosperity.
announce their own approach, and the general security is preserved
Not so with the evils of a debased coin, a
by the general alarm.
depreciated paper currency, or a depressed and falling public credit.
ISot so with tlie plausible and insidious mischiefs of a paper money
These insinuate themselves in the shape of facilities, acsystem.
commodation, and relief. They hold out the most fallacious hope of
an easy payment of debts, and a lighter burden of taxation. It is
easy for a portion of the people to imagine that government may
properly^ continue to receive depreciated paper, because they have
received it, and because it is more convenient to obtain it than to obBut on these subjects it is, that governtain other paper, or specie.
ment ought to exercise its own peculiar wisdom and caution. It is
tliat
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to possess on subjects of this nature, somewhat more of
It is bound to
foresight than has fallen to the lot of individuals.
foresee the evil before every man feels it, and to take all necessary
measures to guard against it, although they may be measures attended with some difficulty and not without temporary inconvenience.
In my humble judgment, the evil demands the immediate attention
It is not certain, and in my opinion not probable, that
of congress.

supposed

It is more likely to grow by indulgence,
it will ever cure itself.
while the remedy which must in the end be applied, will become
less efficacious by delay.
The only power which the general government possesses of restraining, the issues of the state banks, is to refuse their notes in the receipts
This power it can exercise now, or at least it can
of the treasury.
provide now for exercising in reasonable time, because the currency
of some part of the country is yet sound, and the evil is not univer-

If it should become universal, who, that hesitates now, will
sal.
then propose any adequate means of relief? If a measure, like the
bill of yesterday, or the resolutions of to day, can hardly pass here
now, what hope is there that any efficient measure will be adopted

hereafter?

The conduct of the treasury department in receiving the notes of
the banks, after they had suspended payment, might, or might not,
have been excused by the necessity of the case. That is not now
I wish such inquiry had been instituted.
the subject of inquiry.
It is of dangerous consequence to permit
It ought to have been.
plain omissions to execute the law to pass off, under any circumstance,
It would probably be easier to prove, that the
without inquiry.
treasury must have continued to receive such notes, or that all payto government would have been suspended, than it would be to
justify the previous negotiations of great loans at the banks, which

ments

was a voluntary transaction, induced by no particular necessity, and
which is nevertheless, beyond doubt, the principal cause of their
But I have expressed my belief on more than
present condition.
one occasion, and I repeat the opinion, that it was the duty, and in
the power of the secretary of the treasury, on the return of peace, to
have returned to the legal and proper mode of collecting the revenue.

The paper of the banks, rose, on that occasion, almost to an equality
The banks in Avhich
with specie; that was the favorable moment.
the public money was deposited ought to have been induced to lead
the way, by the sale of their government stocks, and other measures
calculated to bring about, moderately and gradually, but regularly and
certainly, the restoration of the former and only safe .state of things.
It can hardly be doubted, that the influence of the treasury could
have eflected all this. If not, it could have withdrawn the deposits
and countenance of government from institutions, which, against all
rule and all propriety, were holding great sums in government stocks,
and making enormous profits from the circulation of their own dishonThat which was most wanted, was the designation of a
ored paper.
time, for the corresponding operation of banks in dirterent places.
This could have been made by the head of the treasury, better than
by anybody or everybody else. But the occasion was suffered to
pass by unimproved, and the credit of the banks soon fell again,
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when

it

was found they used none of the means whicli the opportu-

fulfil their enfragrmeuts.
be exercised over the state
banks, they arc not sul)i(;ct to the direct control of general governIt is for tiie state authorities which created them to decide,
ment.
whether they have acted according to their charters, and if not, what
But from such of them
shall be the remedy for their irregularities.
as continued to receive deposits of public money, government had
a right to expect that they would conduct their concerns according
to the safe and well known principles which should properly govIt is bound also to collect its taxes of the
ern such institutions.
These rights and these duties are too
people on a uniform system.
important to be surrendered to the accommodation of any particular
interest or any temporary purpose.
The resolutions before the House take no notice of the state banks.
They express neither praise nor censure of them. They neither
commend for their patriotism in the loans made to government, nor
propose to tax them for their neglect or refusal to pay their debts.
They assume no power of interfering with these institutions. They
say not one word about compelling them to resume their payments;
they leave that to the consideration of the banks themselves, or to
those who have a right to call them to account for any misconduct in
But the resolutions declare that taxes ought to be
that respect.
equal; that preferences ought not to be given; that the revenues
of the country ought not to be diminished in amount, nor hazarded
altogether by the receipt of varying and uncertain paper; and that
the present state of things, in which all these unconstitutional, illegal and dangerous ingredients are mixed, ought not to exist.
It has been said that these resolutions may be construed into a
Such
justification of the past conduct of the treasury department.
an objection has been anticipated. It was made, in my opinion,
with much more justice to the bill rejected yesterday, and a provision was accordingly subsequently introduced into that bill to exclude
such an interference. This is certainly not the time to express any
justification or approbation of the conduct of that department on
Nor do
this subject, and I trust these resolutions do not imply it
A suflicient reathe resolutions propose to express any censure.
son for declining to do either, is, that the facts are not sufficiently
known. What loss has actually happened, what amount, it is said
to be large, may be now in the treasury, in notes which will not
pass, or under what circumstances these were received, is not now

nity p;ave themselves for onaljliii^ thorn to

As

to

any power of compulsion

to

—

sutficiently ascertained.

But before these resolutions are rejected, on the ground that they
shield the treasury department from responsibility, it ought to
be clearly shown that they are capable of such a construction
decThe mere passing of any resolution cannot have that effect.
laration of what ought to be done, does not necessarily imply any
sanction of what has been done.
It may sometimes imply the contrary.
These resolutions cannot be made to imply any more than
this, that the financial affairs of the country are in such a condition,
that the revenue cannot be instantly collected in legal currency.
This they do imply, and this I suppose almost all admit to be true,

may

A
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instantaneous execution of the law, without warning or notice,
could in my opinion produce nothing in a portion of the country,
but an entire suspension of payments.
But to whose fault it is owing, that the affairs of the country are
reduced to this condition, they do not declare. They do not prevent, or in any degree embarrass, future inquiry on that subject.
They speak to the fact, that the finances are deranged. They say,
also, that reformation, though it must be gradual, ought to be immediately begun, and to be carried to perfection in the shortest time pracThey cannot by any fair construction, be made to express
ticable.
the approbation of congress on the past conduct of any high officer
of government; and if the time shall ever come, when this House
shall deem investigation necessary, it must be a case of very unpromising aspect, and of most fearful issue, which shall afford no
other hope of escape than by setting up these resolutions by way of
bar to an inquiry.
Nor is it any objection to this measure that inquiry has not first
been had. Two duties may be supposed to have rested on the House
the one, to inquire into the origin of the e'vil, if it needed inquiry,
and the other to find and apply the remedy. Because one of these
duties has not hitherto been discharged, is no reason why the other
While we are deciding which to do first,
should be longer neglected.
the time of the session is going by us, and neither may be done.
In the meantime public mischiefs, of unknown magnitude and inI see no equivalent, no
calculable duration, threaten the country.
consolation, no mitigation, for these evils, in the future responsibiliLet gentlemen show me any responsibility which
ty of departments.
If, when we meet here again,
will not be a name and a mockery.
it shall be found that all the barriers which have hitherto, in any
degree, restrained the emissions of a mere paper money of the worst
sort, have given way, and that the floods have broken in upon us and
come over us if it shall be found that revenues have failed that
the public credit, now a little propped and supported by a state of
peace and commerce, has again tottered and fallen to the ground,
and that all the operations of government are at a stand, what then
How great
will be the value of the responsibility of departments.''
then the value of inquiry, when the evil is past prevention, when officers may have gone out of place, and when, indeed, the whole administration will necessarily be dissolving, by the expiration of the
term for which the chief executive magistrate was chosen.''
I cannot consent to take the chance of the greatest public misThe stakes are
chiefs upon a reliance on any such responsibility.
too unequal.
As to the opinion advanced by some, that the object, of the resothat the revenues cannot be
lution cannot, in any way, be answered
collected, otherwise than as they are now, in the paper of any and
every banking association which chooses to issue paper, it cannot
This would be at once giving up the
for a moment be admitted.
government; for what is government without revenue, and what is a
revenue that is gathered together in the varying, fluctuating, discredited, depreciated, and still falling promissory notes of two or three
hundred distinct, and, as to this government, irresponsible banking

—
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If it cannot collect its revenues in a botler manner than
must cease to be a government. This thing therefore is to
be done; at any rate it is to be attempted. That it will be accom-

companies.
this,

it

plished by the treasury department, without the interference of conIf from that source no reformation came,
gress, I have no belief.
when reformation was easy, it is not now to be ex|)ected. Especially
after the vnte of yesterday, those wiiosc interest it is to continue the
present state of things, will arm themselves with the authority of

They will justify themselves by the decision of this
House. They will say, and say truly, that tliis House, having taken
up the subject and discussed it, has not thought tit so much as to

Congress.

declare, that

it

is

expedient ever to relieve the country or

its

reve-

nues from a paper money system. Whoever believes that the treasury department will oppose this tide, aided, as it will be, by strong
feeling and great interest, has more faith in that department than has

my lot. It is the duty of this House to interfere with its
Having taxed the people with no light hand, it is
authority.
its duty to take care that the people do not sustain these burdens in vain. The taxes arc not borne without feeling. They will
not !)e borne without complaint, if, by mismanagement in collection,
their utility to government should be lost, and they should get into
fallen to

own
now

the treasury at last only in discredited and useless paper.
bank of thirty-five millions has been created for the professed
purpose of correcting the evils of our circulation, and facilitating
I am not so sanguine
the receipts and expenditures of government.
But
in the hope of great benefit from this measure as others are.
the treasury is also authorised to issue tw-enty-five millions of treasury notes, eighteen or twenty millions of which remain yet to be issued, and which are also allowed by law to be received on duties and

A

In addition to these is the coin which is in the country, and
sure to come forth into circulation whenever there is a demand for it. These means, if wisely and skilfully administered,
are sufficient to prevent any particular pressure or great inconvenience, in returning to the legal mode of collecting the revenue.
It is true, it may be easier for the people in the states in which the
depreciated paper exists to pay their taxes in such paper, than in
the legal currency of treasury notes, because they can get it cheapBut this is only saying that it is easier to pay a small tax, than
er.
to pay a large one: or that money costs more than that which is less
But a medivaluable than money: a proposition not to be disputed.
um of payment, convenient for the people and safe for the government will be furnished, and may everywhere be obtained for a reaThis is all that can justly be expected of congress.
sonable price.
Having provided this, they ought to require all parts of the country
If taxes be not necesto conform to the same measure of justice.
sary they should not be laid.
If laid, they ought to be collected
without preference or partiality.
But while some gentlemen oppose the resolutions because they
In my
fix a day too near, others think they fix a day too distant.
own judgment, it is not so material what the time is, as it is to fix a
time.
The great object is to settle the question, that our legal currency is to be preserved, and that we are not about to embark on the

taxes.

which

is
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ocean of paper money.

The

interest, or the interest of the

state banks, if they consult their own
community, will dispose of their gov-

to redeem their paper and
If they should not adopt this course, there
will be time for the people to be informed that the paper of such
institutions will not answer the demands of government, and that
duties and taxes must be paid in the manner provided by law.
I cannot say, indeed, that this measure will certainly produce the
It may fail.
Its success, as is obvious, must essendesired effect.
tially depend on the course pursued by the treasury department.
But its tendency, I think, will be to produce good. It will, I hope,
It will be
be a proof that congress is not regardless of its duty.
It
evidence that this great subject has not passed without notice.
will record our determination to resist the introduction of a most de-

ernment stocks, and prepare themselves
fulfil

their contracts.

structive and miserable policy into our system; and if there be any
sanction or authority in the constitution and the law; if there be any
regard for justice and equality: if there be any care for the national
revenue, or any concern for the public interest, let gentlemen consider whether they will relinquish their seat here, before this or some
other measure be adopted.

:

SPEECH
ON THE GREEK REVOLUTION, DELIVERED L\ THE HOUSE OF REPRESENTATIVES OF THE UNITED STATES, JAN. 19, 1823.
On

the 8th of December, 1823, Mr. Webster presented, in tlie House of Representatives,
the following resolution :
" Resolved, That provision ought to be made, by law, for defraying tlie expense incident
to the appointment of an Agent or Commissioner to Greece, whenever tlie President shall
df'im it expedient to make such appointment."
The House iiaving, on the 19th of January, resolved itself into a Committee of the Whole,
and this resolution being taken into consideration, Mr. Webster spoke to die following
effect

I AM afraid, Mr. Chairman, that, so far as my part in this discussion IS concerned, those expectations which the public excitement,
existing on the subject, and certain associations, easily suggested by
it, have conspired to raise, may be disappointed.
An occasion Avhich
calls the attention to a spot, so distinguished, so connected with interesting recollections, as Greece, may naturally create something
In a grave, political discussion, howof warmth and enthusiasm.
ever, it is necessary that that feeling should be chastised.
I shall endeavour properly to repress it, although it is impossible that it should
must, indeed, fly beyond the civilbe altogether extinguished.
ized world, we must pass the dominion of law, and the boundaries

We

of knowledge; we must, more especially, withdraw ourselves from
this place, and the scenes and objects which here surround us, if we
would separate ourselves, entirely, from the influence of all those
memorials of herself which ancient Greece has transmitted for the
admiration, and the benefit, of mankind.
Tliis free form of government, this popular assembly, the common council, held for the common good, where have we contemplated its earhest models.'' This
practice of free debate, and public discussion, the contest of mind
with mind, and that popular eloquence, which, if it were now here,
on a subject like this, would move the stones of the Capitol, whose
was the language in which all these were first exhibited.' Even the
Kdifice in which we assemble, those proportioned columns, this ornamented architecture, all remind us that Greece has existed, and
that we, like the rest of mankind, are greatly her debtors.
But I
have not introduced this motion in the vain hope of discharging anything of this accumulated debt of centuries.
I have not acted upon
the expectation, that we, who have inherited this obligation from

—
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our ancestors, should now attempt to pay it, to those who may seem
to have inherited, from their ancestors, a right to receive payment.
My object is nearer and more immediate. I wish to take occasion
of the strutfgle of an interesting and gallant people, in the cause of
liberty and Christianity, to draw the attention of the House to the
circumstances which have accompanied that struggle, and to the
principles which appear to have governed the conduct of the great
States of Europe, in regard to it; and to the effects and consequences of these principles, upon the independence of nations, and esWhat I have to
pecially upon the institutions of free governments.
say of Greece, therefore, concerns the modern, not the ancient; the
It regards her, not as she exists in hisliving, and not the dead.
tory, triumphant over time, and tyranny, and ignorance; but as she
now is, contending, against fearful odds, for being, and for the common privilege of human nature.
As it is never difficult to recite commonplace remarks, and trite
aphorisms; so it may be easy, I am aware, on this occasion, to remind me of the wisdom which dictates to men a care of their own
affairs, and admonishes them, instead of searching for adventures
It may
abroad, to leave other men's concerns in their own hands.
be easy to call this resolution Quixotic, the emanation of a crusading
All this, and more, may be readily said; but
or propagandist spirit.
all this, and more, will not be allowed to fix a character upon this
Let it
proceeding, until that is proved, Avhich it takes for granted.
first be shown, that, in this question, there is nothing which can afLet it
fect the interest, the character, or the duty of this country.
be proved, that we are not called upon, by either of these considerations, to express an opinion on the subject to which the resolution
Let this be proved, and then it will, indeed, be made out,
relates.
that neither ought this resolution to pass, nor ought the subject of
it to have been mentioned in the communication of the President to
In my judgment,
us.
But, in my opinion, this cannot be shown.
the subject is interesting to the people and the government of this
country, and we are called upon, by considerations of great weight
and moment, to express our opinions upon it. These considerations,
I think, spring from a sense of our own duty, our character, and our
own interest. I wish to treat the subject on such grounds, exclusively, as are truly American; but then, in considering it as an American question, I cannot forget the age in which we live, the prevailing spirit of the age, the interesting questions which agitate it, and
our own peculiar relation, in regard to these interesthig questions.
Let this be, then, and as far as I am concerned, I hope it will be,
purely an American discussion; but let it embrace, nevertheless,
everything that fairly concerns America; let it comprehend, not
merely her present advantage, but her permanent interest, her elevated character, as one of the free states of the world, and her duty
towards those great pdnoiples, which have hitherto maintained the
relative independence of nations, and which have, more especially,
made her what she is.

At the commencement of the session, the President, in the discharge of the high duties -of his office, called our attention to the
" A strong hope," says
subject, to which this resolution refers.
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that communication, " has

been long entertained, founded on the
heroic struggle of the Greeks, that they would succeed in their
contest, and resume their equal station among the nations of the
It is believed that the whole civili/ed world takes a deep
earth.
Although no power has declared in tlieir
interest in their welfare.
favor, yet none, according to our information, has taken part against
Their cause and tlieir name, have protected them from danthem.
gers, which might, ere this, have overwhelmed any other people.
The ordinary calculations of interest, and of acquisition with a view
to aggrandizement, which mingle so much in the transactions of naFrom the facts
tions, seem to have had no etlect in regard to them.
which have come to our knowledge, there is good cause to believe
that their enemy has lost, forever, all dominion over them: that
Greece will become again an independent nation."
It has appeared to me, that the House should adopt some resolution,
reciprocating these sentiments, so far as it should approve them.
More than twenty years have elapsed, since Congress fust ceased to
receive such a communication from the President, as could properly
be made the subject of a general answer. I do not mean to find
fault with this relinquishment of a former, and an ancient practice.
It may have been attended with inconveniences which justified its
But, certainly, there was one advantage belonging to it;
abolition.
and that is, that it furnished a fit opportunity for the expression of
the opinion of the Houses of Congress, upon those topics in the
Executive communication, which were not expected to be made the
Since, therefore, the
immediate subjects of direct legislation.
President's message does not now receive a general answer, it has
seemed to me to be proper, that in some mode, agreeable to our own
usual form of proceeding, we should express our sentiments upon
the important and interesting topics on which it treats.
If the sentiments of the message in respect to Greece be proper,
it is equally proper that this House should reciprocate those sentiThe present resolution is designed to have that extent, and
ments.
no more. If it pass, it will leave any future proceeding where it
now is, in the discretion of the Executive Government. It is but
an expression, under those forms in which the House is accustomed
to act, of the satisfaction of the House w^ith the general sentiments
expressed in regard to this subject in the message, and of its readiness to defray the expense incident to any inquiry for the purpose
of further information, or any other agency which the President, in
his discretion, shall see fit, in whatever manner, and at whatever
The whole matter is still left in his judgment,
time, to institute.
and this resolution can in no way restrain its unlimited exercise.
I might well, Mr. Chairman, avoid the responsibility of this measure, if it had, in my judgment, any tendency to change the policy
With the general course of that ^wlicy, I am quite
of the country.
The nation is prosperous, peaceful, and happy; and I
satisfied.

should very reluctantly put its peace, prosperity, or happiness^ at
It appears to me, however, that this resolution is strictly conrisk.
formable to our general policy, and not only consistent with our interests, but even demanded by a large and liberal view of those
interests.
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the just policy of this country, is, in the
JVo nation ever had less to expect
place, a peaceful policy.
from forcible aggrandizement. The mighty agents which are workOur auging out our greatness, are time, industry, and the arts.
mentation is by growth, not by acquisition; by^internal developement,
It is certainly true, that

first

No schemes can be suggested to us, so
not by external accession.
mao-nificent as the prospects which a sober contemplation of our
own condition, unaided by projects, uninfluenced by ambition, faircountry of such vast extent, with such
ly spreads before us.
varieties of soil and climate; with so much public spirit and private

A

enterprise; with a population increasing so much beyond former examples, with capacities of improvement not only unapplied or unexhausted, but even, in a great measure, as yet, unexplored; so free in
its institutions, so mild in its laws, so secure in the title it confers on
to his own acquisitions; needs nothing but time and peace
forward to almost any point of advancement.
In the next place, I take it for granted, that the policy of this
country, springing from the nature of our government, and the spirit
of all our institutions, is, so far as it respects the interesting questions which agitate the present age, on the side of liberal and enThe age is extraordinary; the spirit that aclightened sentiments.
tuates it, is peculiar and marked; and our own relation to the times
we live in, and to the questions which interest them, is equally
marked and peculiar. We are placed, by our good fortune, and the
wisdom and valor of our ancestors, in a condition in which we can
Be it for honor, or be it for dishonor, whatact no obscure part.
As
ever we do, is not likely to escape the observation of the world.
one of the free states among the nations, as a great and rapidly
rising republic, it would be impossible for us, if we were so disposed, to prevent our principles, our sentiments, and our example,
from producing some effect upon the opinions and hopes of society
throughout the civilized world. It rests probably with ourselves to
determine, whether the influence of these shall be salutary or per-

every

man

to carry

it

nicious.

cannot be denied that the great political question of this age,
between absolute and regulated governments. The substance of the controversy is, whether society shall have any part in
Whether the form of government shall be
its own government.
that of limited monarchy, with more or less mixture of hereditary
power, or wholly elective, or representative, may perhaps be conThe main controversy is between that
sidered as subordinate.
absolute rule, which, while it promises to govern well, means nevertheless to govern without control, and that regulated or constitutional system, which restrains sovereign discretion, and asserts that
society may claim, as matter of right, some effective power in the
The spirit of
establishment of the laws which are to regulate it.
the times sets with a most powerful current, in favor of these
last mentioned opinions.
It is opposed, however, whenever and
wherever it shows itself, by certain of the great potentates of
Europe; and it is opposed on grounds as applicable in one civilized
nation as in another, and which would justify such opposition in relation to the United States, as well as in relation to any other state,
It

is

that
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or nation, if time and circumstance should render such opposition
expedient.
VV^hat part it becomes this country to take on a question of tliiti
port, so far as it is called upon to take any part, cannot he doubtful

Our

side of this question

is

settled for us,

even without our own

Our

history, our situation, our character, necessarily decide our position and our course, before we have even time to ask
volition.

whether we have an option.

Our place is on the side of free inthe earliest settlement of these states, their inhabitants were accustomed, in a greater or less degree, to the
enjoyment of the powers of self-government; and for the last half
century, they have sustained systems of government entirely representative, yielding to themselves the greatest possible prosperity,
and not leaving them without distinction and respect among the
nations of the earth.
This system we are not likely to abandon;
and while w^e shall no farther recommend its adoption to other nations, in whole or in part, than it may recommend itself by its visible influence on our own growth and prosperity, we are, nevertheless, interested, to resist the establishment of doctrines which deny
the legality of its foundations.
stand as an equal among
nations, claiming the full benefit of the established international
law; and it is our duty to oppose, from the earliest to the latest
moment, any innovations upon that code, which shall bring into
doubt or question our own equal and independent rights.
I will now, IMr. Chairman, advert to those pretensions, put forth
by the Allied Sovereigns of continental Europe, which seem to me
calculated, if unresisted, to bring into disrepute the principles of our
stitutions.

From

We

government, and indeed to be wholly incompatible with any degree
of national independence.
I do not introduce these considerations
for the sake of topics.
I am not about to declaim against crowned
heads, nor to quarrel with any country for preferring a form of government ditierent from our own. The choice that we exercise for
But it appears
ourselves, I am cpiitc willing to leave also to others.
to me that the pretensions ofwhich I have spoken, are wholly inconsistent with the independence of nations generally, without regard
to the question, whether their governments be absolute, monarchical
and limited, or purely popular and representative. I have a most
deep and thorough conviction, that a new era has arisen in the world,
that new and dangerous combinations are taking place, promulgating
doctrines, and fraught with consequences, wholly subversive, in their
tendency, of the public law of nations, and of the general liberties
of mankind.
Whether this be so, or not, is the question which I now
propose to examine, upon such grounds of information, as the common and public means of knowledge disclose.
Everybody knows that, since the final restoration of the Bourbons to
the throne of France, the continental powers have entered into sundry
alliances, which have been made public, and have held several meetings or Congresses, at which the principles of their political conduct
have been declared. These things must necessarily have an effect
upon the international law of the states of the world. If that efl^ect
be good, and according to the principles of that law, they deserve
to be applauded.
If, on the contrary, their effect and tendency be
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most dangerous, their principles wholly inadmissible, their pretensions
such as would abolish every degree of national independence, then
they are to be resisted.
I

begin,

Mr. Chairman, by drawing your

attention to the treaty,

Paris in September, 1815, between Russia, Prussia, and
This singular alliance
Austria, commonly called the Holy Alliance.
appears to have originated with the Emperor of Russia; for we are
informed that a draught of it was exhibited by him, personally, to a
plenipotentiary of one of the great powers of Europe, before it was
presented to the other sovereigns who ultimately signed it.* This
instrument professes nothing, certainly, which is not extremely commendable and praiseworthy. It promises only that the contracting
parties, both in relation to other states, and in regard to their own
In consubjects, will observe the rules of justice and Christianity.
firmation of these promises, it makes the most solemn and devout reNow, although such an alliance is a novelty in
ligious invocations.
European history, the world seems to have received this treaty, upon
It was commonly underits first promulgation, with general charity.
stood as little or nothing more than an expression of thanks for the
successful termination of the momentous contest, in which those soveIt still seems somewhat unaccountable,
reigns had been engaged.
however, that these good resolutions should require to be confirmed
by treaty. Who doubted, that these august sovereigns would treat
each other with justice, and rule their own subjects in mercy? And
what necessity was there, for a solemn stipulation by treaty, to ensure the performance of that, which is no more than the ordinary
duty of every government? It would hardly be admitted by these
sovereigns, that, by this compact, they suppose themselves bound to
introduce an entire change, or any change, in the course of their
own conduct. Nothing substantially new, certainly, can be supposed to have been intended. What principle, or what practice, therefore, called for this solemn declaration of the intention of the par-

concluded

at

observe the rules of religion and justice?
not a little remarkable, that a writer of reputation upon the
Public Law, described, many years ago, not inaccurately, the char" It seems useless,"
acter of this alliance: I allude to PuffendorfF.
says he, " to frame any pacts or leagues, barely for the defence and
support of universal peace; for, by such a league, nothing is superadded to the obligation of natural law, and no agreement is made
for the performance of anything, which the parties were not previously bound to perform; nor is the original obligation rendered firmer or
Men of any tolerable culture and civstronger by such an addition.
ilisation, might well be ashamed of entering into any such compact,
the conditions of which imply only that the parties concerned shall
Besides, we should be guilty
not offend in any clear point of duty.
of great irreverence towards God, should we suppose that his injunctions had not already laid a sufficient obligation upon us to act justly, unless we ourselves voluntarily consented to the same engagement: as if our obligation to obey his will, depended upon our own

ties to

It is

pleasure.
* Vide Lord Castlereagh'a Speech in
bates in Parliament, vol. 36, page 855;

tlie

House of Commons, Febiiiary

where

also the

3, 1816.

Treaty may be found

De-

at lengtli.

2-n
" If one engage

to serve another, he does not sot it down expressand particularly among the terms and conditions ot" the i)argain,
that he will not betray nor murder him, nur jiillage nor burn his
For the same reason, that would be a dishonorable engagehouse.
ment, in which men should bind themselves to act properly and decently, and not break the peace."*
Such were the sentiments of that eminent writer. How nearly
he had anticipated the case of the Holy Alliance, will appear from
comparing his observations with the preamble to that alliance, which
ly

is

as follows:

" In the name of the most Holy and Indivisible Trinity, their
Majesties the Emperor of Austria, the King of Prussia, and the
Emperor of Russia," " solemnly declare, that the present act has
no other object than to publish, in the face of the whole world, tiieir
fixed resolution, both in the administration of their respective states,
and in their political relations with every other government, to take
for their sole guide the precepts of that holy religion, namely, the
precepts of justice. Christian charity, and peace, which, far from
being applicable only to private concerns, must have an immediate
influence on the councils of princes, and guide all their steps, as
boino- the only means of consolidating human institutions, and remedying their imperfections."
This measure, however, appears principally important, as it was
the first of a series, and was followed afterwards by others of a more
marked and practical nature. These measures, taken together,

—

profess to establish two principles, which the Allied Powers would
enforce, as a part of the law of the civilized world; and the establishment of which is menaced by a million and a half of bayonets.
The first of these principles is, that all popular, or constitutional
rights, are holden no otherwise than as grants from the crown.

Society, upon this principle, has no rights of its own; it takes good
it gets it, as a boon and a concession, but can
demand nothing. It is to live in that favor which emanates from
royal authority, and if it have the misfortune to lose that favor, there
is nothing to protect it against any degree of injustice and oppres-

government, when

It can rightfully make no endeavour for a change, by itself;
whole privilege is to receive the favors that may be dispensed by
the sovereign power, and all its duty is described in the single word,
snbmissio7i.
This is the plain result of the principal continental state
papers; indeed it is nearly the identical text of some of them.
The Laybach circular of May, 1821, alleges, "that useful and
necessary changes in legislation and administration, ought only to
emanate from the free will and intelligent conviction of those whom
God has rendered responsible for power; all that deviates from this
line necessarily leads to disorder, commotions, and evils, far more
Now, sir,
insufferable than those which they pretend to remedy."!
this principle would carry Europe back again, at once, into the
middle of the dark ages. It is the old doctrine of the divine right
of kings, advanced now, by new advocates, and sustained by a formidable array of power. That the people hold their fundamental
privileges, as matter of concession or indulgence, from the sovereign

sion.
its

*

Book

2, cap. 2.

t

Annual Rpgister,

for 1821.
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a Bcntimcnt not easy to be diffused in this age, any farther"
It is
enforced by the direct operation of military means.
true, certainly, that some six centuries ago, the early founders of
Enn-lish liberty called the instrument M'hich secured their rights a
Charier; it was, indeed, a concession; they had obtained it, sword
in hand, from the king; and, in many other cases, whatever was
obtained, favorable to human rights, from the tyranny and despotism of the feudal sovereigns, was called by the names of privileges
and liberties, as being matter of special favor. And, though we
retain this language at the present time, the principle itself belongs
The civilized world has done
to ages that have long passed by us.
Society asserts its
with the enormous faith, of many made for one.

power,
than it

is

is

and alleges them to be original, sacred, and unalienable.
not satisfied with having kind masters; it demands a participation in its own government: and, in states much advanced in civilisa-

own

rights,

It is

urges this demand with a constancy and an energy, that
it
cannot well, nor long, be resisted. There are, happily, enough of
regulated governments in the world, and those among the most distinguished, to operate as constant examples, and to keep alive an
unceasing panting in the bosoms of men, for the enjoyment of similar
tion,

fjiee institutions.

When the English revolution of 1688 took place, the English
people did not content themselves with the example of Runnymede;
they did not build their hopes upon royal charters; they did not, like
the Laybach circular, suppose that all useful changes in constitutions
and laws must proceed from those only whom God has rendered reThey were somewhat better instructed in the
sponsible for power.
principles of civil liberty, or at least they were better lovers of those
Instead of petitioning
principles, than the sovereigns of Laybach.
for charters, they declared their rights, and, vv'hile they offered tothe
family of Orange the crown with one hand, they held in the other
an enumeration of those privileges which they did not profess to hold
as favors, but which they demanded and insisted upon, as their undoubted rights.
I need not stop to observe, Mr. Chairman, how totally hostile are
these doctrines of Laybach, to the fundamental pruiciples of our
government. They are in direct contradiction: the principles of
good and evil are hardly more opposite. If these principles of the
sovereigns be true, we are but in a state of rebellion, or of anarchy,
and are only tolerated among civilized states, because it has not yet
been convenient to conform us to the true standard.

But the second, and, if possible, the still more objectionable prinavowed in these papers, is the right of forcible interference

ciple,

in the

affairs

of other states.

A

right to control nations in their

desire to change their own government, wherever it may be conjectured, or pretended that such change might furnish an example
to the subjects of other states, is plainly and distinctly asserted.
The same Congress that made the declaration at Laybach, had
declared, before its removal from Troppau, "that the powers have
an undoubted right to take a hostile attitude in regard to those

which the overthrow of the government may operate as
an example."

states in
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TJicre cannot, as 1 think, be conceived a more flagrant violation
la^^% or national independence, than is contained in tliis
short declaration.
No matter wh^t be the character of the government resisted; no
matter with what weight the foot of the oppressor bears on the neck
of the oppressed; if he struggle, or if he complain, he sets a dan-

of public

—

gerous example of resistance, and from that moment he becomes
an object of hostility to the most powerful potentates of the earth.
I want words to exj)rcss my abhorrence of this abominable principle,
I trust every enlightened man throughout the world will oppose it,
and that, especially, those who, like ourselves, are forttmately out
of the reach of the bayonets that enforce it, will proclaim their deThe avowed object
testation of it, in a tone botii loud and decisive.
But by
of such declarations is to preserve the peace of the world.
what means is it proposed to preserve this peace? Simply, by
bringing the power of all govermnents to beaj". against all subjects.
Here is to'be established a sort of double, or* treble, or quadruple,
An offence against
or, for aught I know, a quintuple allegiance.
one kihg is to be an offence against all kings, and the power of all
right to
is to be put forth for the punishment of the offender.
interfere in extreme cases, in the case of contiguous states, and
where imminent danger is threatened to one by what is transpiring
in another, is not without precedent in modiern times, upon what has^
been called the law of vicinage; and when confined to extreme cases,
and limited to a certain extent, it may perhaps be defended upon
B.ut to maintain that soveprinciples of necessity and solf-defence.
reigns inay go tp war upon the subjects of another state to repress
mi exaniple, is .ntonstrous indeed. What is to be the limit to such a
What, in any case,
principle, 6i- to the practice growing Out of it?
but sovereigtj.pleasure is to decide whether the example be good
or badf And what, under the operation ojf such rule, may be
thought of OUR example'^. Why are we not as fiiir objects for the
operatiion of the new principle, as any of those who may attempt to
reform the condition of their government, on the other side of the

A

Atlantic?
The ultimate effect of this alliance of sovereigns, for objects personal to themselves, or respecting only the permanence of their own
power, must be the destruction of all just feeling, and all natural
sym|)athy, between those who exercise the power of government and
The old channels of mutual regard and
those who are subject to it.
Obedience can now be
confidence are to be dried up, or cut oft".
expected no longer than it Is enforced. Instead of relying on the
affections of the governed, sovereigns are to rely on the affections
and friendship of other sovereigns. There are, in short, no longer
Princes and people no longer are to unite for iriterto be nations.
There is to be an end of all patriotism,
ests common to them both.
Society is to be divided horizontally;
as a distinct national feeling.
all sovereigns. above, and all subjects below; the former coalescing
for their own security, and for the more certain subjection of the

This, sir, is no picture, drawn
undistinguished multitude -beneath.
by imagination. I have hardly used language stronger than that in
which the authors of this new system have commented on their own
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work. Mr. Chateaubriand, in his speech in the French Chamber
of Deputies, in February last, declared, that he had a conference with
the Emperor of Russia at Verona, in which that august sovereign
uttered sentiments which appeared to him so precious, that he immediately hastened home, and wrote them down while yet fresh in
" The Emperor declared,'''' said he, " Ihat there can
his recollection.
no lono-er be such a thing as an English, French, Russian, Prussian, or
.Austrian poliaj: there is henceforth hut one policij, which, for the safet'j
It was for me first
of all, shoidd be adopted both by people and kitigs.
to shoiv myself convinced of the principles upon which I founded the alliJYothing certainly
ance; an occasion offered itself; the nsing in Greece.
coidd occur more fur my interests, for the interests of my people; nothing
more acceptable to my country, than a religious war in Turkey: bid I
have thought I perceived in the troubles of the Morea, the sign of revoProvidence has not put under my comliUion, and 1 have held hack.

mand 800,000
morality,

and

order on which

may have

my ambition, but to proteft religion,
secure the prevalence of those principles of
It may ivell be permitted that kings
society rests.

soldiers,

justice,

human

to scdisfy

and

to

public alliances to defend themselves against secret enemies.''^

These, sir, are the words which the French minister thought so
important as that they deserved to be recorded; and I, too, sir, am
But, if it be true that there is hereafter to be
of the same opinion.
neither a Russian policy, nor a Prussian policy, nor an Austrian
policy, nor a French policy, nor even, which yet I will not believe,
an English policy; there will be, I trust in God, an American policy.
If the authority'of all these governments be hereafter to be mixed
and blended, and to flow in one augmented current of prerogative,
over the face of Europe, sweeping away all resistance in its course,
it will yet remain for us to secure our own happiness, by the preservation of our own principles; which I hope we shall have the manliness to express on all proper occasions, and the spirit to defend in
every extremity. The end and scope of this amalgamated policy is
to interfere, by force, for any govneither more nor less than this:
ernment, against any people who may resist it. Be the state of the
people what it may, they shall not rise; be the government what it
The practical commentary has corwill, it shall not be opposed.
responded with the plain language of the text. Look at Spain, and
If men may not resist the Spanish inquisition, and the
at Greece.
Turkish cimeter, what is there to which humanity must not submit?
Is it not proper for us, at all times
Stronger cases can never arise.
is it not our duty, at this time, to come Ibrth, and deny, and condemn, these monstrous principles. Where, but here, and in one
They are advanced with
other place, are they likely to be resisted.''
equal coolness and boldness; and they are supported by immense
The timid will shrink and give way and many of the
power.

—

—

—

Human liberty may yet,
brave may be compelled to yield to force.
perhaps, be obliged to repose its principal hopes on the intelligence
and the vigor of the Saxon race. As far as depends on us, at least,
1 trust those hopes will not be disappointed; and that, to the extent
which may consist with our own settled, pacific policy, our opinioiis
and sentiments may be brought to act, on the right side, and to the
right end, on an occasion which is, in truth, nothing less than a mo-

^

—

:
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intelligent age, full of knowledge,
improvement, ant! quickened by a thousand impulses,
and the most arbitrary pretensions, sustained by unprecedented power, on the other.
This asserted right of forcible intervention, in the affairs of other
Who
nations, is in open violation of the public law of the world.
has authorised these learned doctors of Tro|)pau, to establish ncrw
Whence are their diplomas? Is the whole
articles in this code.^
world expected to acquiesce in principles, which entirely subvert
On the basis of this independence
the independence of nations?

mcntous question between an
thirsting for
on one side,

On the
has been reared the beautiful fal)ric of international law.
principle of this independence, Europe has seen a family of nations,
flourishing within its limits, the small among the large, protected not
always by power, but by a principle above power, by a sense of
On this principle the great commonwealth of
propriety and justice.
There have been occacivilized states has been hitherto upheld.
sional departures, or violations, and always disastrous, as in the case
of Poland; but, in general, the harmony of the system has been
In the production and preservation of this
wonderfully preserved.
sense of justice, this predominating principle, the Christian religion
Christianity and civilisation have labored
has acted a main part.
too-ether; it seems, indeed, to be a law of our human condition, that
From their blended inthey can live and flourish only together.
fluence has arisen that delightful spectacle of the prevalence of reason and principle, over power and interest, so well described by one
who was an honor to the age
" And sovereign Law, the world's coUected will.
O'er thrones and globes elate.
t-rowiiing good, repressing ill
Sits Empress

—

Sniit by her sacred frown,

The fiend. Discretion, like a vapor,
And e'en the all-dazzling crown
Hides

his faint rays,

and

sinks,

at her bidding slirinks."

While the teachers of Laybach give the
this vision is past.
rule, there will be no law but the law of the strongest.
in
It may now be required of me to show what interest xve have,

But

What is it to us, it may be asked, upon
resisting this new system.
what principles, or what pretences, the European governments
The
assert a right of interfering in the affairs of their neighbours?
The wide Atlantic is
thunder, it may be said, rolls at a distance.
between us and danger; and, however others may suffer, tte shall
remain

safe.

think it a sufficient answer to this, to say, that we are one of
the nations; that we have an interest, therefore, in the preservation
of that system of national law and national intercourse, which has
Our system of governheretofore subsisted, so beneficially for all.
ment, it should also be remembered, is, throughout, founded on
principles utterly hostile to the new code; and, if we remain undisI

turbed by its operation, we shall owe our security, either to our sitThe enterprising character of the age, our
uation or our spirit.
own active conmiercial spirit, the great increase which has taken
place in the intercourse between civilized and commercial states,
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have necessarily connected us with the nations of the earth, and
given us a high concern in the preservation of those salutary prinWe have as clear
ciples, upon whicli that intercourse is founded.
an interest in international law, as individuals have in the laws of
society.

But, apart from the soundness of the policy, on the ground of
we have, sir, a duty, connected with this subject,
What do ice not owe to
which, 1 trust, we are willing to perform.
the cause of civil and religious liberty? to the principle of lawful
resistance.'' to the principle that society has a right to partake in
its own government.''
As the leading Republic of the world,
living and breathing in these principles, and advanced, by their
operation, with unequalled rapidity, in our career, shall we give our
consent to bring them into disrepute and disgrace ? It is neither ostentation nor boasting, to say, that there lie before this country, in
are
immediate prospect, a great extent and height of power.
borne along towards this, without effort, and not always even with
Circumstances
a full knowledge of the rapidity of our own motion.
which never combined before, have cooperated in our favor, and a
mighty current is setting us forward, which we could not resist,. even
if we would, and which, while we would stop to make an observation,
and take the sun, has set us, at the end of the operation, far in advance of the place where we commenced it. Does it not become
us, then, is it not a duty imposed on us, to give our weight to the
side of liberty and justice
to let mankind know that we are not
tned of our own institutions and to protest against the asserted
power of altering, at pleasure, the law of the civilized world?
But, whatever we do, in this respect, it becomes us to do upon
There is an important topic in the
clear and consistent principles.
Message, to which I have yet hardly alluded. I mean the rumored
combination of the European continental sovereigns, against the
new established free states of South America. Whatever position
this government may take on that subject, I trust it will be one
which can be defended,, on known and acknowledged grounds of
right.
The near approach, or the remote distance of danger, may
The same reason that
affect policy, but cannot change principle.
would authorise us to protest against unwarrantable combinations
to interfere between Spain and her former colonies, would authorise
us equally to protest, if the same combination were directed against
the smallest state in Europe, although our duty to ourselves, our
policy, and wisdom, might indicate very different courses, as fit to
be pursued by us in the two cases. We shall not, I trust, act upon
the notion of dividing the world with the Holy Alliance, and complain
of nothing done by them in their hemisphere, if they will not interfere
with ours.
At least this would not be such a course of policy as I
have not offended, and, I hope,
could recommend or support.
we do not intend to offend, in regard to South America, against any
We have done
principle of national independence or of public law.
nothing, we shall do nothing, that we need to hush up or to compromise, by forbearing to express our sympathy for the cause of
the Greeks, or our opinion of the course which other governments
have adopted in regard to them.
direct interest,

We

—

—

We
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It

may,

to be true,

in

the next place, be asked, perhaps, supposing

what can we do?

Are we

Greek cause,

to

go

to

war?

all

this

Are we to incause? Are we

or any other I'^uropean
No, certainly not. ^^ hat, then,
If we will not endanger our
the question recurs, remains lor iis'f
own peace; if we will neither furnish armies, nor navies, to the
terfere in the

to

endanger our

pacific relations?

—

cause which we think the just one, what is there within our power?
The time has been, indeed,
Sir, this reasoning mistakes the age.
when fleets, and armies, and subsidies, were the |)rincipal reliances
even in the best cause. But, happily for mankind, there has arrived
JNIoral causes come into considera great change in this respect.
ation, in proportion as the progress of knowledge is advanced; and
the public opinion of the civilized world is rapidly gaining an ascendency over mere brutal force. It is already able to o|)pose the most
formidable obstruction to the progress of injustice and oppression;
and, as it grows more intelligent and more intense, it will be more
and more formidable. It may be silenced by military power, but it
cannot be conquered.
It is elastic, irrepressible, and invulnerable
It is that impassable, unexto the weapons of ordinary warfare.
tinguishable enemy of mere violence and arbitrary rule, which, like
Milton's angels,
"

Vital in every part,

Cannot, but by annihilating, die."

Until this be propitiated or satisfied,

it

is

vain for power to talk

No

matter what fields are desolawhat armies subdued, or Avhat proIn the history of the year that has passed by us,
vinces overrun.
and in the instance of unhappy Spain, we have seen the vanity of all
triumphs, in a cause which violates the general sense of justice of
It is nothing, that the troops of France have
the civilized world.
passed from the Pyrenees to Cadiz; it is nothing that an unhappy
and prostrate nation has fallen before them; it is nothing that arrests,
and confiscation, and execution, sweep away the little remnant of
There is an enemy that still exists to check
national resistance.
It follows the conqueror back to the
the glory of these triumphs.
very scene of his ovations; it calls upon him to take notice that Eueither of triumphs or of repose.
ted, w-hat fortresses surrendered,

rope, though silent, is yet indignant; it shows him that the sceptre
of his victory is a barren sceptre; that it shall confer neither joy nor
In the midst of
honor, but shall moulder to dry ashes in his grasp.
his exultation, it pierces his ear with the cry of injured justice, it
denounces against him the indignation of an enlightened -and civilized age; it turns to bitterness the cup of his rejoicing, and wounds

him with the sting which belongs
outraged the opinion of mankind.

to the consciousness of

having

my own opinion, sir, the Spanish nation is now nearer, not only
point of time, but in point of circumstance, to the acquisition of
a regulated government, than at the moment of the French invasion.
Nations must, no doubt, undergo these trials in their progress to the
establishment of free institutions.
The very trials benefit them, and
render them more capable both of obtaining and of enjoying the obIn

m

ject

which they seek.
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Committee, sir, by laying before it any
geographical, or commercial account of Greece.
I have
no knowledge on these subjects, which is not common to all. It is
universally admitted, that, within the last tliirty or forty years, the
Her marine is at
condition of Greece has been greatly improved.
present respectable, containing the best sailors in the Mediterranean,
better even, in that sea, than our own, as more accustomed to the long
quarantines, and other regulations which prevail in its ports.
The
number of her seamen has been estimated as high as 50,000, but I
suppose that estimate must be much too large. They have probaIt is not easy to state an accurate
bly 150,000 tons of shipping.
account of Grecian population. The Turkish government does not
trouble itself with any of the calculations of political economy, and
there has never been such a thing as an accurate census, probably,
In the absence of all ofhcial
in any part of the Turkish empire.
information, private opinions widely differ.
By the tables which
have been communicated, it would seem that there are 2,400,000
Greeks in Greece proper and the Islands; an amount, as I am inclined to think, somewhat overrated.
There are, probably, in the
whole of European Turkey, 5,000,000 Greeks, and 2,000,000 more
in the Asiatic dominions of that power.
The moral and intellectual progress of this numerous population, under the horrible oppression which crushes it, has been such as may well excite regard.
Slaves, under barbarous masters, the Greeks have still aspired after
the blessings of knowledge and civilisation.
Before the breaking
out of the present revolution, they had established schools, and
colleges, and libraries, and the press.
Wherever, as in Scio,
owing to particular circumstances, the weight of oppression was
mitigated, the natural vivacity of the Greeks, and their aptitude for
the arts, were discovered.
Though certainly not on an equality
with the civilized and Christian states of Europe, and how is it possible under such oppression as they endured that they should be?
they yet furnished a striking contrast with their Tartar masters.
It has been well said, that it is not easy to form a just conception
of the nature of the despotism exercised over them.
Conquest and
subjugation, as known among European states, are inadequate
modes of expression by which to denote the dominion of the Turks.
conquest, in the civilized world, is generally no more than an
acquisition of a new dominion to the conquering country.
It does
not imply a never-ending bondage imposed upon the conquered, a
perpetual mark, and opprobrious distinction between them and their
masters; a bitter and unending persecution of their religion; an habitual violation of their rights of person and property, and the unrestrained indulgence towards them, of every passion which belongs
to the character of a barbarous soldiery.
Yet, such is the state of
Greece. The Ottoman power over them, obtained originally by the
sword, is constantly preserved by the same means.
Wherever it
exists, it is a mere military power.
The religious and civil code of
the state, being both fixed in the Alcoran, and equally the object of
an ignorant and furious faith, have been found equally incapable of
change. " The Turk," it has been said, " has been encamped in
Europe for four centuries." He has hardly any more participation
I shall not detain the

statistical,

A
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in

European manners, knowledge, and arts, than wlicn lie crossed
But this is not tlie worst of it. The power of the

the Bosphorus.

empire is fallen into anarchv, and as the principle which holongs to
the head belongs also to th(! parts, there are as many despcits as
Wars arc almost perpetual,
there are pachas, beys, and visiers.
between the sultan and some rebellinus governor of a province; and
in the conflict of these des|)otisms, the people are necessarily ground
between the upper and the netiicr millstone. In short, the Christian subjects of the sublime Porte, feel daily all the miseries which
flow from despotism, from anarchy, from slavery, and from religious
persecution.
If anything yet remains to heighten such a picture,
let it be added, that every office in the government is not only
actually, but professedly, venal;
the pachalics, the visierates, the
cadiships, and whatsoever other denomination may denote the depositary of power.
In the whole world, sir, there is no such oppression /!//, as by the Christian Greeks.
In various parts of India,
to be sure, the government is bad enough; but then it is the government of barbarians over barbarians, and the ficling of oppression is,
There the oppressed arc perhaps not betof course, not so keen.
ter than their oppressors; but in the case of Greece, there are millions of Christian men, not without knowledge, not without refinement, not without a strong thirst for all the pleasures of civilized
life, trampled into the very earth, century after century, by a pilSir, the case is unique.
There
laging, savage, relentless soldiery.

—

The world has no such
exists, and has e.xisted, nothing like it.
misery to show; there is no case in which Christian communities can
be called upon, with sucli emphasis of appeal.
Cut I have said enough, Mr. Chairman, indeed I need have said
nothing, to satisfy the House, that it must be some new combination
of circumstances, or new views of policy in the cabinets of Kuropc,
which have caused this interesting struggle not merely to be regarded with indifference, but to be marked with opprobrium. The
very statement of the case, as a contest between the Turks and
Greeks, sufliciontly indicates what must be the feeling of every
individual, and every government, that is not biassed by a particular
interest, or a particular feeling, to disregard the dictates of justice

and humanity.
And now, sir, what has been the conduct pursued by the Allied
Powers, in regard to this contest.^ When the revolution broke out,
the sovereigns were in Congress at Lay bach; and the papers of that
assembly sufficiently manifest their sentiments. They proclaimed
their abhorrence of those " criminal combinations which had been
formed in the eastern parts of Europe;" and, although it is possible
that this denunciation was aimed, more particularly, at the disturbances in the provinces of Wallachia and Moldavia, yet no exception is made, from its general terms, in favor of those events in
Greece, which were properly the commencement of her revolution,
and which could not but be well known at Laybach, before the date
Now it must be remembered, that Russia
of these declarations.
was a leading party in this denunciation of the efforts of the Greeks
to achieve their liberation; and it cannot but be expected by Russia
that the world shall also remember what part she herself has here-
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tofore acted, in the same concern.
It is notorious, that within the
last half century she has again and again, excited the Greeks to rebellion against the Porte, and that she has constantly kept alive in

them the hope that she would, one day, by her own great power,
break the yoke of their oppressor. Indeed, the earur-st attention
with which Russia has regarded Greece, goes much farther back
Ivan the third, in 1482, having
than to the time I have mentioned.
espoused a Grecian princess, heiress of the last Greek emperor,
discarded St. George from the Russian arms, and adopted in its
stead the Greek tivo-headed blacJc eagle, which has continued in the
Russian arms to the present day. In virtue of the same marriage,
the Russian princes claimed the Greek throne as their inheritance.
Under Peter the Great, the policy of Russia developed itself
more fully. In 1696, he rendered himself master of Azoph, and in
1698, obtained the right to pass the Dardanelles, and to maintain,
by that route, commercial intercourse with the Mediterranean. He
had emissaries throughout Greece, and particularly applied himself
He adopted the Labarum of Constantine, " Jn
to gain the clergy.
hoc signo vinces;'''' and medals were struck, with the inscription,
" Petrus I. Russo-Grcecoritm Imperator.'''' In whatever new direction
the principles of the Holy Alliance may now lead the politics of
Russia, or whatever course she may suppose Christianity now prescribes to her, in regard to the Greek cause, the time has been when
she professed to be contending for that cause, as identified with
Christianity.
The white banner under which the soldiers of Peter
the first usually fought, bore, as its inscription, " In the name of the
Prince, and for our country.^''
Relying on the aid of the Greeks, in
his war with the Porte, he changed the white flag to red, and displayed on it the words, " /u the name of God, and for Christianity.''^
The unfortunate issue of this war is well known. Though Anne
and Elizabeth, the successors of Peter, did not possess his active
character, they kept up a constant communication with Greece, and
Catharine the secheld out hopes of restoring the Greek empire.
A Russian
ond, as is well known, excited a general revolt in 1769.
fleet appeared in the Mediterranean, and a Russian army was landed
in the Morea.
The Greeks in the end were disgusted by being required to take an oath of allegiance to Russia, and the empress was
In 1774, peace was
disgusted because they refused to take it.
signed between Russia and the Porte, and the Greeks of the Morea
were left to their fate. By this treaty the Porte acknowledged the
independence of the khan of the Crimea; a preliminary step to the
It is not unworthy of remark,
acquisition of that country by Russia.
as a circumstance which distinguished this from most other diplomatic transactions, that it conceded the right to the cabinet of St.
Petersburg, of intervention in the interior affViirs of Turkey, in regard to whatever concerned the religion of the Greeks. The cruelties and massacres that happened to the Greeks after the peace between Russia and the Porte, notwithstanding the general pardon
which had been stipulated for them, need not now to be recited.
Instead of retracing the deplorable picture, it is enough to say,
'

that in this respect the past

empress soon

after

is

justly reflected in the present.

The

invaded and conquered the Crimea, and on one
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of the gates of Kerson, its capital, caused to be inscribed, "7%e
road to jRysontium.^^ The present Emperor, on his accession to the
throne, manifested an intention to adopt the policy of Catharine the
II. as his own, and the world has not been right, in all its suspicions,
if a project for the partition of Turkey did not form a part of the
negotiations of IVapolcon and Alexander at Tilsit.
All this course of policy seems suddenly to be changed.
Turkey
is no longer regarded, it would appear, as an object of partition or
acquisition, and Greek revolts have, all at once, become, according
The reto the declaration of Laybach, " criminal combinations."
cent congress at Verona exceeded its predecessor at Laybach, in itg
denunciations of the Greek struggle.
In the circular of the 14th
of December, 182'2, it declared the Grecian resistance to the Turkish
power to be rash and culpable, and lamented that " the firebrand of
This rebuke
rebellion had been thrown into the Ottoman empire."
and crimination, we know to iiave proceeded on those settled principles of conduct, which the continental powers had prescribed for
themselves.
The sovereigns saw, as well as others, the real condition of the Greeks; they knew, as well as others, that it was most
natural and most justifiable, that they should endeavour, at whatever
They knew, that they, themselves,
hazard, to change that condition.
or at least one of them, had more than once urged the Greeks to similar efforts; that they, themselves, had thrown the same firebrand into
And yet, so much does it seem to
the midst of the Ottoman empire.
be their fixed object to discountenance whatsoever threatens to disturb the actual government of any country, that, Christians as they
were, and allied as they professed to be, for purposes most important
to human happiness and religion, they have not hesitated to declare
to the world, that they have wholly forborne to exercise any compassion to the Greeks, simply because they thought that they saw, in
This, then, is
the struggles of the JNIorea, the sign of revolution.
coming to a plain, practical result. The Grecian revolution has been
discouraged, discountenanced, and denounced, for no reason but because it is a revolution. Independent of all inquiry into the reasonableness of its causes, or the enormity of the oppression which
produced it; regardless of the peculiar claims which Greece possesses upon the civilized world; and regardless of what has been their
own conduct towards her for a century; regardless of the interest of
the Christian religion, the sovereigns at Verona seized upon the case
of the Greek revolution, as one above all others calculated to illusThe abominable rule of
trate the fixed principles of their policy.
the Porte on one side, the valor and the sufferings of the Christian
Greeks on the other, furnished a case likely to convince even an incredulous world of the sincerity of the professions of the Allied
Powers. They embraced the occasion, with apparent ardor; and
the world, I trust, is satisfied.
see here, Mr. Chairman, the direct and actual application of
see it in the
that system which I have attempted to describe.
very case of Greece.
learn, authentically and indisputably,
that the Allied Powers, holding that all changes in legislation and
administration ought to proceed from kings alone, w-ere wholly inexorable to the sufferinga of the Greeks, and wholly hostile to their
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We
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Now

it is upon this practical result of the principle of the
continental powers, that I wish this House to intimate its opinion.
The great question is a question of principle. Greece is only the
If the principle
signal instance of the application of that principle.
be right, if we esteem it conformable to the law of nations, if we
have nothing to say against it, or if we deem ourselves unfit to express an opinion on the subject, then, of course, no resolution ought
If, on the other hand, we see in the declarations of the
to pass.
Allied Powers, principles not only utterly hostile to our own free institutions, but hostile also to the independence of all nations, and
altogether opposed to the improvement of the condition of human
nature; if, in the instance before us, we see a most striking exposition and application of those principles, and if we deem our ov/n
opinions to be entitled to any weight in the estimation of mankind;
then, I think, it is our duty to adopt some such measure as the proposed resolution.
It is worthy of observation, sir, that as early as July, 1821, Baron
StrogonofT, the Russian minister at Constantinople, represented to
the Porte, that, if the undistinguished massacres of the Greeks,
both of such as were in open resistance, and of those who remained patient in their submission, were continued, and should become
a settled habit, they would give just cause of war against the Porte
to all Christian states.
This was in 1821, It was followed, early
in the next year, by that indescribable enormity, that appalling monument of barbarian cruelty, the destruction of Scio; a scene 1 shall
not attempt to describe; a scene from which human nature shrinks
shuddering away; a scene having hardly a parallel in the history of
fallen man.
This scene, too, was quickly followed by the massacres
in Cyprus; and all these things were perfectly known to the Christian
powers assembled at Verona. Yet these powers, instead of acting
upon the case supposed by Baron StrogonofT, and which, one would
think, had been then fully made out; instead of being moved by any
compassion for the sufferings of the Greeks; these powers, these
Christian powers, rebuke their gallantry, and insult their sufferings, by accusing them of " throwing a firebrand into the Ottoman

success

empire."
Such, sir, appear to me to be the principles on which the conti
nental powers of Europe have agreed hereafter to act; and this, an
eminent instance of the application of those principles.
I shall not detain the Committee, Mr. Chairman, by any attempt
to recite the events of the Greek struggle, up to the present time.
Its origin may be found, doubtless, in that improved state of knowledge, which, for some years, has been gradually taking place in that
country.
The emancipation of the Greeks has been a subject frequently discussed in modern times. They themselves are represented
as having a vivid remembrance of the distinction of their ancestors,
not unmixed with an indignant feeling, that civilized and Christian
Europe should not, ere now, have aided them in breaking their intolerable fetters.

In 1816, a society was founded in Vienna, for the encouragement
of Grecian literature. It was connected with a similar institution
at Athens, and another in Thessaly, called the " Gymnasium of
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Pelion."

The

treasury and general office of the institution
I\'o political object was avowed Uy
these institutions, i)rohal)ly none contemplated.
Still, however, they
have, no doubt, had their ellect in hastenin<r that condition ol' tliin<,rs,
in which the Greeks felt competent to the establishment of their independence. Many young men have been, for years, annually sent
to the universities in the western states of Europe for their educatiun;
and, after the general pacification of Europe, many military men,
discharged from other employment, were ready to enter even into
so unpron)ising a service as that of the revolutionary Greeks.
In 1820, war commenced between the Porte and Ali, the well
known pacha of Albania. Differences existed also with Persia, and
with Russia.
In this state of things, at the beginning of 1821, an
insurrection appears to have broken out in Moldavia, under the
direction of Alexander Ypsilanti, a well educated soldier, who had
been major-general in the Russian service.
From his character,
and the number of those who seemed disposed to join him, he was
supposed to be countenanced by the court of St. Petersburg. This,
however, was a great mistake, which the emperor, then at J^aybach,
took an early opportunity to rectify.
The Porte, it would seem,
however, alarmed at these occurrences in the northern provinces,
caused search to be made of all vessels entering the Black Sea, lest
arms or other military means should be sent in that manner to the
insurgents.
This proved inconvenient to the commerce of Russia,
and caused some unsatisfactory correspondence between the two
powers.
It may be worthy of remark, as an exhibition of national
character, that, agitated by these appearances of intestine commotion, the sultan issued a proclamation, calling on all true mussulmans
to renounce the pleasures of social life, to prepare arms and horses,
and to return to the manner of their ancestors, the life of the plains.
The Turk seems to have thought that he had, at last, caught something of the dangerous contagion of European civilisation, and that
by recurring to the original
it was necessary to reform his habits,
manners of military roving barbarians.
It was about this time, that is to say, at the commencement of
1821, that the Revolution burst out in various parts of Greece and
Circumstances, certainly, were not unfavorable, as one
the Isles.
portion of the Turkish army was employed in the war against Ali
Pacha in Albania, and another part in the provinces north of the
Danube. The Greeks soon possessed themselves of the open
country of the Morea, and drove their enemy into the fortresses.
Of these, that of Tripolitza, with the city, fell into the hands of the
Greeks, in the course of the summer. Having after these first
movements obtained time to breathe, it became, of course, an early
object to establish a government.
For this purpose delegates of
the people assembled, under that name which describes the assembly in which we ourselves sit, that name which " freed the Atlanwriter, who undertakes to render to the civiltic," a Congress.
ized world that service which was once performed by Edmund
Burke, I mean the compiler of the English Annual Register, asks,
Simply,
by what authority this assembly could call itself a Congress.
sir, by the same authority, by which the people of the United States

was established
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have given the same name to their own legislature.

We,

at least,

should be naturally inclined to think, not only as far as names, but
things also, are concerned, that the Greeks could hardly have begun their revolution under better auspices; since they have endeavoured to render applicable to themselves the general principles of
This constitution
our form of government, as well as its name.
went into operation at the commencement of the next year. In
the meantime, the war with Ali Pacha was ended, he having surrendered, and being afterwards assassinated, by an instance of
treachery and periidy, which, if it had happened elsewhere than
under the government of the Turks, would have deserved notice.
The negotiation with Russia, too, took a turn unfavorable to the
Greeks. The great point upon which Russia insisted, beside the
abandonment of the measure of searching vessels bound to the
Black Sea, was, that the Porte should withdraw its armies from the
neighbourhood of the Russian frontiers; and the immediate consequence of this, when effected, was to add so much more to the disThese
posable force, ready to be employed against the Greeks.
events seemed to have left the whole force of the Empire, at the
commencement of 1822, in a condition to be employed against the
Greek rebellion; and, accordingly, very many anticipated the immediate destruction of their cause. The event, however, was orWhere the greatest etlbrt was made, it was met
dered otherwise.
and defeated. Entering the Morea with an army which seemed
capable of bearing down all resistance, the Turks were nevertheless
defeated and driven back, and pursued beyond the isthmus, within
which, as far as it appears, from that time to the present, they have
not been able to set their foot.
It was in April, of this year, that the destruction of Scio took
That island, a sort of appanage of the Sultana mother, enplace.
In a population of 130,000
joyed many privileges peculiar to itself
or 140,000, it had no more than 2000 or 3000 Turks; indeed, by
some accounts, not near as many. The absence of these ruffian
masters, had, in some degree, allowed opportunity for the promotion
of knowledge, the accumulation of wealth, and the general cultivaHere was the seat of the modern Greek literature;
tion of society.
here were libraries, printing presses, and other establishments, which
Certain
indicate some advancement in refinement and knowledge.
of the inhabitants of Samos, it would seem, envious of this comparative happiness of Scio, landed upon the island, in an irregular
multitude, for the purpose of compelling its inhabitants to make
common cause with their countrymen against their oppressors.
These, being joined by the peasantry, marched to the city, and
The Turkish fleet, lately reenfordrove the Turks into the castle.

ced from Egypt, happened to be in the neighbouring seas, and
learning these events, landed a force on the island of 15,000 men.
There was nothing to resist such an army. These troops immedi
The
ately entered the city, and began an indiscriminate massacre.
city was fired; and, in four days, the fire and the sword of the Turk,
rendered the beautiful Scio a clotted mass of blood and ashes.
The details are too shocking to be recited. Forty thousand women
and children, unhappily saved from the general destruction, were
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afterwards sold in th(3 market of Smyrna, and sent ofT into distant
and hopeless servitude. Even on the wharves of our own cities, it
has been said, have been sold the utensils of those hearths which
now exist no longer. Of the whole population which 1 have menI
tioned, not above 900 persons were left living upon the island.
will only repeat, sir, that these tragical scenes were us fully known
at the Congress of Verona, as they are now known to us; and it is
not too much to call on the powers that con.stitutcd that Congress,
in the name of conscience, and in the name of humanity, to tell us,
if there be nothing even in these unparalleled excesses of Turkish barbarity, to excite a sentiment of compassion; nothing which
they regard as so objectionable as even the very idea of popular resistance to power.
The events of the year which has just passed by, as far as they
have become known to us, have been even more favorable to the
I omit all details, as
Greeks, than those of the year preceding.
SuHice it to say, that
being as well known to others as to myself
with no other enemy to contend with, and no diversion of his force
to other objects, the Porte has not been able to carry the war into
the INIorea; and that, by the last accounts, its armies were acting
I pass over also the naval engagements
defensively in Thessaly.
is a mode of warfare in which they
are calculated to excel, and in which they have already performed
actions of such distinguished skill and bravery, as would draw apThe present state of
plause upon the best mariners in the world.
the war would seem to be, that the Greeks possess the whole of
the Morea, with the exception of the three fortresses of Patras,
Coron and Modon; all Candia, but one fortress; and most of the
They possess the citadel of Athens, Missolunghi,
other islands.
and several other places in Livadia. They have been able to act
on the offensive and to carry the war beyond the isthmus. There
is no reason to believe their marine is weakened; probably, on the

of the Greeks, although that

But, what is most of all imporit is strengthened.
they have obtained time and experience. They have awakened a sympathy throughout Europe and throughout America; and
they have formed a government which seems suited to the emer
gency of their condition.
It would be great injustice to comSir, they have done much.
We began our revolution,
pare their achievements with our own.
already possessed of government, and, comparatively, of civil liberty.
Our ancestors had, for centuries, been accustomed in a great meaThey were well acquainted with popusure to govern themselves.
lar elections and legislative assemblies, and the general principles
and practice of free governments. They had little else to do than
Enough
to throw oti' the paramount authority of the parent state.
was still left, both of law and of organization, to conduct society in
its accustomed course, and to unite men together for a common object.
The Greeks, of course, could act with little concert at the
beginning; they were unaccustomed to the exercise of power, without experience, with limited knowledge, without aid, and surrounded
by nations, which, whatever claims the Greeks might seem to have
had upon them, have afforded them nothing but discouragement and
other hand,

tant,
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They have

held out, however, for three campaigns; and
Constantinople and the northern prosomething.
they have been defeatvinces have sent forth thousands of troops;
Tripoli, and Algiers, and Egypt, have contributed their marine
ed.
Hordes of Tartars
they have not kept the ocean.
contingents;
have crossed the Bosphorus; they have died where the Persians
The powerful monarchies in the neighbourhood have denoun*died.
ced their cause, and admonished them to aband(m it, and submit to
They have answered them, that, although two hundred
their fate.
thousand of their countrymen have offered up their lives, there yet
remain lives to offer; and that it is the determination of all, " yes, of
ALL," to persevere until they shall have established their liberty, or
until the power of their oppressors shall have relieved them from the
burden of existence.
It may now be asked, perhaps, whether the expression of our own
sympathy, and that of the country, may do them good.' I hope it
may. It may give them courage and spirit, it may assure them of
public regard, teach them that they are not wholly forgotten by the
civilized world, and inspire them with constancy in the pursuit of
At any rate, sir, it appears to me, that the measure
their great end.
which I have proposed is due to our own character, and called for
by our own duty. When we shall have discharged that duty, we
may leave the rest to the disposition of Providence.
I do not see how it can be doubted, that this measure is entirely
I profess my inability to perceive that it has any possible
pacific.
tendency to involve our neutral relations. If the resolution pass, it
It will not be acted
is not, necessarily, to be immediately acted on.
on at all, unless, in the opinion of the President, a proper and safe
If we adopt the resolution
occasion for acting upon it shall arise.
to-day, our relations with every foreign state will be to-morrow preThe resolution will be sufficient to excisely what they now are.
press our sentiments on the subjects to which I have adverted.
If the
Useful to that purpose, it can be mischievous to no purpose.
topic were properly introduced into the Message, it cannot be imIf it were propproperly introduced into discussion in this House.
er, which no one doubts, for the President to express his opinions
upon it, it cannot, I think, be improper for us to express ours. The
only certain effect of this resolution is to express, in a form usual
in bodies constituted like this, our approbation of the general sentiment of the Message. Do we wish to withhold that approbation.?
The Resolution confers on the President no new power, nor does it enjoin
on him the exercise of any j?e?o duty; nor does it hasten him in the discharge of any existing duty.
I cannot imagine that this resolution can add anything to those
excitements which it has been supposed, I think very causelessly,
might possibly provoke the Turkish government to acts of hostility.
There is already the Message, expressing the hope of success to
the Greeks, and disaster to the Turks, in a much stronger manner
There is
than is to be implied from the terms of this resolution.
the correspondence between the Secretary of State and the Greek
Agent in London, already made public, in which similar wishes are
expressed, and a continuance of the correspondence apparently inreproach.

that, at least, is
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I might add to this, the unexampled burst of feeling which this
vited.
cause has called forth from all classes of society, and the notorious
fact of pecuniary contributions made throughout the country for its
After all this, whoever can see cause of
aid and ad\ancement.
danger to our pacific relations from the adoption of this resolution,
has a keener vision than 1 can pretend to.
Sir, there is no augmented danger; there is no danixtr. The question comes at last to
this, whether, on a subject of this sort, this House holds an opinion
which is worthy to be expressed?
Even suppose, sir, an Agent or Commissioner were to be immediately sent,
a measure which I myself believe to be the proper
one,
there is no breach of neutrality, nor any just cause of oHence.
Such an agent, of course, would not be accredited; he would not
be a public minister.
The object would be inquiry and information;
inquiry, which we have a right to make; information, which we are
interested to possess.
If a dismemberment of the Turkish empire
be taking place, or has already taken place; if a new state be rising,
or be already risen, in the Mediterranean, who can doubt, that,
without any breach of neutrality, we may inform ourselves of these
events, for the government of our own concerns.-*
The Greeks have declared the Turkish coasts in a state of blockade; may we not inform ourselves whether this blockade be nominal
or real^ And, of course, whether it shall be regarded or disregarded
The greater our trade may happen to be with Smyrna, a consideration which seems to have alarmed some gentlemen, the greater is
the reason, in my opinion, why we should seek to be accurately informed of those events which may affect its safety.
It seems to me impossible, therefore, for any reasonable man to
imagine, that this resolution can expose us to the resentment of the
sublime Porte.
As little reason is there for fearing its consequences upon the
conduct of the Allied Powers. They may, very naturally, dislike our
sentiments upon the subject of the Greek Revolution; but what those
sentiments are, they will much more explicitly learn in the PresiThey might, indeed, prefer
dent's Message than in this resolution.
that we should express no dissent upon the doctrines which they have
avowed, and the application which they have made of those doctrines
But I trust we are not disposed to leave
to the case of Greece.
them in any doubt as to our sentiments upon these important subjects.
They have expressed their opinions, and do not call that expression
of opinion, an interference; in which respect they are right, as the
expression of opinion, in such cases, is not such an interference as
would justify the Greeks in considering the powers as at war with
For the same reason, any expression which we may make,
them.
of different principles and different sympathies, is no interference.
IVo one would call the President's Message an interference; and yet it
If either of
is much stronger, in that respect, than this resolution.
them could be construed to be an interference, no doubt it would be
improper, at least it would be so, according to my view of the subject;
for the very thing which I have attempted to resist in the course of

—

—
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But neither
these observations, is the right of foreign interference.
There is not a
the Message nor the resolution has that character.
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power in Europe that can suppose, that, in expressing our opinions
on this occasion, we are governed by any desire of aggrandizing
We do no more than to maintain
ourselves, or of injuring others.
those established principles, in which we have an interest in common
with other nations, and to resist the introduction of new principles
and new rules, calculated to destroy the relative independence of
states, and particularly hostile to the whole fabric of our own government.
with repeating, that the object of this resolution
to avail ourselves of the interesting occasion of the Greek revolution, to make our protest against the doctrines of the Allied Powers; both as they are laid down in principle, and as they are applied
I close, then, sir,

is,

in practice.
I think it right too, sir, not to be unseasonable in the expression
of our regard, and, as far as that goes, in a ministration of our consolation, to a long oppressed and now struggling people.
I am not
of those who would in the hour of utmost peril, withhold such encouragement as might be properly and lawfully given, and when the
crisis should be past, overwhelm the rescued sufferer with kindness
and caresses. The Greeks address the civilized world with a pathos, not easy to be resisted.
They invoke our favor by more
moving considerations than can well belong to the condition of any

They

stretch out their arms to the Christian commubeseeching them, by a generous recollection of
their ancestors, by the consideration of their own desolated and
ruined cities and villages, by their wives and children, sold into an
accursed slavery, by their own blood, which they seem willing to
pour out like water, by the common faith, and in the jVame, which
unites all Christians, that they would extend to them, at least some
token of compassionate regard.

other people.

nities of the earth,

SPEECH
UPON THE TARIFF; DELIVERED IN THE HOUSE OF REPRESENTATIVES
OF THE UNITED STATES, APRIL, 1824.

—

Mr. Chairman, I will avail mysrlf of the
make some remarks on certain principles and

present occasion to

which have
been recently advanced, and on those considerations which, in my
judgment, ought to govern us in deciding upon the several and reI can
spective parts of this very itnportant and complex measure.
truly say that this

is

a painful duty.

I

opini^'ns

deeply regret the necessity,

imposed upon me, of giving a general affirmative or negative vote -m the whole of the Bill.
I carmot but think
It exposes both
this mode of proceeding liable to great objections.
those who support, and those who oppose, the measure, to very unjust and injuri'^us misapprehensions.
There may be good reasons
for favoring some of the provisions of the Bill, and equally strong
reasons for opposing others; and these provisions do not stand to
each other in the relation of principal and incident. If that were
the case, those who are in favor of the principal might forego their
But the Bill
opini ms upon incidental and subordinate provisions.
proposes enactm'nts entirf ly distinct, and different from one an thSome of its clauses are intended
er, in chara ter and tendency.
merely for revenue; and, of those which regard the protection of
home manuOictures, one pait stands upon very different grounds
from those of other parts.
So that probably e\'ery gentleman who
may ultimately support the bill will v(;te for ipuch which his judgment does not appro\e; and those who oppose it will oppose something which thjy would very gladly support.
Being intru'^ted with the interests of a district highly commercial, and deeply interested in manufactures also, I wish to state my
opinions on the present measure; not as on a wh'^le, for it has no
entire and homr^geneous character; but as on a collection of different enactments, some of which meet my approbation, and sjme of
which do not.
And allow me, sir, in the first place, to stale my regret, if indeed
I ought not to express a warmer sentiment, at the names, or designati ns, which INFr. Speaker has seen fit to adopt, for the purpose of
It
describing the advocates and the opposers of the present Bill.
is a question, he savs, between the friends of an " American policy,"
34

which

is

likely to be
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and those of a " foreign policy." This, sir, is an assumption which
most directly to deny. Mr. Speaker certainly intended nothing invidious or derogatory to any part of (he Hf)use by
But there is powthiy m( do of denomiiuiting friends and eneii;ies.
er in nam* s, uiid this manner of distinguishing th<;se who favor and
those wlio oppose particular measures, may lead to inferences to
which no member of the House can submit. It may imply that
there is a more exclusive and peculiar regard to American interests
Such an implication is to
in one class of opinions than in another.
Every member has a right to tbe presumpbe resisted and repelled.
tion, that he pursues what he believes to be the interest of liis c^unI claim this in
try, with as sincere a zeal as any other member.
my own case; and, while I shall not, for any purpose of description,
or convenient arrangement, use terms which may imply any disrespect to other men's opinions, much less any imputations of other
men's motives, it is my duty to take care that the use of such terms
by others be not, against the will of those who adopt them, made to
Indeed, sir, it is a little astonishing, if
produce a false impression.
it seemed convenient to Mr. Speaker, for the pur]>oses of distincti'>n,
to make use of the terms " American policy," and " foreign policy,"
that he should not have applied them in a manner precisely the reverse of that in Avhich he has in fact used them.
If names are
thought necessary, it would be well enough, one would think, that
the name should be, in some measure, descriptive of the thing; find
since Mr. Speaker denominates the policy which he recommends "a
new policy in this country;" since he speaks of the present measure
as a new era in our legislation; since he professes to invite us to depart from our accustomed course, to instruct ourselves by the wisdom
of others, and to adopt the policy of the most distinguished foreign
states, one is a little curious to know with what propriety of speech
this imitation of other nations is denominated an "American policy,"
while, on the contrary, a preference for our own established system,
as it now actually exists, and alwavs has existed, is called a" foreign
pf licy."
This favorite American policy is what America has never
tiied; and this odious foreign policy is what, as we are tcld, foreign
states have never pursued.
Sir, that is the truest American policy
which shall most usefully employ American capital, and American
labor, and best sustain the whole population.
With me it is a fundamental axiom, it is interwoven with all my opinions, that the great
interests of the country are united and inseparable; that agiiculture,
commerce, and manufactures, will prosper together, or languish together; and that all legislation is dangerous which proposes to benett one of these without looking to consequences which may fall on
I take the liberty

the others.

Passing from this, sir, I am bound to say that Mr. Speaker began
and impressive speech at the proper point of inquiry I mean
the present state and conditio?! of the countrij; although I am so unfortunate, or rather although I am so happy, as to differ from him very
widely in regard to that condition.
1 dissent entirely from the justice of that picture of distress which he has drawn.
I have not seen
the reality, and know not where it exists.
Within my observation
there is no cause for so gloomy and terrifying a representation.
In
his able

;
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respect to the New England states, with tlic condition of which I am,
of course, most acqiiaintod, the present appears to me a peri'd of
Not, indeed, a time for great profits and
very general prosperity.
sudden acquisition; not a day of extraordinary activity and sii';«;es^There is, no douht, a considera')le depression of
fiil speciiiati'tn.
But the case
prices, and, in some decree, a stagnatiim of business.
presented by Mr. Speaker was not one of depression, but o( distress;

of universal, pervading, intense distress, limited to no class, and to
We are represented as on the very verge and brink of
no place.
So far from acquiescing in these opinions, I believe
national ruin.
there has been no period in which the general prosperity was better
As applicable to the
secured, or rested on a more solid foundation.
Eastern states, I put this remark to their Representatives, and ask
them if it is not true. When has there been a time in which the
means of living have been more accessible and more abundant?
when has labor been rewarded, I do not say with a larger, but with
Protits, indeed, are low; in some pursuits
a more certain success?
of life, which it is not proposed to benefit, but to burden, by this Bill,
very low.
But still I am unacquainted with any proofs of extraorWhat, indeed, are the general indications of the
dinary distress.
There is no famine nor pestilence in the land,
state of the country?
There is no writhing under the burden of
nor war, nor desolation.
The means of subsistence are abundant; and at the very
taxation.
moment when the miserable condition of the country is asserted, it
is admitted that the wages of labor are high, in comparison with
A country, then, enjoying a profound
those of any other country.
p ace, a perfect civil liberty, with the means of subsistence cheap
and abundant, with the reward of labor sure, and its wages higher
than anywhere else, cannot be represented in gloom, melancholy,
and distress, but by the effort of extraordinary powers of tragedy.
Even if, in judging of this question, we were to regard only those
proofs to which we have been referred, we shall probably come to a
conclusion somewhat dilTerent from that which has been drawn.
Our exports, for example, although certainly less than in some years,
were not, last year, so much below an average, formed upon the exports of a series of years, and putting those exports at a fixed value,
The exports of agricultural products, of
as might be supposed.
animals, of the products of the forest, of the sea, together with gunpowder, spirits, and sundry unenumerated articles, amounted, in the
several years, to the following sums, viz.
.
$27,716,152
In 1790
33,842,316
1804
33,465,854
1807

...

up, now, to our own times, and taking the exports of the
years 1821, 1822, and 1823, of the same articles and products, at the
same prices, they stand thus:

Coming

In 1821

-

-

-

-

$45,643,175

1822
1823

-

-

-

-

-

-

-

-

48,782,295
55,863,491

Mr. Speaker has taken the very extraordinary year of 1803, and,
adding to the exportation of that year, what he thinks ought to have
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in proportion to the increase of our popuhe swells the result to a magnitude, which, when compared
13ut is
with our actual exports, would exhibit a great deficiency.
in the first place, as
there any justice in this mode of calculation?
before observed, the year 1803 was a year of extraordinary expoitation.
Bv reference to the accounts, that of the article of flour, for
example, there was an export that year of 1,300,000 barrels; but the
In
very next year it fell to 800,000, and the next year to 700,000.
the next place, there never was any reason to expect that the increase
of our exports of agricultural products, would keep pace with the
That would be against all experience.
increase of our population.
augmented deIt is, indeed, most desiiable, that there should be an

bepn ajnst augmentation,
lation,

for the products of agriculture; but, nevertheless, the oflicial
returns of our exports do not show that absolute want of all foreign
market, which has been so strongly stated.
But there are other means by which to judge of the genernl conThe quantity of the means of subsistence
dition of the people.
consumed; or, to make use of a phraseology better suited to the con-

mand

people, the quantity of the comforts of life enjoyed,
It so happens, indeed, that it is not so eassy
with
in this country, as elsewhere, to ascertain facts, of this sort,
Where most of the articles of subsistence, and most of
accuracy.
the comforts of life are taxed, there is, of course, great facility in
a-^ceitaining, from official statements, the amount of consumption.
But. in tbi-5 country, most fortunately, the government neither knows,
nor is concerned to know, the annual consumption; and estimates
can only be formed in another mode, and in reference only to a <ew
Of these articles, tea is one. Its use is not quite a luxuarticles.

dition of our
is

own

one of those means.

Its
of life.
ry, and yet is something above the absolute necessaries
consumption, therefoie, will be diminished in times of adversity, and
augmented in times of prosperity. By deducting the annuf:! expoit
ot years together, we
!r -m the annual import, and taking a number
may arrive at a probable estimate of consumption. 1 he average of
eleven years, from 1790, to 1800, inclusive, will be found to be two
From 1801 to 1812, inclusive, three
milii ^ns and a half of pounds.
millions seven hundred thousand; and the average of the last three
Havyears, to wit: 1821, 1822, and 1823, five millions and a half.
numbers, we shall
"ino- made a just allowance for the increase of our
there is no distress
stiTl find, I think, from these statements, that
which has limited our means of subsistence and enjoyment.
In forming an opinion of the degree of general prosperity, we may

—

the investrega-d, likewise, the progress of internal improvements
ment of capital in roads, bridges, and canals. All these prove a
balance of income over expenditure; they are evidence that there is
a su- plus of profits, which the present generation is useiully vesting
It cannot be denied that, in this paiticfor the benefit of the next.
ular, the progress of the country is steady and rapid.
may look, too, to the expenses of education. Are bur ColDo fathers find themselves less able than usual to
leges deserted?
educate their children? It will be found, I imagine, that the amount
paid for the purpose of education, is constantly increasing, and that
the schools and colleges were never more full than at the present
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I may add tliat the ondowmrnt of public cliaritics, the
conti ibtitions to ol))octs of <{onoral hrnevolence, whether foreign or
domestic, the muniticence ot" individuals towards whatever promises
to benefit the conim'inity, are all so many proofs of national pros-

nioinrnt.

perity.

of

And,

finally, there is

no defalcation of revenue, no pressure

taxafii n.

The general result, tlierefore, of a fair examination of the present
condition of things, seems to me to be, that there is a considerable
depression of prices, and curtailment of profit; and, in some parts of
the country, it must be admitted, there is a great degree of pic-niinrij
embarrassment, arising from tlie difficulty of jiaying debts which were
contracted when prices were high.
With these qiialilications, the
general state of the country may be said to be prosperous; and these
are not sufficient to give to the whole face of affairs any appearance
cf general distress.
Supposing the evil, then, to be a depression of prices, and a partial
pecuniary pressure, the ne.xt inquiry is into the causes of that evil;
and it appears to me that there are several and, in this respect, I
tliink, too much lias been imputed, by Mr. Speaker, to the single
Connected, as we are, with all
cause of the diminution of exports.
the cc'mmercial nations of the world, and having observed great
changes to take place elsewhere, we should consider whether the
causes of those changes have not reached us, and whether we are
not suffering by the operation of them, in common with others.
Undi ubtedly, there has been a great fall in the price of all commodities
thrnugli"ut the commercial world, in consequence of the restoration
of a .state of peace.
When the Allies entered France in 1814, prices
rose astonishingly fast, and very high.
Colonial produce, for instance, in the ports of this country, as well as elsewhere, sprung up
suddenly from the lowest to the highest extreme.
new and vast
deir.and was cieated for the commodities of trade.
These were the
natuial conse(juences of the great political changes which then took
place in Kurope.
We a-e to consider, too, that our own war created new demand,
and that a government expenditure of 25,000,000, or 30,000,000, a
are obliged to
) ear, had the usual effect of enhancing prices.
add, that the paper issues of our Banks carried the same effect still
further.
A depreciated currency existed in a great part of the country; depreciated to such an extent as that, at one time, exchange between the centre and the north, was as high as 20 per cent. The
Bank of the United States was instituted to correct this evil; but, for
causes which it is not necessary now to enumerate, it did not for
p^me years, bring back the currency of the country to a sound state.
Tliis depreciation of the circulating currency, was so much, of course,
add( d to the nominal prices of commodities, and these prices thus
unnaturally hi<rh, seemed, to those who looked only at the appearance,
to indicate great prosperity.
But such prosperity is more specious
than real.
It would have been better, probably, as the shock would
have been less, if prices had fallen sooner. At length, however, they
fi 11; and, as there is little doubt that certain events in Europe had an
influence in determining the time at which this fall should take place,
I will advert shortly to some of the principal of those events.

—
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In May, 1819, the British House of Commons decided, by an
unanimous vote, that the resumption of cash payments by the Bank
of England, should not be deferred beyond the ensuing February.
The restriction had been continued from time to time, and iiom year

Parliament always professing to look to the restoration of a
specie currency, whenever it should be found practicable.
Having
been, in July, 1818, continued to July, 1819, it was understood that,
in the interim, the important question of the time at which cash payments should be resumed, should be finally settled. In the latter
part of the year '18, the circulation of the Bank had been greatly reduced, and a severe scarcity of money was felt in the London market.
Such was the state of things in England. On the continent, other
important events took place.
The French Indemnity Loan had been
negotiated in the summer of 1818, and the proportion of it bel- nging
to Austria, Russia, and Prussia, had been sold.
This created an
un\isual demand for gold and silver in these Eastern States of Europe.
It has been stated, that the amount of the precious metals transmitted
to Austria and Russia in that year, was at least twenty millions
sterling.
Other large sums were sent to Prussia and to Denmark.
1 he ( ffect of this sudden drain of specie, felt first at Paris, was communicated to Amsterdam and Hamburg, and all other commercial
places in the north of Europe.
The paper system of England had certainly communicated an artiIt had encouraged speculation, and excited
ficial value to property.
When the shock therefore came, and this violent presovertrading.
sure for money acted at the same moment on the continent and in
England, inflated and unnatural prices could be kept up no longer.
reduction took place, which has been estimated to have been at
least equal to a fall of 30, if not 40 per cent.
The depression was
universal; and the change was felt in the L^nited States severely,
though not equally so in every part of them. There are those, I am
aware, who maintain that the events to which I have alluded did not
cause the great fall of prices; but that that fall was natural and inevitable, from the previously existing state of things, the abundance of
commodities, and the want of demand.
But that would only prove
that the effect was produced in another way, rather than by another
cause.
If these great and sudden calls for money did not reduce
prices, but prices fell, as of themselves, to their natural state, still
the result is the same; for we perceive that after these new calls for
money, prices could not be kept longer at their unnatural height.
About the time of these foreign events, our own bank system underwent a change; and all these causes, in my view of the subject, concurred to produce the great shock which took place in our commercial
The year 1819 was
cities, and through many parts of the country.
a year of numerous failures, and very considerable distress, and would
have furnished far better grounds than exist at present, for that gloomy
Mr.
representation of our condition which has been presented.
Speaker has alluded to the strong inclination which exists, or has
existed, in various parts of the country to issue paper money, as a
I regard it rather as a very proproof of great existing difficulties.
ductive cause of those difficulties; and the committee will not fail to
observe, that there is, at this moment, much the loudest complaint
to year.
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of distress precisely where there has been the greatest attempt to
And, on the other hand, conit by systems of paper credit.
tent, prosperity, and happiness, are most observahU; in tliose parts
of the country, where thci e has l)een the least endeavour to adnnnisIn truth, nothinji is so baneful, so utterly ruinous
ter relief by law.
to all true industry, as interlering with the legal value of money, or
Such
attempting to raise artificial standards to supply its place.
remedies suit well the spirit of extravagant speculation, but they sap
liy weakening the
the very foundation of all honest acquisition,
Their
security of property, they take away all motive for exertion.
Whenever a debt is allowed to be
effect is to transfer property.
paid by an}thing less valuable than the legal currency in respect to
which it was contracted, tlie difierence, between the value of the
paper given in payment and the legal currency, is precisely so much
property taken from one man and given to another, by legislative
enactment.
When we talk, therefore, of protecting industry, let us
remember that the first measure for that end, is to secure it in its
Before we inearnings; to assure it that it shall receive its own.
vent new modes of raising prices, let us take care that existing
prices are not rendered wholly unavailable, by making them capable
I regard, sir, this issue of
of being paid in depreciated paper.
irredeemable paper as the most prominent and deplorable cause of
whatever pressure still exists in the country; and, further, I would
put the question to the members of this Committee, whether it is not
from that part of the people who have tried this paper system, and
tried it to their cost, that this Bill receives the most earnest support.''
And I cannot forbear to ask, further, whether this support does not
proceed rather from a general feeling of uneasiness under the present condition of things, than from the clear perception of any benefit
which the measure itself can confer? Is not all expectation of advantage centred in a sort of vague hope, that change may produce
Debt certainly presses hardest, where prices have been
relief?
They find the shock lightest,
longest kept up by artificial means.
who take it soonest; and I fully believe that, if those parts of the
country which now suffer most, had not augmented the force of the
blow bv deferring it, they would have now been in a much better conmay assure ourselves, once for all, sir, that
dition than they are.
there can be no such thing as payment of debts by legislation.
may abolish debts indeed; we may transfer property, by visionary and
But we deceive both ourselves and our constituents,
violent laws.
if we flatter, either ourselves or them, with the hope that there is
any relief against whatever pressure exists, but in economy and industry.
The depression of prices and the stagnation of business,
have been in truth the necessary result of circumstances. No
government could prevent them, and no government can altogether
had enjoyed a day of extrarelieve the people from their effect.
ordinary prosperity; we had been neutral while the Avorld was at war,
and had found a great demand for our products, our navigation, and
We had no right to expect that that state of things would
our labor.
With the return of peace, foreign nations would
continue always.
struggle for themselves, and enter into competition with us in the
great objects of pursuit.
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Now, sir, what is the remedy for existing evils? what is the course
of policy suited to our actual condition? Certainly it is not our
wisdom to adopt any system that may be offered to us without examination, and in the blind hope that whatever changes our condition
may improve it. It is better that we should
" Bear those

Than

We

fly to

ills

we

have,

others that

we know

not of."

are bound to see that there is a fitness and an aptitude in whatever measures may be recommended to relieve the evils that afflict
us; and before we adopt a system that professes to make great alterations, it is our duty to look carefully to each leading interest of
the conmiunity, and see how it may probably be affected by our
proposed legislation.
And, in the first place, what is the condition of our commerce?
Here we must clearly perceive, that it is not enjoying that rich harvest which fell to its fortune during the continuance of the Eu:opean wars. It has been greatly depressed, and limited to small
profits.
Still, it is elastic and active, and seems capable of recovThe shipping
ering itself in some measure from its depression.
interest, also, has suffered severely, still more severely, probably,
than commerce.
If anything should strike us with astonishment, it
is that the navigation of the United States sh >uld be able to sustain
Without any government protection whatever, it goes abroad
itself
to challenge competition with the whule world; and, in spite of all
obstacles, it has yet been able to maintain 800,000 tons in the employment of foreign trade. How, sir, do the ship owners and naviHow is it that they are able to meet, and
gators accomplish this?
Not, sir, by
in some measure overcome, universal competition?
protection and bounties; but by unwearied e.xertion, by extreme
economy, by unshaken perseverance, by that mauly and resolute
These causes al ne
spirit which relies on itself to protect itself
enable American ships still to keep their element, and show the flag
The rates of insurance may teach
of their country in distant seas.
us how thoroughly our ships are built, and how skil.'ully and safely
they are navigated.
Risks are taken, as 1 learn, from the United
States to Liverpool, at 1 per cent.; and from the [^nited States to
Canton and back, as low as 3 per cent. But when we look to tlie
low rate of freight, and when we consider, also, that the artii.les
entering into the composition of a ship, with the exception of wood,
are dearer here than in other countries, we cannot but be utterly
surprised, that the shipping io.tertst hns been able to sustain itself
1 need not say that Mie navigation of the country is essenat all.
Yet, instead of proposing benefit
tial to its homr, and its defence.
for it in this hour of its depression, we propose by this measure to
In the discussion, the other
lay upon it new and heavy burdens.
day, of that provision of the bill wiiirh proposes to tax tallow for
the bencht of the oil merchants and v.ii;;!emcn, we had the pleasure
of hearisig eloquent enlogiiuiis upon that portion of our shipping
employed in the whale fishery, and strong statements of its importance to the public interest. But the same Bill proposes a severe
tax upon that interest, for the benefit of the iron manufacturer and
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So that the tallowchandlers and soapboilers are
the hemp grower.
sacriticed to tlic oil nicrcluints, in order that these again may contribute to the manufacturers of iron and the growers of hemp.
If such he the state of our conuuerce and luivigation, what is the
condition of our home manufactures.''
are they amidst the general depression?
Do they need further protectit)n? and if any, liow
much.'
On all these points, we have had mucii general statement,
but little precise information.
In the very elaborate speech of INIr.
Speaker, we are not supplied with satisfactory grounds of judging in
these various particulars.
can tell, from anything yet before
the Committee, whether tiie proposed duty be too high or too low,
on any one article? Gentlemen tell us, that they are in favor of domestic industry; so am I.
They would give it protection: so would

How

Who

But then

domestic industry is not confined to manufactures.
of agriculture, commerce, and navigation, are all
branches of the same domestic industry; they all furnish employment
tor American capital, and American labor.
And when the question
is, whether new duties shall be laid, for the purpose of giving further encouragement to particular manufactures, every reasonai)le man
must ask himself, both, whether the proposed new encouragement
be necessary, and, whether it can be given without injustice to other
branches of industry.
I.

all

The employments

It is

desirable to know, also,

somewhat more

distinctly,

how

the

One great object
proposed means will produce the intended effect.
proposed, for example, is, the increase of the home market for the consumption of agricultural products. This certainly is much to be
desired; but what provisions of the Bill are expected wholly, or principally to produce this, is not stated.
I would not suggest that some
increase of the home market may not follow, from the adoption of
this Bill, but all its provisions have not an equal tendency to produce
this effect.
Those manufactures which employ most labor, create
of course, most demand for articles of consumption; and those create
least, in the production of which capital and skill enter as the chief
ingredients of cost.
I cannot, sir, take this Bill, merely because a
Committee has recommended it. I cannot espouse a side, and fight
under a flag. I wholly repel the idea, that we must take this law,
or pass no law on the subject.
What should hinder us from exercising our own judgments upon these provisions, singly and severally?
Who has the power to place us, or why should we place ourselves, in
a condition where we cannot give to every measure, that is distinct
and separate in itself, a separate and distinct consideration? Sir, I
presume no member of the Committee will withhold his assent from
what he thinks right, until others will yield their assent to what they
think wrong.
There are many things in this Bill, acceptable probably to the general sense of the House.
Why should not these provisions be passed into a law, and others left to be decided upon their
own merits, as a majority of the House shall see fit? To some of
these provisions, I am myself decidedly favorable; to others, I have
great objections; and I should have been very glad of an opportunity of giving my own vote distinctly on propositions, which are, in
their own nature, essentially and substantially distinct from one
another.
3r,
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before expressing my own opinion upon the several proIJiJl, I will advert for a moment to some other general
have heard much of the policy of England, and her extopics.
ample has been repeatedly urged upon us, as proving, not only the
expediency of encouragement and protection, but of exclusion and
I took occasion the other day to remark,
direct prohibition also.
that more liberal notions were growing prevalent on this subject;
that the policy of restraints and prohibitions was getting out of repute, as the true nature of commerce became better understood;
and that, among public men, those most distinguished, were most
decided in their reprobation of the broad principle of exclusion and
prohibition.
Upon the truth of this representation, as matter of
fact, I supposed there could not be two opinions among those who
had observed the progress of political sentiment in other countries,
and were acquainted with its present state. In this respect, however, it would seem, that I was greatly mistaken.
have heard
it again and again declared, that the English government still adheres, with immovable firmness, to its old doctrines of prohibition;
that although journalists, theorists, and scientific writers, advance
other doctrines, yet the practical men, the legislators, the government of the country, are too wise to follow them. It has even been
most sagaciously hinted, that the promulgation of liberal opinions
on these subjects, is intended only for a delusion upon other nations, to cajole them into the folly of liberal ideas, while England
retains to herself all the benefits of the admirable old system of
prohibition.
have heard from Mr. Speaker a warm commendation of the complex mechanism of this system.
The British
Empire, it is said, is, in the first place, to be protected against the
rest of the world; then the British isles against the colonies; next,
the isles respectively against each other
England herself, as the
heart of the empire, being protected most of all, and against all.
Truly, sir, it appears to me, that Mr. Speaker's imagination has
seen system, and order, and beauty, in that, which is much more
justly considered as the result of ignorance, partiality, or violence.
This part of English legislation has resulted, partly from considering Ireland as a conquered country, partly from the want of a complete union, even with Scotland, and partly from the narrow viejvs
of colonial regulation, which in early and uninformed periods, influenced the European states.
And, sir, I imagine, nothing would strike the public men of England more singularly, than to find gentlemen of real information, and
much weight, in the councils of this country, expressing sentiments
like these, in regard to the existing state of these English laws.
I
have never said, indeed, that prohibitory laws did not exist in England; we all know they do; but the question is, does she owe her
prosperity and greatness to these laws.-* I venture to Scvy, that such is
not the opinion of the public men now in England, and the continuance of the laws, even without any alteration, would not be evidence
that their opinion is different from what I have represented it; because the laws having existed long, and great interests having been
built up on the faith of them, they cannot now be repealed, without
great and overwhelming inconvenience.
Because a thing has been

But,
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does not therefore follow that it can now be unthe reason, as I understand it, upon which exclusion, prohil)ition, and monopoly, are suffered to remain in any derjree
in the English system; and for the same reason, it will be wise in us
to take our measures, on all sulyects of this kind, with great caution.
"W'e may not be able, but at the liazard of much injury to individuals,
hereafter to retrace our steps.
And yet, whatever is extravagant,
or unreasonable, is not likely to endure.
There may come a moment
of strong reaction; and if no moderation be shown in laying on duties, there may be little scruple in taking them off.
It may here be
observed, that there is a broad and marked distinction between entire
prohibition, and reasonable encouragement.
It is one thing by duties or taxes on foreign articles, to awaken a home competition in
the production of the same articles; it is another tiling to remove all
competition by a total exclusion of the foreign article; and it is quite
another thing still, by total prohibition, to raise at home, manufactures
not suited to the climate, the nature of the country, or the state of
the population.
These are substantial distinctions, and although it
may not be easy in every case, to determine which of them applies to
a given article, yet, the distinctions themselves exist, and in most
cases, will be sutliciently clear to indicate the true course of policy;
and, unless I have greatly mistaken the prevailing sentiment in the
councils of Kngland, it grows every day more and more favorable to
the diminution of restrictions, and to the wisdom of leaving much (I
do not say everything, for that would not be true) to the enterprise
and the discretion of individuals. I should certainly not have taken
up the time of the Committee to state at any length the opinions of
other governments, or of the public men of other countries, upon a
subject like this; but an occasional remark made by me the other day,
having been so directly controverted, especially by Mr. Speaker, in
his observations yesterday, 1 must take occasion to refer to some
proofs of what I have stated.
AVhat, then, is tlie state of English opinion ? Everybody knows that,
after the termination of the late European war, there came atime of
great pressure in England.
Since her e.vample has been quoted, let
Did it aim
it be asked in what mode her government sought relief
Did it maintain a swollen
to maintain artificial and unnatural prices }
and extravagant paper circulation? Did it carry further the laws of
prohibition and exclusion.''
Did it draw closer the cords of colonial
No, sir, but precisely the reverse. Instead of relying on
restraint ^
legislative contrivances and artificial devices, it trusted to the enterprise and industry of the people; which it sedulously sought to
excite, not by imposing restraint, but by removing it, wherever its
removal was practicable. In May, 1820, the attention of the government having been much turned to the state of foreign trade, a
distinguished member * of the House of Peers brought forward a
parliamentary motion upon that subject, followed by an ample discussion, and a full statement of his own opinions.
In the course of
his remarks, he observed, "That there ought to be no prohibitory
duties, as such; for that it was evident, that where a manufacture
could not be carried on, or a production raised, but under the pro-
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tection of a prohibitory duty, that manufacture, or that produce,
In his opinion, the
could not be brought to market but at a loss.
name of strict prohibition might, therefore, in commerce, be got
rid of altogether; but he did not see the same objection to protecting
duties, which, while they admitted of the introduction of commodifrom abroad similar to those which we ourselves manufactured,
placed them so much on a level, as to allow a competition between

ties

them." '' No axiom," he added, " was more true than this: that it
was by growing what the territory of a country could grow most
cheaply, and by receiving from other countries what it could not
produce except at too great an expense, that the greatest degree of
happiness was to be communicated to the greatest extent of population."
In assenting to the motion, the first Minister* of the Crown
expressed his own opinion of the great advantage resulting from un" Of the soundness of that general
restricted freedom of trade.
I can entertain
principle," he observed, " I can entertain no doubt.
no doubt of what would have been the great advantages to the civilized world, if the system of unrestricted trade had been acted upon
by every nation, from the earliest period of its commercial intercourse
If to those advantages there could have been
with its neighbours.
any exceptions, I am persuaded that they would have been but few;
and I am also persuaded that the cases, to which they would have
referred, would not have been, in themselves, connected with the
But we are now in a situation in
trade and commerce of England.
which, I will not say that a reference to the principle of unrestricted
trade can be of no use, because such a reference may correct erroneous reasoning but in which it is impossible for us, or for any
country in the world, but the United States of America, to act unreThe commercial regulations of the Euservedly on that principle.
ropean world have been long established, and cannot suddenly be
departed from." Having supposed a proposition to be made to England, by a foreign state, for free commerce and intercourse, and an
unrestricted exchange of agricultural products, and of manufactures,
he proceeds to observe: " It would be impossible to accede to such
a proposition. We have risen to our present greatness under a different system.
Some suppose that we have risen in consequence
of that system; others, of whom I am one, believe that we have risen in
But, whichever of these hypotheses be
SPITE OF THAT SYSTEM.
true, certain it is, that we have risen under a very different system
It is utterly impossible,
than that of free and unrestricted trade.
with our debt and taxation, even if they were but half their existing
amount, that we can suddenly adopt the system cf free trade." Lord
Ellenborough, in the same debate, said, " That he attributed the
general distress then existing in Europe, to the regulations that had
taken place since the destruction of the French power. Most of
the states on the continent had surrounded themselves as with walls
Intercourse was
of brass, to inhibit intercourse with other states.
prohibited, even in districts of the same state, as was the case in
Austria and Sardinia.
Thus, though the taxes on the people had
been lightened, the severity of their condition had been increased.
He believed that the discontent which pervaded most parts of Eu-

—
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rope, and especially (icnuany, was more owing to comnierciul reany theoretical doctrines on government; and that
a free communication among them would do more to restore tran-

strictions, than to

than any other step that could he adopted.
He oi)jected to
attempts to frustrate tlie hcnevolent intentions of Providence,
which had given to various countries various wants, in order to hring
them together. He ohjcctcd to it as antisocial; he ohjccted to it, as
making commerce the means of harharising, instead of enlightening
nations.
The state of the trade with France was the most disgraceiul to both countries; the two greatest civilized nations of the world,
l)laced at a distance of scarcely twenty miles from each other, had
quillity,

all

contrived, by their artificial regulations, to reduce their conunerce
with each other to a mere nullity." Every member, speaking on this
occasion, agreed in the general sentiments favorable to unrestricted
intercourse, which had thus been advanced; one of them remarking,
at the conclusion of the debate, that " the j)rinciples of free trade,
which he was happy to see so fully recognised, were of the utmost
consequence; for, though, in the present circumstances of the country, a free trade was unattainable, yet their task hereafler was to approximate to it.
Considering the prejudices and interests which
were opposed to the recognition of that principle, it was no small
indication of the firmness and liberality of government, to have so

conceded it."
we have seen, in the course of this discussion, that several
gentlemen have expressed their high admiration of the silk manufacture of England.
Its commendation was begun, I think, by the honorable member from Vermont, who sits near me, who thinks that
that alone gives conclusive evidence of the benefits produced by attention to manufactures, inasmuch as it is a great source of wealth
to the nation, and has amply repaid all the cost of its protection.
Mr. Speaker's approbation of this part of the English example, was
still warmer.
Now, sir, it does so happen, that both these gentlemen
differ very widely on this point, from the opinions entertained in England, by persons of the first rank, both of knowledge and of power.
In the debate to which I have already referred, the proposer of the
motion urged the expediency of providing for the admission of the
" He was aware," he said, " that
silks of France into England.
there was a poor and industrious body of manufacturers, whose interests must suffer by such an arrangement; and therefore he felt that
it would be the duty of parliament to provide for the present generation, by a large parliamentary grant.
It was conformable to every
principle of sound justice to do so, when the interests of a particular
class were sacrificed to the good of the whole."
In answer to these
observations. Lord Liverpool said that, with reference to several
branches of manufactures, time, and the change of circumstances,
had rendered the system of protecting duties merely nominal; and
that, in his opinion, if all the protecting laws which regarded both
the woollen and cotton manufactures, were to be repealed, no inju" But," he observes,
rious eflects would tliereby be occasioned.
" with respect to silk, that manufacture in this kingdom is so completely artificial, that any attempt to introduce the principles of free
I allow
trade with referenpe to it, might put an end to it altogether.
fully

Sir,
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/ wish we had
is not natural to this country.
I allow that it is natural to France; I
never had a silk manvfactory.
allow, that it might have been better, had each country adhered exclusively to that manufacture in which each is superior; and had
But I
the silks of France been exchanged for British cottons.
must look at things as they are; and when I consider the extent of
capital, and the immense population, consisting, I believe, of about
50,000 persons engaged in our silk manufacture, I can only say,
that one of the few points in which I totally disagree with the pro-

that the silk manufiicturc;

poser of the motion, is the expediency, under existing circumstances, of holding out any idea, that it would be possible to relinquish
the silk manufacture, and to provide for those who live by it, by
])arliamentary enactment.
Whatever objections there may be to
the continuance of the protecting system, I repeat, that it is imposI may regret that the system was
sible altogether to relinquish it.
ever commenced; but as I cannot recall that act, I must submit to
the inconvenience by which it is attended, rather than expose the
country to evils of greater magnitude." Let it be remembered,
sir, that these are not the sentiments of a theorist, nor the fancies
of speculation; but the operative opinions of the tirst minister of
England, acknowledged to be one of the ablest and most practical
statesmen of his country.
Sir, gentlemen could have hardly been
more unfortunate than in the selection of the silk manufacture in
England, as an example of the beneficial effects of that system
which they would recommend. It is, in the language which I have
quoted, completely artificial.
It has been sustained by I know not
how many laws, breaking in upon the plainest principles of general
expediency. At the last session of Parliament, the manufacturers
petitioned for the repeal of three or four of these statutes, complaining of the vexatious restrictions which they impose on the wages of
labor; setting forth, that a great variety of orders has from time to
time been issued by magistrates under the authority of these laws,
interfering, in an oppressive manner, with the minutest details of the
manufacture: such as limiting the number of threads to an inch; restricting the widths of many sorts of work; and determining the
quantity of labor not to be exceeded without extra wages: that by
the operation of these laws, the rate of wages, instead of being lefl
to the recognised principles of regulation, has been arbitrarily fixed
by persons whose ignorance renders them incompetent to a just decision; that masters arc compelled by law to pay an equal price for
all work, whether well or ill performed; and that they are totally
prevented the use of improved machinery, it being ordered, that
work, in the weaving of which machinery is employed, shall be paid
precisely at the same rate as if done by hand; that these acts have
frequently given rise to the most vexatious regulations, the unintentional breach of which has subjected manufacturers to ruinous penalties; and that, the introduction of all machinery being prevented, by
which labor might be cheapened, and the manufacturers being compelled to pay at a fixed price, under all circumstances, they are prevented from aflbrding employment to their workmen, in times of stagnation of trade, but are compelled to stop their looms.
And finally,
they complain, that, notwithstanding these grievances under which
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they labor, while carrying on their manufacture in London, the law
prohibits them, wliilc tlicy continue to reside there, from employing any portion of their capital in the same business in any otiier part
of the kingdom, where it might i)e more beneficially conducted.
Now, sir, absurd as these laws must appear to be to every man, the
attempt to repeal them did not, as far as I recollect, altogether sucstill

The weavers were too numerous, their interests too great, or
ceed.
their prejudices too strong; and this notable instance of protection
be lamented in England with as nmch
be admired here.
In order further to show the prevailing sentiment of the English
government, I would refer to a report of a select committee of the
House of Commons, at the head of which was the vice president of
" The time," say
the board of trade, (IMr. Wallace) in July, 1820.
that committee, " when monopolies could be successfully support(!d,
or would be patiently endured, either in respect to sui)jects against
subjects, or particular countries against the rest of the world, seems
to have passed away.
Commerce, to continue undisturbed and
secure, must be, as it was intended to be, a source of reciprocal
amity between nations, and an interchange of productions, to promote the industry, the wealth, and the happiness, of mankind." In
moving for the reappointment of the committee, in February, 1823,
the same gentleman said; " We must also get rid of that feeling of
appropriation, which exhibited itself in a disposition to produce
everything necessary for our own consumption, and to render ourselves independent of the world.
No notion could be more absurd
or mischievous; it led, even in peace, to an animosity and rancor,
greater than existed in time of war.
Undoubtedly there would be
great prejudices to combat, both in this country and elsewhere, in
the attempt to remove the difhculties which are most obnoxious.
It
would be impossible to forget the attention which was in some respects due to the present system of protections; although that attention ought certainly not to be carried beyond the absolute necessity
of the case." And in a second report of the committee, drawn by
the same gentleman, in that part of it which proposes a diminution of
duties on timber from the north of Europe, and the policy of giving
a legislative preference to the importation of such timber in the log,
and a discouragement of the importation of deals, it is stated that
the committee reject this policy, because, among other reasons, " it
is founded on a principle of exclusion, which they are most averse
to see brought into operation, in any nciv instance, without the warrant of some evident and great political expediency."
And on many
subsequent occasions, the same gentleman has taken occasion to observe, that he difi'ered from those who thought that manufactures
could not flourish without restrictions on trade; that old prejudices
of that sort were dying away, and that more liberal and ju3t sentiments were taking their place. These sentiments appear to have
been followed by important legal provisions, calculated to remove
restrictions and prohibitions, where they were most severely felt;
that is to say, in several branches of navigation and trade.
They have relaxed their, colonial system, they have opened the
l)orts of their islands, and have done away the restriction which limi-

and monopoly

sincerity as

it

still

exists, to

seems
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Colonial products
ted the trade of the colony to the mother country.
can now be carried directly from the islands to any part of Europe;
and it may not be improbable, considering our own high duties on
spirits, that that article may be exchanged hereafter by the English
West India colonies, directly, for the timber and deals of the Baltic.
It may be added that Mr. Lowe, whom the gentleman has cited,
says, that nobody supposes that the three great staples of English
manufactures, cotton, woollen, and hardware, are benefited by any
existing protecting duties; and that one object of all these protecting laws is usually overlooked, and that is, that they have been intended to reconcile the various interests to taxation: the corn law,
for example, being designed as some equivalent to the agricultural
interest for the burden of tithes and of poor rates.
In fine, sir, I think it is clear, that, if we now embrace the system

of prohibitions and restrictions, we shall show an affection for what
others have discarded, and be attempting to ornament ourselves with
apparel.*
should not have gone into this prolix detail of opinions from
any consideration of their special importance on the present occasion; but, having happened to state, that such was the actual opinion
of the government of England at the present time, and the accuracy
of this representation having been so confidently denied, I have chosen to put the matter beyond doubt or cavil, although at the expense
I shall have occasion, hereafter, of referof these tedious citations.
ring more particularly to sundry recent British enactments, by way
of showing the diligence and spirit with which that government strives
to sustain its navigating interest, by opening the widest possible range
I repeat, that I have
to the enterprise of individual adventurers.
not alluded to these examples of a foreign state as being fit to conProtecIn the general principle, I acquiesce.
trol our own policy.
tion, when carried to the point which is now recommended, that is,
to entire prohibition, seems to me destructive of all commercial inare urged to adopt the system upon
tercourse between nations.
general principles; and what would be the consequence of the universal application of such a general principle, but that nations would
I do not adabstain entirely from all intercourse with one another?
mit the general principle; on the contrary, I think freedom of trade
And it is
to be the general principle, and restriction the exception.
for every state, taking into view its own condition, to judge of the
propriety, in any case, of making an exception, constantly preferring,
as I think all wise governments will, not to depart without urgent
cast

ofl^

Sir, I

We

reason from the general rule.
There is another point in the existing policy of England, to which
I would most earnestly invite the attention of the Committee; I mean
the warehouse system, or what we usually call the system of drawback.
Very great prejudices appear to me to exist with us on that
subject.
We seem averse to the extension of the principle. The
English government, on the contrary, appear to have carried it to the
extreme of liberality. They have arrived, however, at their present
The transit sysopinions, and present practice, by slow degrees.
tem was commenced about the year 1803, but the first law was par*

Vide

iVote,

page 260.
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It admitted the importation of raw materials for
excluded almost every sort of manufactured goods.
This was done for the same reason that we propose to prevent the
transit of Canadian wheat throiij.'h the [^lited States
the fear of
aiding the competition of the foreign article with our own, in foreign
markets.
Better reliection, or more experience, has induced them
to abandon that mode of reasoning, and to consider all such means
of influencing foreign markets as nugatory: since, in the present active and enlightened state of the world, nations will supply themselves
from the best sources, and the true policy of all producers, whether
of raw materials, or of manufactured articles, is, not vainly to endeavour to keep other venders out of the market, but to conquer them
in it, by the quality and the cheapness of their articles.
The present
policy of England, therefore, is, to allure the importation of commodities into England, there to be deposited in English warehouses,
thence to be exported in assorted cargoes, and thus enabling her to
carry on a general export trade to all quarters of the globe.
Articles of all kinds, with the single exception of tea, may be brought
into England, from any part of the world, in foreign as well as British ships, there warehoused, and again exported, at the pleasure of
the owner, without the payment of any duty, or government charge
whatever.
While I am upon this subject, I would take notice also of the
recent proposition in the English Parliament to abolish the tax on
imported wool; and it is observable, that those who support this proposition, give the same reasons as have been offered here, within the
last week, against the duty which we propose on the same article.
They say, that their manufacturers require a cheap and coarse wool,
for the sujjjjly of the IMediterranean and Levant trade, and that, without a more free admission of the wool of the continent, that trade
will all fall into the hands of the Germans and Italians, who will carry it on through Leghorn and Trieste.
While there is this duty on
foreign W'ool to protect the wool growers of England, there is on the
other hand a prohibition on the exportation of the native article, in
aid of the manufacturers.
The opinion seems to be gaining strength,

tial

and limited.

exportation, but

it

—

that the true policy

Laws have

is

to abolish both.

long existed in England, preventing the emigration of
artisans, and the exportation of machinery; but the policy of these,
also, has become doubted, and an inquiry has been instituted in Parliament into the expediency of repealing them.
As to the emigration of artisans, say those who disapprove the laws, if that were
desirable, no law could effect it; and as to the exportation of machinery, let us fabricate and export it, as we would any other commodity.
If France is determined to spin and weave her own cotton, let
us, if we may, still have the benefit of furnishing the machinery.
I have stated tliesc things, sir, to show what seems to be the general tone of thinking and reasoning on these subjects in that country,
the example of which has been so much pressed upon us,
W^hether
the present policy of England be right or wrong, wise or unwise, it
cannot, as it seems clearly to me, be (juoted as an authority for carrying further the restrictive and exclusive system, either in regard to
manufactures or trade. To reestablish a sound currency, to meet

36
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at once the shock, tremendous as it was, of the fall of prices, to erilarge her capacity for foreign trade, to open wide the field of individual enterprise and competition, and to say, plainly and distinctly,
that the country must relieve itself from the embarrassments which it
these
felt by economy, frugality, and renewed efforts of enterprise;
appear to be the general outline of the policy which England has

pursued.
I will noAv proceed to say a few words upon a topthe introduction of which, into this debate, I should not
have given the Committee, on this accasion, the trouble of hearing
Some days ago, I believe it was when we were settling the
me.
controversy between the oil merchants and the tallowchandlers, the
Balance of Trade made its appearance in debate, and I must confess,

Mr. Chairman:

ic, but, for

that t spoke of it, or rather spoke to it, somewhat freely and irI believe I used the hard names which have been imreverently.
puted to me; and I did it simply for the purpose of laying the spectre,
and driving it back to its tomb. Certainly, sir, when I called the
old notion on this subject nonsense, I did not suppose that I should
All the
offend any one, unless the dead should happen to hear me.

sir,

living generation, I took it for granted,
In this, however, I
properly applied.

would think the term very
was mistaken. The dead
to account, and I must de-

and the living rise up together to call me
fend myself as well as 1 am able.
Let us inquire, then, sir, what is meant by an unfavorable balance
of trade, and what the argument is, drawn from that source. By an
unfavorable balance of trade, I understand, is meant that state of
To apply it to our
things in which importation exceeds exportation.
own case, if the value of goods imported, exceed the value of those
exported, then the balance of trade is said to be against us, inasmuch
Therefore,
in debt to the amount of this difference.
said, that, if a nation continue long in a commerce like this, it
must be rendered absolutely bankrupt. It is in the condition of a
as

we have run

it is

than he sells; and how can such a traffic be mainNow, sir, the whole fallacy of this argument
tained without ruin?
consists in supposing that, whenever the value of imports exceeds
that of exports, a debt is necessarily created to the extent of the difference: whereas, ordinarily, the import is no more than the result of

man that buys more

The
the export, augmented in value by the labor of transportation.
excess of imports over exports, in truth, usually shows the gains, not
the losses, of trade or, in a country that not only buys and sells goods,
but employs ships in carrying goods also, it shows the profits of commerce, and the earnings of navigation. Nothing is more certain than
that in the usual course of things, and taking a series of years together, the value of our imports is the aggregate of our exports and our
If the value of commodities, imported in a given case, did
freights.
not exceed the value of the outward cargo, with which they were
purchased, then it would be clear to every man's common sense, that
;

the voyage had not been profitable. If such commodities fell far short
in value of the cost of the outward cargo, then the voyage would be a
very losing one; and yet it would present exactly that state of
things, which, according to the notion of a 6a/flJice of trade, can a.\one
On the other hand, if the return
indicate a prosperous commerce.

283
cargo were found to be worth much more than the outward cargo,
while the merchant, having paid for the goods exported, and all the
expenses of the voyage, finds a handsome sum yet in his hands, which
he calls profits, the balance of trade is still against him, and whatever
he may think of it, he is in a very bad way. Although one individual, or all individuals gain, the nation loses; while all its citizens
grow rich, the country grows poor. This is the doctrine of the balance of trade.
Allow me, sir, to give an instance tending to show
how unaccountably individuals deceive themselves, and imagine
themselves to be somewhat rapidly mending their condition, while
they ought to be persuaded that, by that infallible standard, the balSome years ago,
ance of trade, they are on the high road to ruin.
in better times than the present, a ship lell one of the towns of
New England with 70,000 specie dollars. She proceeded to Mocha,
on the Red Sea, and there laid out these dollars ip coffee, drugs,
spices, he.
With this new cargo she proceeded to Europe; twothirds of it were sold in Holland lor $130,000, which the ship brought
back, and placed in the same Bank, from the vaults of which she
had taken lier original outfit. The other third was sent to the ports
of the Mediterranean, and produced a return of 25,000 dollars in speThese sums togethcie, and 15,000 dollars in Italian merchandise.
er make 170,000 dollars imported, which is 100,000 dollars more
than was exported, and is therefore proof of an unfavorable balance
should find no great
of trade, to that amount, in this adventure.
difficulty, sir, in paying off our balances if this were the nature of

We

them

all.

truth is, Mr. Chairman, that all these obsolete and exploded
notions had their origin in very mistaken ideas of the true nature of
commerce. Commerce is not a gambling among nations for a stake,
It has not the tendency neto be won by some and lost by others.
cessarily to impoverish one of the parties to it, while it enriches the
other; all parties gain, all parties make profits, all parties grow rich,
by the operations of just and liberal commerce. If the world had
but one clime, and but one soil; if all men had the same wants and
the same means, on the spot of their existence, to gratify those
wants; then, indeed, what one obtained from the other by exchange,
would injure one party in the same degree that it benefited the other;
then, indeed, there would be some foundation for the balance oj
But Providence has disposed our lot much more kindly.
trade.
have reciprocal wants, and recipinhabit a various earth.
This is the true
rocal means for gratifying one another's wants.

The

We

We

origin of commerce, which is nothing more than an exchange of
equivalents, and from the rude barter of its primitive state, to the
refined and complex condition in which we see it, its principle is
uniformly the same; its only object being, in every stage, to produce
that exchange of commodities between individuals and between nations, which shall conduce to the advantage and to the happiness of
Commerce between nations has the same essential character,
both.
as commerce between individuals, or between parts of the same na-

Cannot two individuals make an interchange of commodities
which shall prove beneficial to both, or in which the balance of trade
If not, the tailor and the shoemaker, the
shall be in favor of both.'

tion.
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farmer and the smith, have hitherto very much misunderstood their
interest.
And witli regard to the internal trade of a country,
in which the same rule would apply as hetwcen nations^ do we ever
speak of such an intercourse being prejudicial to one side because
Do Ave ever hear that, because the interit is useful to the other?
course beiween New York and Albany is advantageous to one of
those places, it must therefore be ruinous to the other?
May I be allowed, sir, to read a passage on this subject from the
observations of a gentleman, in my opinion one of the most clear and
sensible writers and speakers of the age upon subjects of this sort?*
" There is no political question on which the prevalence of false
principles is so general, as in what relates to the nature of commerce
and to the pretended balance of trade; and there are few which have
led to a greater number of practical mistakes, attended with consequences extensively prejudicial to the happiness of mankind. In
this country, our parliamentary proceedings, our public documents,
and the works of several able and popular writers, have combined
to propagate the impression that we are indebted for much of our
" Our true policy
riches to what is called iJie balance of trade.''''

own

would surely be

to profess, as the object and guide of our commercial system, that which every man who has studied the subject,
must know to be the true principle of commerce, the interchange of
reciprocal and equivalent benefit.
We may rest assured that it is not
in the nature of commerce to enrich one party at the expense of the
other.
This is a purpose at which, if it were practicable, we ought
not to aim; and which, if we aimed at, we could not accomplish."
These remarks, I believe, sir, were written some ten or twelve years
ago.
They are in perfect accordance with the opinions advanced
in more elaborate treatises, and now that the world has returned to
a state of peace, and commerce has resumed its natural channels,
and different nations are enjoying, or seeking to enjoy, their respective portions of it, all see the justness of these ideas; all see, that,
in this day of knowledge and of peace, there can be no commerce
between nations but that which shall benefit all who are parties to it.
If it were necessary, Mr. Chairman, I might ask the attention of
the Committee to recur to a document before us, on this subject, of
the balance of trade.
It will be seen by reference to the accounts,
that, in the course of the last year, our total export to Holland exceeded two millions and a half our total import from the same country was but 700,000 dollars.
JVow can any man be wild enough to
make any inference from this of the gain or loss of our trade with
Holland for that year? Our trade with Russia for the same year,
produced a balance the other way; our import being two millions,
and our export but half a million. But this has no more tendency to
show the Russian trade a losing trade, than the other statement has
to show that the Dutch trade has been a gainful one.
Neither of
them, by itself, proves anything.
Springing out of this notion of a balance of trade, there has been
another idea, which has been much dwelt upon in the course of this
debate that is, that we ought not to buy of nations who do not buy of
us; for example, that the Russian trade is a trade disadvantageous to
;

;

*

Mr. Huskisson, President of the English Board of Trade.
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the country, and ought to be discouraged, because, in the ports of
Now allow me to observe, in the
Russia, we buy more than we sell.
fust place, sir, that we have no accovuit showing how much we do sell
Our ollicial returns show us only what is the
ill the ports of Ilussia.
amount of our direct exports to her ports. IJut then we all know
that the ])rocecds of other of our exports go to the .'<anie market, though
We send our own products, for example, to Cui)a, or to
indirectly.
Brazil; we there exciiangc them for the sugar and the coffee of those
countries, and these articles we carry to St. Petersburg, and there sell
Again; our ex|)orts to Holland and Haiiii)urg are connected
them.
What dilference
directly or indirectly with our imports iVoni Russia.
does it make, in sense or reason, whether a cargo of iron be boucht
at St. Petersburg by the exchange of a cargo ot' tobacco, or whether
the tobacco has been sold on the way, in a better market, in a port
of Holland, the money remitted to England, and the iron paid for by
There might indeed have been an augmented
a bill on London?
freight, there might have been some saving of commissions, if tobacBut still there
co had been in brisk demand in the Russian market.
is nothing to show that the whole voyage may not have been highly
That depends upon the original cost of the article here,
profitable.
the amount of freight and insurance to Holland, the price obtained
there, the rate of exchange between Holland and England; the expense, then, of proceeding to St. Petersburg, the price of iron there,
the rate of exchange between fhat place and England, the amount
of freight and insurance home, and finally, the value of the iron,
when brousht to our own market. These are the calculations whicli
determine the fortune of the adventure; and nothing can be judged
of it, one way or the other, by the relative state of our imports or e.xports with Holland, England, or Russia.
I would not be understood to deny that it may often be our interest
to cultivate a trade with countries that most require such commodities as we can furnish, and wliich are capable also of directly supThis is the simplest and most original form
plying our own wants.
And some
of^ all commerce, and is, no doubt, highly beneficial.
countries are so situated, doubtless, that commerce, in this original
form, or something near it, may be all that they can, without considOur trade, for example, with Maerable inconvenience, carry on.
deira and the Western Islands, has been useful to the country as
furnishing a demand for some portion of our agricultural products,
Mhich probat)ly could not have been bought, had we not received
Countries situated still farther from the
their products in return.
great marts and highways of the commercial world, may afford still
stronger instances of the necessity and utility of conducting commerce on the original principle of barter, without much assistance
All I would be underfrom the operations of credit and exchange.
stood to say is, that it by no means follows that that must be a losing
trade with any country, from which we receive more of her products
And since I was supposed the other day,
than she receives of ours.
in speaking upon this subject, to have advanced opinions which not
only this country ought to reject, but which also other countries, and
those the most distinguished for skill and success in commercial intercourse, do reject, I will ask leave to refer again to the discussion
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I first mentioned in the English Parliament, relative to the
" With regard," says the mover* of
foreign trade of that country.
the proposition, " to the argument employed against renewing our
intercourse with the north of Europe, namely, that those who supplied
us with timber from that quarter would not receive British manufacIf they
tures in return, it appeared to him futile and ungrounded.
did not send direct for our manufactures at home, they would send
Were not the
for them to Leipsic and other fairs of Germany.
Russian and Polish merchants purchasers there to a great amount?
But he would never admit the principle, that a trade was not profit-

because we were obliged to carry it on with the precious metwe ought to renounce it, because our manufactures were
Whatnot received by the foreign nation, in return for its produce.
ever we received must be paid for in the produce of our land and
labor, directly or circuitously, and he was glad to have the noble
Earl's I marked concurrence in this principle."
Referring ourselves again, sir, to the analogies of common life, no
one would say, that a farmer or a mechanic should buy on/y where he
can do so by the exchange of his own produce, or of his own manufacture.
Such exchange may be often convenient; and, on the other
hand, the cash purchase may be often more convenient. It is the same
Indeed, Mr. Speaker has placed this
in the intercourse of nations.
argument on very clear grounds. It has been said, in the early part
of the debate, that if we cease to in^port English cotton fabrics, England would no longer continue to purchase our cotton.
To this, Mr.
Speaker has replied, with great force and justice, that, as she must
have cotton in large quantities, she will buy the article where she can
find it best and cheapest; and that it would be quite ridiculous in her,
manufacturing as she still would be, for her own vast consumption,
and the consumption of millions in other countries, to reject our
uplands because we had learned to manufacture a part of them for
ourselves.
And would it not be equally ridiculous in us, if the commodities of Russia were both cheaper, and better suited to our wants,
than could be found elsewhere, to abstain from commerce with her,
because she will not receive, in return, other commodities which we
have to sell, but which she has no occasion to buy.'
Intimately connected, sir, with this topic, is another, which has been
brought into the debate; I mean, the evil so much complained of the
exportation of specie.
We hear gentlemen imputing the loss of
market at home to a want of money, and this want of money to the
exportation of the precious metals.
We hear the India and China
trade denounced, as a commerce conducted on our side, in a great
measure, with gold and silver. These opinions, sir, are clearly void
of all just foundation, and we cannot too soon get rid of them.
There
are no shallower reasoners, than those political and commercial
writers, who would represent it to be the only true and gainful end of
commerce, to accumulate the precious metals. These are articles of
use, and articles of merchandise, with this additional circumstance
belonging to them, that they are made, by the general consent of nations, the standard by which the value of all other merchandise is to
be estimated.
In regard to weights and measures, something drawn
able,

als, or that

—
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from external nature is made a common standard, for the purposes of
general convenience; and this is precisely the office performed by
the precious metals, in adthtion to those uses to which, as metals, they
are capable of being applied.
There may be of these, too much or
too little, in a country, at a particular time, as there may be of any
other articles.
When the market is overstocked with them, as it
often is, their exportation becomes as proper and as useful as thsit of
other commodities, under similar circumstances.
We need no more
repine, when the dollars, which have been brought here from South
America, are despatched to other countries, than when coffee and sugar take the same direction.
We ollen deceive ourselves by attributing to a scarcity of money, that which is the result of other causes.
In the course of this debate, the honorable member fronj Pennsylvania has represented the country as full of everything but money.
But this, I take to be a mistake. The agricultural products, .so
abundant in Pennsylvania, will not, he says, sell for money; but they
will sell for money as quick as for any other article which happens to
be in demand.
They will sell for money, for example, as easily as
for coffee, or for tea, at the prices which properly belong to those
articles.
The mistake lies in imputing that to want of money, which
Men do not buy wheat because they
arises from want of demand.
have money, but because they want wheat. To decide whether
money be plenty or not, that is, whether there be a large portion
of capital unemployed or not, when the currency of a country is
metallic, we must look, not only to the prices of commodities,
but also to the rate of interest.
low rate of interest, a facility of
obtaining money on loans, a disposition to invest in permanent
stocks, all of which are proofs that money is plenty, may nevertheless often denote a state not of the highest prosperity.
They
may, and often do, show a Avant of employment for capital; and
the accumulation of specie shows the same thing.
We have no
occasion for the precious metals as money, except for the purposes
of circulation, or rather of sustaining a safe paper circulation.
And whenever there be a prospect of a profitable investment abroad,
all the gold and silver, except w-hat these purposes require, will
be exported.
For the same reason, if a demand exist abroad tor
sugar and coffee, whatever amount of those articles might exist in
the country, beyond the wants of its own consumption, would
be sent abroad to meet that demand.
Besides, sir, how should it
ever occur to anybody, that we should continue to export gold
and silver, if we did not continue to import them also.' If a vessel
take our own products to the Havana, or elsewhere, exchange them
for dollars, proceed to China, exchanse them for silks and teas,
bring these last to the ports of the Mediterranean, sell them there
for dollars, and return to the United States; this would be a voyage
resulting in the importation of the precious metals.
But if she had
returned from Cuba, and the dollars obtained there had been shipped direct from tlie I nited States to China, the China goods sold
in Holland, and the proceeds brought home in the hemp and iron of
Russia, this would be a voyage in which they were exported.
Yet
everybody sees, that both might be equally beneficial to the individuals and to the public.
I believe, sir, that, in point of fact, we have
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enjoyed great benefit in our trade with India and China, from the
from place to place all over the world, without being
obliged in the meantime, to return home
a liberty not heretofore
enjoyed by the private traders of England, in regard to India and
Suppose the American ship to be at Brazil, for example
China.
she could proceed with her dollars direct to India, and, in return,
could distribute her cargo in all the various ports of Europe, or
America: while an English ship, if a private trader, being at Brazil,
must first return to England, and then could only proceed in the direct line from England to India.
This advantage, our countrymen
have not been backward to improve; and in the debate to which I
have already so often referred, it was stated, not without some complaint of the inconvenience of exclusion, and the natural sluggishness of monopoly, that American ships were at that moment fitting
out in the Thames, to supply France, Holland, and other countries
on the continent, with tea; while the East India Company would
not do this of themselves, nor allow any of their fellow countrymen
to do it for them.
There is yet another subject, Mr. Chairman, upon which I would
wish to say something, if I might presume i3pon the continued patience of the Committee.
We hear, sometimes, in the House, and
continually out of it, of the rate of exchange, as being one proof
that we are on the downward road to ruin.
Mr. Speaker himself
has adverted to that topic, and I am afraid that his authority may
give credit to opinions clearly unfounded, and which lead to very
false and erroneous conclusions.
Sir, let us see what the facts are.
Exchange on England has recently risen one or one and a half per
cent., partly oAving, perhaps, to the introduction of this bill into Congress.
Before this recent rise, and for the last six months, I understand its average may have been about seven and a half per cent,
advance.
Now, supposing this to be the real, and not merely, as it
is, the nominal par of exchange, between us and England, what
would it prove.'' Nothing, except that funds were wanted, in England, for commercial operations, to be carried on either in England
or elsewhere.
It would not necessarily show that we were indebted
to England: for, if we had occasion to pay debts in Russia or Holland, funds in England would naturally enough be required for such
And even if it did prove that a balance was due Enga purpose.
land, at the moment, it would have no tendency to explain to us
whether our commerce with England had been profitable or unprofitable.
But it is not true, in point of fact, that the real price of exchange is seven and a half per cent, advance, nor, indeed, that there
is, at the present moment, any advance at all.
That is to say, it is
not true, that merchants will give such an advance, or any advance,
for monexj in England, more than ihey would give for the same amount,
in the same currency, here.
It will strike every one, who reflects
upon it, that, if there were a real difierence of seven and a half per
cent, money would be immediately shipped to England; because the
expense of transportation would be far less than that difference. Or,
commodities of trade would be shipped to Europe, and the proceeds
remitted to England. If it could so happen, that American merchants
should be willing to pay ten per cent, premium for money in England,
liberty of going
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or, in other words, that a real difference to that amount, in the exchange, should exist, its effects would be immediately seen in new
shipments of our own commodities to Europe, because this state of
things would create new motives.
cargo of tobacco, for example,
might sell at Amsterdam for the same price as before; but if its proceeds, wiien remitted to J^ondon, were advanced, as tliey would be
in such case, ten per cent, by the state of exchange, this would be
so much added to the price, and would operate, tiicrefore, as a motive for the exportation; and in this way, national balances are, and
always will be, adjusted.
To form any accurate idea of the true state of exchange, between
two countries, we nuist look at their currencies, and compare the
quantities of gold and silver which they may respectively represent.
This usually explains the state of the exchanges; and this will satisfactorily account lor the apparent advance, now existing, on bills
drawn on England. The English standard of value is gold: with us,
that office is performed by gold, and by silver also, at a fixed relation
to each other.
But our estimate of silver is rather higher, in proportion to gold, than most nations give it; it is higher, especially, than
The consequence is, that silver,
in England, at the present moment.
which remains a legal currency with us, stays here, while the gold
has gone abroad; verifying the universal truth, that, if (wo currencies be allowed to exist, of different values, that which is cheapest
For as much gold as will sutlice
will fdl up the whole circulation.
to pay here a debt of a given amount, we can buy in England more
silver than would be necessary to pay the same debt here; and from
this dilference in the value of silver arises wholly, or in a great
measure, the present apparent difference in exchange. Spanish
dollars sell now, in England, for four shillings and nine pence sterlBy our standard,
ing per ounce; equal to one dollar and six cents.
the same ounce is w'orth one dollar and sixteen cents; being a difference of about nine per cent. The true par of exchange, therefore,
If a merchant here pay one hundred Spanish
is nine per cent.
dollars for a bill on England, at nominal par, in sterling money, that
is, for a bill for f 22 10, the proceeds of this bill, when paid in England, in the legal currency, will there purchase, at the present price
Therefore, if the
of silver, one hundred and nine Spanish dollars.
nominal advance on English bills do not exceed nine per cent, the
real exchange is not against this country; in other words, it does not
show that there is any pressing or particular occasion for the remittance of funds to England.
As little can be inferred from the occasional transfer. of United
Considering the interest paid on our
States' stock to England.
stocks, the entire stability of our credit, and the accumulation of capital in England, it is not at all wonderful that investments should
As a sort of countervailing fact,
occasionally be made in our funds.
it may be stated that English stocks arc now actually holden in this
country, though probably not to any considerable amount.
I will now proceed, sir, to state some objections which I feel, of a
more general nature, to the course of Mr. Speaker's observations.
He seems to me to argue the question as if all domestic industry
were confined to the production of manutactured articles; as if the
37
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employment of our own capital, and our own labor, in the occupations
of commerce and navigation, were not as emphatically domestic inSome other gentlemen, in the
dustry as any other occupation.
course of the debate, have spoken of the price paid for every foreign
manufactured article, as so much given for the encouragement of
But is not every such
foreio-n labor, to the prejudice of our own.
article the product of our own labor as truly as if we had manufactured it ourselves.^ Our labor has earned it, and paid the price for
If the comIt is so much added to the stock of national wealth.
it.
modity were dollars, nobody would doubt the truth of this remark;
and it is precisely as correct in its application to any other commodity
One man makes a yard of cloth at home; another raises
as to silver.
agricultural products, and buys a yard of imported cloth. Both these
are equally the earnings of domestic industry, and the only questions
that arise in the case are two: the first is, which is the best mode,
under all the circumstances, of obtaining the article; the second is,
how far ilus first question is proper to be decided by government, and how
fur it is proper to be left to individual discretion. There is no foundation
for the distinction which attributes to certain employments the peculiar appellation of American industry; and it is, in my judgment, exVs e, are asked
tremely unwise, to attempt such discriminations.
what nations have ever attained eminent prosperity without encouraging manufactures? I may ask, what nation ever reached the like
prosperity without promoting foreign trade ^ I regard these interests
as closely connected, and am of opinion that it should be our aim to
I know it would be very easy to
cause them to flourish together.
promote manufactures, at least for a time, but probably only for a
could
short time, if we might act in disregard of other interests.
cause a sudden transfer of capital, and a violent change in the purWe could exceedingly benefit some classes by these
suits of men.
means. But what, then, becomes of the interests of others? The
power of collecting revenue by duties on imports, and the habit of
the government of collecting almost its whole revenue in that mode,
will enable us, without exceeding the bounds of moderation, to give
great advantages to those classes of manufactures which we may
What I object to is the imthink most useful to promote at home.
moderate use of the power exclusions and prohibitions; all of
which, as I think, not only interrupt the pursuits of individuals, with
great injury to themselves, and little or no benefit to the country,
but also often divert our own labor, or, as it may very properly be
called, our own domestic industry, from those occupations in which
it is well employed and well paid, to others, in which it will be worse
employed, and worse paid. For my part, I see very little relief to
those Avho are likely to be deprived of their employments, or who
find the prices of the commodities which they need, raised, in any
It is nothing
of the alternatives which Mr. Speaker has presented.
to say that they may, if they choose, continue to buy the foreign
article; the answer is, the price is augmented: nor that they may
Nor
use the domestic article; the price of that also is increased.
can they supply themselves by the substitution of their owti fabric.
How can the agriculturist make his own iron? How can the ship
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owner grow
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own hemp ?
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have a yet stronger objection to the course of Mr, Speakwhich is, that lie leavps out of the case all tliat has
been already done for the prot<H-tion of manufactures, and argues
the question as if those interests were now, for the first time, to receive aid from duties on imports.
I can hardly express the surprise
I feel that Mr. Speaker should fall into the common modes of expression used elsewhere, and ask if we will give our numufacturers
no protection. Sir, look to the history of our laws; look to the
present state of our laws.
Consider that our whole revenue, with
a trifling exception, is collected at the custom-house, and always
has been; and then say what propriety there is in calling on tiic
government for protection, as if no protection had heretofore i)een
afibrded.
The real question before us, in regard to all the important clauses of tiie bill, is not whether we will laij duties, but
whether we will aiirrminl duties. The demand is for sometiiing more
than exists, and yet it is pressed as if nothing existed.
It is wholly
forgotten that iron and hemp, for example, already pay a very heavy
and burdensome duty; and, in short, from the general tenor of
Mr. Speaker's observations, one would infer that, hitherto, we had
rather taxed our own manufactures than fostered them by taxes on
We hear of the fatal policy of tlie tarifi"
those of other countries.
of 181G; and yet tlie law of 18 IG was passed avowedly for the
benefit of manufacturers, and, with very few exceptions, imposed
on imported articles very great additions of tax; in some important
instances, indeed, amounting to a prohibition.
Sir, on this subject it becomes us at least to understand the real
Let us not suppose that we are be2;inniiig
posture of the question.
What we
the protection of manufactures, by duties on imports.
are asked to do is, to render those duties much higher, and therefore, instead of dealing in general conmiendations of the benefits
of protection, the friends of the bill, I think, are bound to make out
a fair case for each of the manufactures which they propose to benThe government has already done much for their protection,
efit.
and it ought to be presumed to have done enough, unless it be
shown, by the facts and considerations applicable to each, that there
is a necessity for doing more.
On the general (juestion, sir, allow me to ask if the doctrine of
Suppose
prohibition, as a general doctrine, be not preposterous.^
all nations to act upon it; they would be prosperous, then, according to the argument, precisely in the proportion in which they abolThe less of mutual commerce
ished intercourse with one another.
Protection and encouragement
the better, upon this hypothesis.
may be, and are, doubtless, sometimes, wise and beneficial, if kept
within proper limits; but, when carried to an extravagant height, or
the point of prohibition, the absurd character of the system mani]\Ir. Speaker has referred to the late Emperor Napofests itself.
leon, as having attempted to naturalize the manufacture of cotton
He did not cite a more extravagant part of the projects
in France.
of that ruler, that is, his attempt to naturalize the growth of that
plant itself in France; whereas, we have understood that considerable districts in the south of France, and in Italy, of rich and productive lands, were at one time withdrawn from profitable uses, and

But

I

er's reasoning;

292
at great expense, a little bad cotton.
Nor have
referred to the attempts, under the same system, to make
sugar and cofTce from common culinary vegetables;, attempts which
served to fill the print shops of Europe, and to show us how easy
is the transition from what some think sublime, to that which all
The folly of some of these projects has
admit to be ridiculous.
not been surpassed, nor hardly equalled, unless it be by the philosopher in one of the satires of Swift, who so long labored to extract

devoted to raising,

we been

sunbeams from cucumbers.*

The poverty and unhappiness of Spain have been attributed to the
want of protection to her own industry. If by this it be meant that
the poverty of Spain is owing to bad government and bad laws, the
remark is, in a great measure, just. But these very laws are bad
because they are restrictive, partial, and prohibitory. If prohibition
were protection, Spain would seem to have had enough of it. Nothing can exceed the barbarous rigidity of her colonial system, or the
folly of her early commercial regulations.
Unenlightened and bigoted legislation, the multitude of holydays, miserable roads, monopolies on the part of government, restrictive laws, that ought long
since to have been abrogated, are generally, and I believe truly,
reckoned the principal causes of the bad state of the productive
Any partial improvement in her condition, or
industry of Spain.
increase of her prosperity, has been, in
relaxation, and the abolition of
protection.

In short,

all

cases, the result of
for favor and

what was intended

the general sense of this age sets, with a strong curfreedom of commercial intercourse, and unrestrained individual action. Men yield up their notions of monopoly and
restriction, as they yield up other prejudices, slowly and reluctantly;
but they cannot withstand the general tide of opinion.
Let me now ask, sir, what relief this bill proposes to some of those
great and essential interests of the country, the condition of which
has been referred to as proof of national distress; and which condition, although I do not think it makes out a case of dislress, yet does
indicate depression.
And first, sir, as to our Foreign Trade. Mr. Speaker has stated
that there has been a considerable falling off in the tonnage employed
in that trade.
This is true, lamentably true. In my opinion, it is
one of those occurrences which ought to arrest our immediate, our
deep, our most earnest attention.
What does this bill propose for
its relief.''
Sir, it proposes nothing but new burdens.
It proposes
to diminish its employment, and it proposes, at the same time, to augment its expense, by subjecting it to heavier taxation. Sir, there is
no interest, in regard to which a stronger case for protection can be
made out, than the navigating interest. Whether we look at its
sir,

rent, in lavor of

* " The first man I saw was of a meagre aspect, willi sooty hands and face. His hair
and beard long, ragged, and singed in several places. His clothes, shirt, and skin, were
all of the same color.
He had been eight years npon a project for extracting sunbeams
out of cucumbers, which were to be put into pliials hermetically sealed, and let out to warm
the air, in raw and inclement summers.
He told me, he did not doubt, in eight years more,

he should be able to supi)ly 'he Governor's gardens with sunshine, at a reasonable rate ; but
he complained that his stock was low, and entreated me to give him something as an encouragement to ingenuity, especially as this had been a deai- season for cucumbers."
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present condition, which is admitted to be depressed; the niiniher of
persons connected with it, and dependent upon it for their daily
bread; or its importance to the crtuntry in a political point of view,
IJiit
our attention which qannot he exceeded.
it has claims npon
what do we propose to do for it ? 1 repeat, sir, simply to burden and
By a statement which I have already sui)milted to the
to tax it.
Committee, it appears that the shippiiifi interest pays, annually, more
than half a million of dollars in duties on articles used in the conpropose to add nearly, or finite, tifty per
struction of ships.
cent, to this amount, at the very moment that we brin<r forth the lanLet
guishing state of this interest, as a proof of national distress.
it be remembered that our shipping employed in foreign commerce,
It
has, at this moment, not the shadow of government protection.

We

goes abroad upon the wide sea to make

its

own way, and cam

its

own

Its resourbread, in a professed competition with the whole world.
It hopes
ces are its own frugality, its own skill, its own enterprise.
to succeed, if it shall succeed at all, not by extraordinary aid of govThis right arm of
ernment, but by patience, vigilance, and toil.
the nation's safety strengthens its own muscle by its own efforts,
and by unwearied exertion in its own defence becomes strong for the
defence of the country.
No one acquainted with this interest, can deny that its situation, at

this

moment,

is

extremely

critical.

We have left

it

hitherto to main-

cannot. But at
apparent struggle, can w^e, as men, can we, as
patriots, add another stone to the weight that threatens to carry it
down? Sir, there is a limit to human power, and to human eflbrt.
1 know the commercial marine of this country can do almost everyYet some things are impossible
thing, and bear almost everything.
to be done; and some burdens may be impossible to be borne; and
as it was the last ounce that broke the back of the camel, so the last
tax, although it were even a small one, may be decisive as to the
power of our marine, to sustain the conflict in which it is now cngased, with all the commercial nations on the globe.
Again, 3Ir. Chairman, the failures and the bankruptcies which have
taken place in our large cities, have been mentioned as proving the
But this
little success attending commerce, and its general decline.
It is very remarkable, that, when
hill has no baim for those wounds.
losses and disasters of certain manufacturers, those of iron, for instance, are mentioned, it is done for the purpose of invoking aid for
Not so with the losses and disasters of commerce;
the distressed.
these last are narrated, and not unfrequently much exaggerated, to
|)rove the ruinous nature of the employment, and to show that it
ought to be abandoned, and the capital engaged in it turned to other

tain itself or perish; to
this

moment of

swim if it can, and to sink

if

it

its

nhjects.
It has been often said, sir, that our manufactures have to contend,
not only against the natural advantages of those who produce similar
articles in foreign countries, but also against the action of foreign
governments, who have great political interest in aiding their own
manufactures to suppress ours. But have not these governments as
great an interest to cripple our marine, by preventing the growth ot
our commerce and navigation? What is it that makes us the object
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of the highest respect, or the most suspicious jealousy, to foreign
What is it that most enables us to take high relative rank
states?
among the nations? I need not say that this results, more than from
anything else, from that quantity of military power which we can
cause to be water borne, and of that extent of commerce, which we
are able to maintain throughout the world.
Mr. Chairman, I am conscious of having detained the Committee
much too long with these observations. My apology for now proceeding to some remarks upon the particular clauses of the Bill, is, that,
representing a district, at once commercial and highly manufacturing,
and being called upon to vote upon a Bill, containing provisions so
numerous, and so various, I am naturally desirous to state as well
what I approve, as what I would reject.
The first section proposes an augmented duty upon woollen manuThis, if it were unqualified, would no doubt be desirable
factures.
I have myself presented
to those who are engaged in that business.
a petition from the woollen manufacturers of Massachusetts, praying
an augmented ad valorem duty upon imported woollen cloths; and I am
prepared to accede to that proposition, to a reasonable extent. But
then this Bill proposes, also, a very high duty upon imported wool;
and, as far as I can learn, a majority of the manufacturers are at least
extremely doubtful whether, taking these two provisions together, the
state of the law is not better for them now, than it would be if this
It is said, this tax on raw wool will benefit the agriBill should pass.
culturist; but I know it to be the opinion of some of the best informed of that class, that it will do them more hurt than good. They
fear it will check the manufacturer, and consequently check hiif
demand for their article. The argument is, that a certain quantity
of coarse wool, cheaper than we can possibly furnish, is necessary
to enable the manufacturer to carry on the general business, and
that if this cannot be had, the consequence Avill be, not a greater,
I am aware that very
but a less, manufacture of our own wool.
intelligent persons differ upon this point; but, if we may safely infer
from that difference of opinion, that the proposed benefit is at least
doubtful, it would be prudent perhaps to abstain from the experiCertain it is, that the same course of reasoning has occurred,
ment.
as I have before stated, on the same subject, when a renewed application was made to the English Parliament to repeal the duty on
imported wool, I believe scarcely two months ago; those who support
the application, pressing urgently the necessity of an unrestricted
use of the cheap, imported raw material, with a view to supply, with
coarse cloths, the markets of warm climates, such as those of Egypt
and Turkey, and especially a vast new created demand in the South

American

states.

manufactures of cotton, it is agreed, I believe, that they
It is understood that the present existing
are generally successful.
duty operates pretty much as a prohibition over those descriptions of
The proposed alteration would probably
fabrics to which it applies.
enable the American manufacturer to commence competition with

As

to the

higher priced fabrics; and so would, perhaps, an augmentation less
than is here proposed. I consider the cotton manufactures not only
I reto have reached, but to have passed, the point of competition.
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gard their success as certain, and their growth as rapid as the most
If, however, a provision of the nature
impatient could well expect.
of that recommended here, were tiiought necessary to commence new
operations in the same line of manufacture, I should cheerfully agree

were not at the cost of sacrilicing other great interests of
I need hardly say, that whatever promotes the cotton
and woollen manufactures, jjromotes most important interests of my

to

it,

if

it

the country.

They have a great stake in the success of those establishments, and as far as those manufactures are concerned, would be
as nnich benefited by the provisions of this bill, as any part of the
conununity.
It is obvious too, I should think, that, for some considerable time, manufactures of this sort, to whatever magnitude they
may rise, will be principallv established in those parts oi' the country
where population is most dense, capital most al)undant, and where
the most successful beginnings have been already made.
But if these be thought to be advantages, they are greatly counterbalanced by other advantages enjoyed by other portions of the country.
I cannot but regard the sitvuition of the West, as highly favorable to human happiness.
It oilers, in the abundance of its new and
constituents.

such assurances of permanent property and res|)cctait enables them to lay such sure foundations
for a competent provision for their families, it makes such a nation
of freeholders, that it need not envy the happiest and most prosperous
may talk as we will of
of the manufacturing communities.
well fed and well clothed daylaborers or journeymen; they are not,
after all, to be compared, either for happiness, or respectability, with
him who sleeps under his own roof, and cultivates his own feesimple
fertile lands,

bility to the industrious,

We

inheritance.
With respect to the proposed duty on Glass, I would observe, that,
upon the best means of judging which I possess, I am of opinion,
that the Chairman of the Committee is right, in stating, that there
I
is, in eftect, a bounty upon the exportation of the British article.
think it entirely proper, therefore, to raise our own duty by such an
amount as shall be equivalent to that bounty.
And here, INIr. Chairman, before proceeding to those parts of the
Bill to which I most strenuously object, I will be so presumptuous,

He
as to take up a challenge which Mr. Speaker has thrown down.
has asked us, in a tone of interrogatory indicative of the feeling of
anticipated trium])h, to mention any country in which manufactures
have nourished, without the aid of prohibitory laws. He has demanded, if it be not policy, protection, ay, and prohibition, that
have carried other states to the height of their prosperity, and whether any one has succeeded with such tame and inert legislation as
ours.
Sir, I am ready to answer this inquiry.
There is a country, not undistinguished among the nations, in
which the progress of manufactures has been far njore rapid than in
ony other, and yet unaided by prohibitions or unnatural restrictions.
That country, the happiest which the sun shines on, is our own.
The woollen manufactures of England have existed trom the early
ages of the monarchy. Provisions, designed to aid and foster them,
are in the blacklettercd statutes of the Edwards and the Henrys.
Ours, on the contrary, are but of yesterday; and yet, with no more
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than the protection of existing laws, they are already at the point
of close and promising competition.
Sir, nothing is more unphilosophical than to refer us, on these subjects, to the policy adopted by
other nations in a very different state of society, or to infer that what
was judged expedient by them, in their early history, must also be
expedient lor us, in this early part of our own.
This would be reckoning our age chronologically, and estimating our advance by our
number of years; when, in truth, we should regard only the state of
society, the knowledge, the skill, the capital, the enterprise, which
belong to our times;
have been transferred from the stock of
Europe, in a comparatively enlightened age, and our civilisation and
improvement date back as early as her own. Her original history
is, also, our original history; and if, since the moment of separation,
she has gone ahead of us, in some respects, it may be said, without
violating truth, that we have kept up in others, and, in others again,
are ahead ourselves.
are to legislate, then, with regard to the
present actual state of society; and our own experience shows us
that, commencing manufactures at the present highly enlightened
and emulous moment, we need not imitate the clumsy helps, with
which, in less auspicious times, governments have sought to enable
the ingenuity and industry of their people to hobble along.
The English cotton manufactures began about the commencement
of the last reign.
Ours can hardly be said to have commenced, with
any earnestness, until the application of the power loom, in 1816,
not more than eight years ago.
Now, sir, I hardly need again speak
of its progress, its present extent, or its assurance of future enlargement.
In some sorts of fabrics we are already exporters, and the
products of our manufactories are, at this moment, in the South American markets.
see, then, what caii be done without prohibition
or extraordinary protection, because we see what has been done; and
I venture to predict that, in a few years, it will be thought wonderftil
that these branches of manufactures, at least, should have been
thought to require additional aid fiom government.
Mr. Chairman: The best apology for laws of prohibition and laAvs
of monopoly, will be found in that state of society, not only unenlightened, but sluggish, in which they are most generally established.
Private industry, in those days, required strong provocatives, which
governments were seeking to administer by these means. Something
was wanted to actuate and stimulate men, and the prospects of such
profits as would, in our times, excite unbounded competition, would
hardly move the sloth of former ages.
In some instances, no doubt,
these laws produced an effect, which, in that period, would not have
taken place without them. But our age is wholly of a different
character, and its legislation takes another turn.
Society is full of
excitement; competition comes in place of monopoly; and intelligence
and industry ask only for fair play and an open field. Profits, indeed, in such a state of things, will be small, but they will be extensively diflused; prices will be low, and the great body of the people
prosperous and happy.
It is worthy of remark, that, from the
operation of these causes, commercial wealth, while it is increased
beyond calculation in its general aggregate, is, at the same time,
broken and diminished in its subdivisions. Commercial prosperity
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should ho judged of tlieroforo rather from the extent of trade, llian
It has heen remarked,
from the niagnitu(h' of its apparent profits.
that Spain, certainly one of the poorest nations, made very great
jirofits on the amount of her trade- hut with little other henelit than
Profits to the
the enriehing of a few individuals and companies.

English merchants engaged

in the

Levant and Turkey trade, were

formerly very great, and there were richer merchants in England
some centuries ago, considering the comparative value of money,
When the diminution
than at the present highly connnercial period.
of profits arises from the extent of competition, it indicates rather a
salutary than an injurious change.*
The true course then, sir, for us to pursue, is, in my opinion, to
consider what our situation is; what our means are; and how they
^Vhat amount of population have we, in comcan be best applied.
parison with our extent of soil, what amount of capital, and labor at

what price? As to skill, knowledge, and enterprise, we may safely
take it for granted, that, in these particulars, we are on an equality
with others.
Keeping these considerations in view, allow me to
examine two or three of those provisions of the bill to which 1 feel
•
the strongest olijections.
To begin with the article of iron. Our whole annual consumption of this article is supposed by the Chairman of the Committee,
Let us suppose the latter. The amount
to be -18,000 or 50,000 tons.
The
of our own manufacture he estimates, 1 think, at 17,000 tons.
present duty on the imported article, is ^15 per ton, and as this duty
causes of course an equivalent augmentation of the price of the home
manufacture, the whole increase of price is equal to «;^750,000 annually.
This sum we pay on a raw material, and on an absolute
The Bill proposes to raise the duty from $15 to
necessary of life.
122 50 per ton, which would be equal to §1,125,000 on the whole an-

So that, suppose the point of prohibition which is
aimed at by some gentlemen to be attained, the consumers of the article would pay this last mentioned sum every year to the producers
of it, over and" above the price at which they could supply themselves
There would be no mitiwith the same article from other sources.
gation of this burden, except from the prospect, whatever that might
be, that iron would fall in value, by domestic competition, alter the
It will be easy, I think, to show,
importation should be prohibited.
that it cannot fall; and supposing for the present that it shall not,
the result will be, that we shall pay annually a sum of $1,125,000,
constantly augmented, too, by increased consumption of the article, to
It is of no consequence
support a business that cannot support itself.
be,
to the argument, that this sum is expended at home; so it would
expensive
if we taxed the people to support any other useless and
establishment, to build another Capitol for example, or incur an unnual consumption.

by
present equable rlilTusion of moderate wealtli cannot he better illustrated, than
pulled '1"^^"' "'"
in this age many palaces and superb mansions have been
nnmberlcsa
converted to other pui-poses, while none have been erected on a like scale. The
adduced as
baronial castles and mansions, in all parts of England, now in ruins, may all be
of
examples of the decrease of inordinate wealtli. On the otlier hand, tlie multiplication
commodious dwellings, for the upper and middle classes of society, and the increased comage.
other
any
in
unknown
forts of all ranks, exhibit a pictme of individual happiness,
Sir G. Blane's Letter to Lord Spencer, in 1800.
*"

The

remarking that

—

38
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necessary expense of any

sort.

The

question

still is,

are the

mon-

The present price
ey, time, and labor, well laid out in these cases?
of iron at Stockholm, I am assured by importers, is $ 53 per ton on
board, ^ 48 in the yard before loading, and probably not far from $ 40
Freight, insurance, Slc. may be fairly estimated at
mines.
$15, to which add our present duty of ^^15 more, and these two last
sums, together Avith the cost on board at Stockholm, give $83 as the
In fact it is said to have been
cost of Swedes iron in our market.
We perceive, by this statesold last year at $ 8 1 50 to ^ 82 per ton.
ment, that the cost of the iron is doubled in reaching us from the mine
In other words, our present duty with the
in which it is produced.
expense of transportation, gives an advantage to the American, over
Why then canthe foreign manufacturer, of one hundred per cent.
Our ore is said to be as good,
not the iron be manufactured at home
and some of it better. It is under our feet, and the chairman of the
committee tells us, that it might be wrought by persons who otlierwise
Whij then is it not ivroitghtl Nothing could
will not be employed.
It is not an article of changeable
be more sure of constant sale.
fashion, but of absolute, permanent necessity, and such, therefore,
Sir, I think it would be
as would always meet a steady demand.
well for the chairman of the committee to revise his premises, for I
am persuaded that there is an ingredient properly belonging to the
Swedes iron in Engcalculation which he has mistated or omitted.
land pays a duty, I think, of about ^27 per ton; yet it is imported in
at the

.''

considerable quantities, notwithstanding the vast capital, the excellent
coal, and, more important than all perhaps, the highly improved
state of inland navigation in England; although I am aware that the
English use of Swedes iron may be thought to be owing in some degree to its superior quality.
Sir, the true explanation of this, appears to me to lie in the different prices of labor; and here I apprehend is the grand mistake in the
argument of the chairman of the committee. He says it would cost
the nation, as a nation, nothing, to make our ore into iron. Now, I
think it would cost us precisely that which we can worst afford; that
Although bar iron is very properly considered a raw
is, great labor.
material in respect to its various future uses; yet, as bar iron, the
Of manual labor, no nation
principal ingredient in its cost is labor.
has more than a certain quantity, nor can it be increased at will. As
to some operations, indeed, its place may be supplied by machinery;
but there are other services which machinery cannot perform for it,
most important question for
and Avhich it must perform for itself.

A

every nation, as well as for every individual to propose to itself, is,
how it can best apply that quantity of labor which it is able to perform? Labor is the great producer of wealth; it moves all other
If it call machinery to its aid, it is still employed not only
causes.
Now, with respect to the
in using the machinery, but in making it.
quantity of labor, as we all know, different nations are differently
Some need, more than anything, work for hands,
circumstanced.
others require hands for work; and if we ourselves are not absoluteI
ly in the latter class, we are still, most fortunately, very near it.
cannot find that we have those idle hands, of which the chairman of
The price of labor is a conclusive and unthe committee speaks.
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answerable refutation of that idea; it is known to be iughcr with us
than in any otlicr civihzed state, and this is the greatest of all proofs
Labor in tiiis country is iiule|)endent and
of general happiness.
It has not to ask the patronage of capital, but capital solicproud.
This is the general trutii, in regard to the conits the aid of labor.
dition of our whole population, although in the large cities there are,
doubtless, many exceptions.
The mere capacity to labor in common agricultural employments, gives to our young men the assurance
VVe have been asked, sir, by the chairnuin of the
of independence.
committee, in a tone of some pathos, whether we will allow to the
Let
serfs of Russia and Sweden the benefit of making iron for us.'
me inform the gentleman, sir, that those same scrl's do not earn more
than seven cents a day, and that they work in these mines, for that
compensation, because they are serfs. And let me ask the gentleman further, lehetlier we have anij labor in litis coiinlrij thai cannot be
belter employed than in a business which does not yield the laborer inore
than seven cents a daij'? This, it appears to me, is the true question
There is no reason for saying that we will
for our consideration.
work iron because we have mountains that contain the ore. ^Vc
might for the san)e reason dig among our rocks for the scattered
The true ingrains of gold and silver which might be found there.
qiiirij is, can we produce the article in a useful stale at the same cost, or
nearly at the same cost, or at any reasonable approximation towards the
same cost, at which we can import it.
Some general estimates of the price and profits of labor, in those
countries from which we import our iron, might be formed by comparing the reputed products of different mines, and their prices, with
The mines of Danemora are said
the number of hands employed.
to yield about 4000 tons, and to employ in the mines twelve hunSuppose this to be worth 50 dollars per ton; any
dred workmen.
one will find by computation that the whole product would not pay
The
in this country, for one quarter part of the necessary labor.
whole export of Sweden was estimated, a few years ago, at 400,000
Comparing this product with
ship-pounds, or about 54,000 tons.
the number of workmen usually supposed to be employed in the

mines which produce iron for exportation, the result will not greatly
These estimates are general, and might
from the foregoing.
not conduct us to a precise result; but we know, from intelligent
travellers, and eye-witnesses, that the price of labor in the Swedish
mines, does not exceed seven cents a day.*
The true reason, sir, why it is not our policy to compel our citizens to manufacture our own iron, is, that they are far better emditi'er

* The price of labor in Russia may be pretty well collected from Tooke's " View of the
Russian Empire." " The workmen in tiie mines and the founderies are, indeed, ail called
master-people; but they distinguish themselves into masters, undermasters, apprentices,
In proportion to their ability their
delvers, servants, carriers, washers, und separators.
The
wag^es are regulated, which proceed from 15 to upwards of 30 roubles per aniiuiu.
The value
provisions which they receive from the magazines are deducted fiom this pay."
of tlie rouble at that time (1799) was about 24 pence sterling, or 45 cents of our money.
" By the edict of 1799," it is added, " a laborer with a horse shall receive, daily, jn
summer, 20, and in winter 12 copecks; a laborer, witliout a horse, in summer, 10, in
winter, S, copecks."
A copeck is the hundredth part of a rouble, or about half a cent of our money. Tho
price of labor may have risen, in some degree, since that period, but probably not much.
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ployed.

It

is

an unproductive business, and they are not poor

enough to be obUged to follow it. If we had more of poverty,
more of misery, and something of servitude, if we had an ignorant,
idle, starving population, we might set up for iron makers against
the world.

The committee will take notice, Mr. Chairman, that, under our
present duty, together with the expense of transportation, our manufacturers are able to supply their own immediate neighbourhood;
and this proves the magnitude of that substantial encouragement
which these two causes concur to give. There is little or no forThis is
eign iron, I presume, used in the county of Lancaster.
owing to the heavy expense of land carriage; and, as we recede
farther from the coast, the manufacturers are still more completely
secured, as to their own immediate market, against the competition
But what they ask is to be allowed to supof the imported article.
ply the seacoast, at such a price as shall be formed by adding to
the cost at the mines the expense of land carriage to the sea; and
The efiect of it would be
this appears to me most unreasonable.
to compel the consumer to pay the cost of two land transportations; for, in the first place, the price of iron, at the inland furnaces,
will always be found to be at, or not much below, the price of the
imported article in the seaport, and the cost of transportation to the
neighbourhood of the furnace; and to enable the home product to
hold a competition with the imported in the seaport, the cost of
another transportation downward, from the furnace to the coast,
must be added. Until our means of inland commerce be improved,
and the charges of transportation by that means lessened, it appears
to me wholly impracticable, with such duties as any one would think
of proposing, to meet the wishes of the manufacturers of this article.
Suppose we were to add the duty proposed bylhis bill, although
it would benefit the capital invested in works near the sea, and the
navigable rivers, yet the benefit would not extend far in the interior.
Where, then, are we to stop, or what limit is proposed to us?
The freight of iron has been afforded from Sweden to the United
This is not more than the
States as low as eight dollars per ton.
Stockholm, therefore, for the
price of fiffy miles land carriage.
purpose of this argument, may be considered as within fifty miles
Now, it is at once a just and a .strong view of
of Philadelphia.
this case, to consider, that there are, Mithin fifty miles of our market, vast multitudes of persons who are willing to labor in the production of this article for us, at the rate of seven cents per day,
while we have no labor which will not command, upon the average,
The question is, then, shall
at least five or six times that amount.
we buy this article of these manufacturers, and suffer our own labor
to earn its greater reward, or shall Ave employ our own labor in a
similar manufacture, and make up to it, by a tax on consumers, the
loss which it must necessarily sustain.
Of this we imported last
I proceed, sir, to the article of hemp.
year,. in round numbers, 6,000 tons, paying a duty of ^30 a ton, or
^180,000 on the whole amount; and this article, it is to be rememThe
bered, is consumed almost entirely in the uses of navigation.
whole burden mav be said to fall on one interest. It is said we can
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But why is it not
produce this article if we will raise the duties.
produced now; or why, at least, have we not seen some specimens?
ibr the present is a very hiijli diitv, when expenses of im|)ortati()n are
added. Hemp was |)urthastd at St. Petersl)ur<r, last year, at *, 101 (j7
Freight may
Ciiarffes attending sliipinent, fcce. 'j^ll "2.').
per ton.
These
be stated at >»,30 per ton, and our existinj; duty is <j,."30 more.
three last sums, being the eharges of transportation, amount to a
protection of near 7.5 per cent, in favor of the home maimfacturer,
And we ought to consider, also, that the
if there were any such.
price of hemp at St. Petersburg is increased by all the ex|jense of
transportation from the place ol" growth to that ])ort; so that probably the whole cost of traiis|)()rtation, from the |)lace of growth to
our market, including our dutv, is equal to the tirst cost of the article; or, in other words, is a protection in favor of our own product
of 100 per cent.
And since it is stated that we have great quantities of fine land
for the production of hemp, of which I have no doubt, the question
recurs, icliij is it not produced^
I speak of the water rolled htinp, for
which is dew rotted is not sulhciently good
it is admitted that that
I cannot say whether the cause be in
for the requisite purposes.
climate, in the process of rotting, or what else, but the fact is certain,
AVe are
that there is no American water rotted hemp in the market.
Is it not reasonable that those
acting, therefore, upon a hypothesis.
who say that they can produce the article, shall at least prove the
truth of that allegation before new taxes are laid on those who use
Suppose this bill passes: the price of hemp
the foreign conunodity ?
is immediately raised % 14 80 per ton, and this burden falls immediately on the ship builder; and no part of it, for the present, will go
for the benefit of the American grower, because he lias none of the
article that can be used, nor is it expected that much of it will be
Still the tax takes effect upon
jiroduced for a considerable time,
the imported article; and the ship owners, to enable the Kentucky
farmer to receive an additional 5 1-i on his ton of hemp, ichenevcr he
may be able to raise and manufuclnre il, pay, in the meantime, an
equal sum per ton into the Treasury on all the imported hemp which
Is this
they are still obliged to use; and this is called " protection!"
A particular interest is here burdened, not only for the
just or fair.'
benefit of another particular interest, but burdened also beyond that,
It is said to be important for the
for the benefit of the Treasury.
country that this article should be raised in it; then, let the country
If it be for the good of the
bear the expense, and pay the bounty.
If
whole, let the sacrifice be made by. the whole, and not by a part.
it be thought useful and necessary, from political considerations, to
encourage the growth and manufacture of hemp, government has
It might give a direct bounty, and such
abundant means of doing it.
a measure would, at least, distribute the burden equally; or, as government itself is a great consumer of this article, it might stipulate
to confine its own purchases to the home product, so soon as it should
I see no objection to this probe shown to be of the proper quality.
ceeding, if it be thought to be an object to encourage the production.
It might easily, and perhaps properly, be provided, by law, that the
Navy should be supplied with American hemp, the quality being
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at any price not exceeding, by more than a given amount, the
Everything conspires
current price of foreign hemp in our market.
to render some such course preferable to the one now proposed.
The encouragement in that way would be ample, and, if the experiment should succeed, the whole object would be gained; and if it
should fail, no considerable loss or evil would be felt by any one.
I stated, some days ago, and I wish to renew the statement, what
was the amount of the proposed augmentation of the duties on iron
and hemp, in the cost of a vessel. Take the case of a common ship,
It would stand thus,
of 300 tons, not coppered, nor copper fastened.

good,

by the present duties:
14i

Tons of
ton

iron, for hull, rigging,
-

-

-

and anchors,

at

^ 15 per

$217 50

-

-

-

,^30 .
40 Bolts Russia duck, at $2
20 Bolts Ravens duck, at ^ 1 25 On articles of ship chandlery, cabin furniture, hardware, &,c.

10

Tons of hemp,

at

300
80
25
40

00
00
00
00

$ 662 50

The bill proposes to add:
$ 7 40 per ton on iron, which will be § 14 80 per ton on hemp, equal to
And on duck, by the late amendment of
per cent

-

-

-

the

-

-

$ 107 30

-

-

148 00

bill,

-

say 25
-

25 00

$ 280 30
But, to the duties on iron and hemp, should be added those paid
on copper, whenever that article is used. By the statement which
I furnished the other day, it appeared that the duties received by
government, on articles used in the construction of a vessel of 359
With the augmentons, with co\i\^er fastenings, amounted to ^ 1056.
Now, I cannot
tations of this Bill, they would be equal to $ 1400.
but flatter myself, Mr. Chairman, that, before the committee will
consent to this new burden upon the shipping interest, it will very
deliberately weigh the probable consequences.
I would again urgently solicit
told that

its

We

attention to the condition of that interest.
are
it, by discriminating duties, and

Government has protected

right to the coasting trade.
But it would retain the
coasting trade, by its own natural efforts, in like manner, and with
more certainty, than it now retains any portion of foreign trade.
The discriminating duties are now abolished, and while they existed,
they were nothing more than countervailing measures; not so much
designed to give our navigation an advantage over that of other nations, as to put it upon an equality; and we have, accordingly, abolished ours, when they have been willing to abolish theirs.
Look to
the rate of freights.
Were they ever lower, or even so low? I ask
gentlemen who know, whether the harbor of Charleston, and the
river of Savannah, be not crowded with ships seeking employment,
and finding none? I would ask the gentlemen from JVew Orleans,

by an exclusive

303
if their magnificent Mississippi does not exhibit, for furlongs, a forest
of masts? The condition, sir, of the shipping interest is not that of
tliose who are insisting on liigh profits, or struggling for monopoly;
but it is the condition of men content witli the smallest earnings, and
'I'he freigbt of cotton lias formerly been
anxious for their bread.
tiiree pence sterling, from Charleston to Liverpool, in time of peace.
It is now I know not what, or how many, fractions of a penny; I
I'lie producers, then, of
think, however, it is stated at five-eighths.
this great staple, are able, by nutans of this navigation, to send it, lor
a cent a pound, from their own doors to the best market in tlie world.
Mr. Chairman, I will now only remind the committee that, while
we are proposing to add new burdens to the shipping interest, a very
different line of policy is followed by our great coniinercial and maritime rival.
It seems to be announced as the sentiment of the Government of England, and undoubtedly it is its real sentiment, that the
A con.stant and
first of all manufactures is the manufacture of ships.
wakeful attention is paid to this interest, and very important regulations, favorable to it, have been adopted within the last year, some
of which I will beg leave to refer to, with the hope of exciting the
notice, not only of the committee, but of all others who may feel, as
In the first place, a general
I do, a deep interest in this subject.
amendment has taken place in the register acts, introducing many

new

among

others, the following:
a ship is allowed, without subjecting the mortgagee to the responsibility of an owner.
The proportion of interest held by each owner is exhibited in the
provisions, and,

A direct mortgage of the interest of

register, thereby facilitating both sales

and mortgages, and giving a

the moneyed classes.
Shares, in the ships of copartnerships, may be registered as joint
property, and subject to the same rules as other partnership effects.
Ships may be registered in the name of trustees, for the benefit of
joint stock companies; and many other regulations are adopted with
the same general view of rendering the mode of holding the property

new value

to shipping

among

as convenient and as favorable as possible.
By another act, British registered vessels, of every description, arc
allowed to enter into the general and the coasting trade in the India
seas, and may now trade to and from India, with any part of the

world, except China.
By a third, all limitations and restrictions, as to latitude and longitude, are removed from ships engaged in the Southern whale fishery.
These regulations, I presume, have not been made without first obtaining the consent of the East India Company; so true is it found,
that real encouragement of enterprise oftener consists, in our days,
in restraining or buying off" monopolies and prohibitions, than in im-

posing or extending them.
The trade with Ireland is turned into a free coasting trade; light
duties have been reduced, and various other beneficial arrangements
made, and still others proposed. I might add, that, in favor of general commerce, and as showing their confidence in the principles of
liberal intercourse, the British government has perfected the warehouse system, and authorised a reciprocity of duties with foreign
states, at the discretion of the Privy Council.
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This, sir, is the attention which our great rival is paying to these
important subjects, and we may assure ourselves that, if we do not
keep alive a proper sense of our own interests, she will not only beat
us, but will deserve to beat us.
There are some parts of this Bill
Sir, I will detain you no longer.
which I highly approve; there are others in which I should acquiesce;
but those to which I have now stated my objections appear to me so
destitute of all justice, so burdensome and so dangerous to that interest which has steadily enriched, gallantly defended, and proudly
distinguished us, that nothing can prevail upon me to give it my
support

NOTE.
Since the delivery of

this

Speech, an arrival has brought London papers containing the

Speech of the English Chancellor of the Exchequer, (Mr. Robinson,) on the 23d February
The author hopes he
last, in submitting to Parliament the Annual Financial Staterrtent.

may be pardoned
ly,

for

whether he was

adding the following extract from that S|)eech, as showing, pretty clear-

right,

in his representation of the prevailing sentiment, in the English

Government, on the general subject of prohibitory laws, and on the

silk

manufacture, and

the wool tax, particularly.

" In the earlier part of what I have ^aken the liberty of addressing to the Committee, I
alluded to that portion of this question which refers to a more free and liberal system of
To this division of the subject, I will now particularly invite
policy in matters of trade.
There are, as of course Honorable Gentlemen are aware, various branches of'
attention.
our commerce, loaded on die one hand with high duties upon the importation, and which,
in an opposite direction, are encumbered with restrictions and prohibitions of different
Amongst these is the article of wool (Hear.) As the law no\^ stands, (which, by
kinds.
the way, as far as duty is concerned, is of very recent establishment,) the duty is 6d per lb.;
originally
one penny. This duty was imposed in the year 1819, not at all, as has
it was
been often in my opinion, and indeed in the opinion also of my noble friend at the head of
the Treasury, very inaccurately stated, for the purpose of protection, but merely with a view
But the parties interested, and who sought the abrogation
to the increase of the revenue.
' You
have no right to. object to that duty, so long as you
of this law, were always told
require that the produce of the British wool-gro\ver should be confined to tlie consumption
It was never concealed, either in this House, or from the perof this country,' (Hear.)
sons engaged in the trade ; we constantly said, ' If you will consent to the removal of that
impolitic restriction, as we consider it, upon the export of British wool, we will propose in
Parliament the repeal of the duty.' The discussion of this subject led to a good deal of
communication, in the last year, with the manufacturing interests, in different parts of the
country they held meetings, at which various resolutions were adopted : as may be supposed,
it was found in the result, tliat there cxislcd a discordance of opinion on tlie question at
issue.
Some were disposed to think that the repeal of the duty would be less of a benefit
to them, than the removal of the restriction would be an evil; they were therefore desirous
that the matter should be left just as it stands, and that no alteration should be made ; they
were anxious indeed to get rid of the duty, but not at the expense of the loss of the protecUndoubtedly, however, a majority, I may
tion thev imagined the restriction afforded them.
say a decided majority, of the interests concerned in the woollen trade, were of opinion, that
it would be beneficial to them to accede to that sort of compromise, that the duty should be
I confers, on the best and mo.«t deliberepealed, and a free export of the article permitted.
rate view I have been able to take of the subject, I cannot ^ee what reasonable objecticju
(Hear, hear.) Certainly, a part of the plan 1 sh;iil
there can be to adopt such a plan.
submit to Parliament, will be, to reduce the duty on foreign wool, from 6d. ]iev poimd, «hirli
I shall then
it is at present, to Id. per pound, as it was originally before the bill of I81f>.
recommend that British avooI be allowed to be exported, on the payment of a small duty of
Thus
Id. also, to put them upon a level, and to keep tlic balance even between die two.
shall we sweep away needless, and, as I think, injurious statutes of restriction, and not
:

:
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lienr.)
AH
merelv those, but penalties, oallis, anil Heaven knows what besides. (Hear,
posiiil)!!* guoil.
Thii»,
of these are exccerliii^ty inconvenient, ami, what in more, llicy (in no
will inrn ont to lie
the whole trade will lx> put upon a footing, which, I am ((iiite confident,
of the f.rmost Ijeneficial to both parties— the gn.w.-r ..f British wool an! the riiannfacliner
tinicH liu\c been
which
at
appi'diensinns
On that niatlcr I fed nunc of the
eign article.
I
am sali.-fiecl that the consii<|iii nee of tliir clian^'e will lea
expi-e-'^st-'d by l)oth parlies.
comgreat extension of onr wonllcn trade to every (|uarter of ihe wi ild an<l it is beyond my
prehension to imagine how such a state of things can U; olherw ise than advantageous to
from
result
good
to
but
those who sell the raw material— (Hear !>— therefore I se»; nothing
the repeal .if the duty, ami the removal of the restriction; and I h..pe that, in emleavourmg
The loss
(.Aluch cheerins.)
to accomplish this object, I shall be supported by the House.
The next item
I anticipate to the revenue from su<li a prr.ceediiig, is 350,000/. per annum.
\x' of
to which I shall call the attejition of the Commitlee, is one which, I owii, appears to
I mean in that view <il the subject
I)aram<umt importance in this view of the .sulyect.
which relates to the removal of restrictions. 1 allude to the item of silk. (Hear.) This
;

there is a very higii <luly on the raw iiialerial, an.l a positive
tiade is thus circumstanced
1 will, with the leave
prohibition of tlie consumption of the foreign manufaclmed article.
of the Committee, take the latter first ; and, in the outset, I should wish to ask, where is
is the advantage
Where
hear.)
(Hear,
the advantage of retaining the prohibitory system.
of retaining it, looking at it either with reference to our inlei course with other nations, or
For some years past there has
with rell-ience to our own domestic interests? (Hear.)
ceitaiulv ijievailed in this country, among its ablest statesmen and our most eminent writei-s,
conviction that the
i shonhi sav, indeed, among all ilien of sense and reflection, a decideil
have recently made
maintenance of this prohibitory system is exceedingly impolitic.
a certain progress towards the'reiiioval of the evil. Are we to stop short? If we do stop
Will they not say,
short, what will foreign natimis say, and justly sav, of our conduct?
:

We

we profess lil)erality, we hate it in" our hearts ? that we have been endeavourcontinue
ing to cajole them to admit our own manufactures into their territories, while we
system, to
rigidly by every means in our power, and by adhering closely to an anti(|naled

that, tliough

exclude theirs ? When our practice is so at variance with our professions, it is iiii|)ossible
Whenever a foreign state imposes a new
that they should give any credit to our assertions.
duty on "any of our manufactures, my rigiit honorable friend, the President of the Board of
all
(luarters ; instant measures are to be adopted
Trade, is assaulted by e|)iesentations from
conto get the duty removed, and we are to remonstrate with the foreign power against its
W'hat would be the consequence ? Our Ambassador is instructed to state to the
tinuance.
foreii^n court at which he resides, that the new duty iin|)osed is very injurious to British inThe answer of the foreign
terests, and is viewed by this country in an uiifiHendly light.
i

—

'It maybe so; we cannot help it; for iiow can we admit
minister of course must be
your goods, if vou do not admit ours"?' With such a reply, (lie British Ambassador must
make his bow and retire, discomfited and ashamed; and Tdi'ly the ingenuity of man to invent an argument to refute the powerful argummtum ad homincm of the foreign minister.
Other countries must conclude that we are only attempting to delude them ; that it i.s all
pretence and hypocrisy on our part; and that we do not really believe that lluMe is practical
I myself am well satisfied of the
souiulncss in the principles we abstractedly recinnmend.
practical soundness of those principles, aiid that we ought to take the first opportunity of
(Hear, hear ) There never was so favorable an opportunity as the present
adopting them.
accordance
for carrying our principles into eject, anil for inviting foreign powers to act in
Let us invite them to join with us in cutting the cords that tie down commerce
withlheln.
(Hear, hear.) If ever an
to the earth, that i' may soar aloft, unconfined aud unrestricted.

opportunity for accomplishing this great good was afTorded, it is the moment when I am
speaking and for God's sake let ns embrace it. Are not our manufactures now in a state
of universal activity 1 Is not everything in a condition of improvement ? And is not capi(Hear, hear.)
tal in eager search' of the means by which it may be profitably expended?
have iluis the finest opportunity for emancipating ourselves from ancient prejudices, and
hear.)
On these
(Hear,
for making a new start in the race of wealth and prosperity.
groun Is I am anxious to propo.se the adoption of this lilx;ral .system. But give me leave to
ask, if there are not many others independent of those merely of a commercial nature,

—

We

it ?
In the first place, is it not perfectly well known, that, after all,
these prohibitions, guard them and fence them with laws as you will, are, in point of lact
(Hear, hear.) I remember, and I dare say many others have not forgotten, when
evaded.
tlie Hon. Member for .Mierdeen, last year, even in this place, produced his Bandana handkerchief: he triumphantly unfurled the standard of smuggling; he hoisted, as it were, the
colors of opposition to the Government and its kiws, and ha\ii)g complacently blown his
(Cheering and laughter.) He might not
nose upon them, he returned them to his pocket.
know at the time, though I reminded him of it afterwards, ihat there was not a gentleman

which stronjly support

near him at the time who had not a right to take possession cf that handkerchief and export
(Hear.) I mention this fact only as a strong practical illustration
it to a foreign country.
Everybody who
of die utter impossibility of carrying these prohibitions into complete effect.
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has been on some pnrts of the enasf, has seen foreign vessels coming in from the neighbouring continent, iuifl lias, no doiilit, often observed females step out of them, apparently of the
In due time, and without any surgical aid, they were
most unnoiiif irtable corpulency.
safely delivereil of tiieir burdens, and were restored to the natural sliinness of their graceful
Such I believe to be a very common practice ; and there is, in I'act,
(Laughter.)
figures.
no end to the ingenuity of the devices to introduce contraband articles. Not only ingenuity
crime perjury, and every possible evil moral C(insc(|uence.
is displayed, but frauij and

We

—

that c;ime begets crime; that, in whatever it may begin, a progenies vitiorepente fail turpissimus ; and a man who begins as a
sior always springs up;
Perhaps he smuggles in the first
smuo-crjer will probably cnil as something much worse.
instance only with the innocent purpose of making a present to a female friend or relative;
all

know,

Nemo

when a man is accustomed to tiie violation of the law, he wdll not find it very difficult,
by degrees, to go further. He finds that he caimot effect his object w ithout concealment
he takes a false oath, and becomes faiailiarized to that species of perjuiy. He commences
by presents ; tlien thinks he may turn the practice to pecuniaiy advantage ; he smuggles upon
a larger scale; he extends his adventures, and instead of gloves, shoes, or silks, lie trices the
experiment of more valuable articles. He makes money, and in time is induced to embark
VVhat is the consequence
1 ou are
in more desperate and more criminal speculations.
obliged to keep up a na\y to prevent contraband trade, a circumstance alluded to on a former night. Battle and bloodshed ensue the loss of life, and perhaps deliberate murder.
but

'?

—

Under the fanciful notion
All this is very melancholy, and yet for what is it incurred 1
Why, Lord bless me, sir,
that it is f)r the interest of the silk manufacture of this country.
is
highly thoi\ght of abroad
manufacture
so
all,
silk
very
well,
after
that
the
British
we know
at this moment, that I believe, if a market were open where the goods of this kingdom
shoul compete with those of any other, the British goods would drive all rivalship out of
(Heai'-> I'ear, hear.)
"if this be so, there is not the slightest preteni* for saying
the field.
Let us accompany it
tliat, to change the system, would be to injure our silk manufactures.
with a reduction of duty on the raw article, and there is not a foreign country that will not
be glad to take our manufactured silks. I, therefore, hope that the House will think it full
time to throw down this hollow, gihled, and distorted idid of imaginary protection ; to hurl
1

from its base, and to establish on the same foundation the well-proportioned statue of
commercial liberty. (Hear, hear, hear.)"
it
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is surrounded with embarrassments,
liowever wisely or temperately treated, it is
full of dilHcuIties; and these diHiculties have not been diminished
by the particular frame of this bill, nor by the manner hitherto purdiversity of interests exist, or is
sued of proceeding with it.
supposed to e.xist, in diilbrent parts of the country. This is one
Different opinions are entertained as to the
source of difficulty.
constitutional power of Congress; this is another.
And then, again,
different members of the Senate have instructions which they feel
have this
bound to obey, and which clash with one another.
morning seen an honorable member from New York, an important
motion being under consideration, lay his instructions on the table,
and point to them, as his power of attorney and as containing the
directions for his -vote.
Those who intend to oppose this bill, under all circumstances, and
in all or any forms, care not how o!>jectionable it now is, or how i)ad
Others, finding their own leading objects satisfacit may be made.
torily secured by it, naturally enough press forward, without staying
to consider, deliberately, how injuriously other interests may be
All these causes create embarrassments, and inspire just
afl'ected.
There
fears that a wise and useful result is hardly to be expected.
seenjs a strange disposition to run the hazard of extremes; and to
forget, that in cases of this kind, measure, proportion, and degree are
objects of inquiry, and the true rules of judgment.
I have not had the
slightest wish to discuss the measure; not believing that, in the present state of things, any good could be done by me, in that way.
But the frequent declaration that this was altogether a New England measure, a bill for securing a monopoly to the capitalists of the

INIr.

on

all

sides.

Of

Tliis subject

itself,

A

We

north, and other expressions of a similar nature, have induced me to
say a few words.
England, sir, has not been a leader in this policy. On the
contrary, she held back herself and tried to hold others back (ioni
it, from the adoption of the constitution to 1824.
Up to 1324, she
was accused of sinister and selfish designs, because she discovnfcnanc'
ed the progress of this policij.
It was laid to her ciiarge, then, that

New

having established her manufactures herself, she wished that others
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should not have the power of rivalHng hor; and, for that reason,
opposed all legislative encouragement. Under this angry denunciaNow, the imputation is
tion against her, the act of 1824 passed.
precisely of an opposite character. The present measure, is pronounced to be exclusively for the benefit of New England; to be brought
forward by her agency, and designed to gratify the cupidity of her
wealtiiy establishments.
Both charges, sir, are equally without the slightest foundation.
The opinion of lS>ew England, up to 1824, was founded in the conviction that, on the whole, it was wisest and best, both for herself
and others, that manufactures should make haste slowly. She felt
a reluctance to trust great interests on the foundation of government
patronage; for who could tell how long such patronage would last, or
with what steadiness, skill, or perseverance it would continue to be
granted? It is now nearly fifteen years since, among the first things
Avhich I ever ventured to say here, was the expression of a serious

•

doubt whether this government was fitted, by its construction, to
administer aid and protection to particular pursuits; whether, having
called such pursuits into being by indications of its favor, it would
not afterwards desert them, when troubles come upon them, and

Whether this prediction, the result, certainleave them to their fate.
ly, of chance, and not of sagacity, will so soon be fulfilled, remains
to be seen.
At the same time it is true, that from the very first commencement
of the government, those who have administered its concerns have
held a tone of encouragement and invitation towards those who
All the Presidents, I believe withshould embark in manufactures.
out exception, have concurred in this general sentiment; and the
very first act of Congress, laying duties of import, adopted the then
unusual expedient of a preamble, apparently for little other purpose
than that of declaring, that the duties which

it

imposed were

the encouragement and protection of manufactures.
When, at the commencement of the late war, duties were doub^ed,
we were told that we should find a mitigation of the weight of taxation, in the new aid and succour which would be thus afforded to our
own manufacturing labor. Like arguments were urged, and prevailed, but not by the aid of New England votes, when the tariff was
Finally, after
afterwards arranged, at the close of the war, in 1816.
a whole winter's deliberation, the act of 1824 received the sanction
of both houses of Congress, and settled the policy of the country.

imposed

for

What, then, was New England to do? She was fitted for manufacturing operations, by the amount and character of her population, by
her capital, by the vigor and energy of her free labor, by the skill,
economy, enterprise, and perseverance of her people. I repeat.
great and
What was she, under these circumstances, to do?
prosperous rival in her near neighbourhood, threatening to draw from
her a part, perhaps a great part, of her foreign commerce: was she
to use, or to neglect, those other means of seeking her own prosperWas she to
ity which belonged to her character and her condition?

A

hold out, forever, against the course of the government, and see
herself losing on one side, and yet make no effort to sustain herself
on the other? No, sir. Nothing was left to New England, after
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the act of 1824, but to conform herself to the will of others.
Nothiriir was Jed to her, but to consuh-r that the government had fixed and
deterniincd its own policy; and that policy was prottction.
j\e\v England, poor, in sunic respects, in cithers, is as wealtiiy as
her neighbours.
Her soil would be held in low estimation, by those
who are acfpiainted with the valley of the Mississippi and some
of the meadows of the south,
lint in industry, in habits of labor,
skill, and in accumulated capital, the fruit of two centuries of industry, she may be said to be rich.
Alter this final declaration this
Sf)lemn promulgation of the policy of the government, I again ask,
What was she to do.^ Was she to deny herself the use of her advantages, natural and acquired.'
Was she to content herself with useless regrets?
Was she longer to resist, what she could no longer
prevent.'
Or, was she, rather, to adapt her acts to her condition;
and seeing the policy of the government thus settled and li.\ed, to
accommodate to it, as well as she could, her own pursuits and her
own industry.' Every man will see that she had no option. Every
man will confess that there remained lor her but one course. She
not only saw this herself, but had, all along, foreseen, that if the
system of protecting manutactures should be adopted, she must go
largely into them.
1 believe, sir, almost every man from New England who voted against the law of 1824, declared, that if, notwithstanding his opposition to that law, it should still pass, there would
be no alternative but to consider the course and policy of the government as then settled and li.xed, and to act accordingly. The law
did pass; and a vast increase of investment in manufacturing establishments was the consequence.
Those who made such investments, probably entertained not the slightest doubt that as much as
was promised would be effectually granted; and that if, owing to any
unforeseen occurrence, or untoward event, the beneht designed by
the law, to any branch of manufactures, should not be realized, it
would furnish a fair case for the consideration of government. Certainly, they could not e.xpect, after what had passed, that interests
of great magnitude would be left at the mercy of the very tirst
change of circumstances which might occur.
As a general remark, it may be said, that the interests concerned
in the act of 1824, did not complain of their condition under it,
excepting only those connected with the woollen manufactures.
These did complain; not so much of the act itself, as of a new state
of circumstances, unforeseen when the law passed, but which had now
arisen to thwart its beneficial operations, as to them; although in one
respect, perhaps, the law itself was thought to be unwisely framed.
Three causes have been generally stated, as having produced the
disappointment experienced by the manufacturers of wool, under the

—

law of 1824.
First, it is alleged, that the price of the raw material had been
This point had been discussed
raised too high, by the act itself
at the time, and although opinions varied, the result, so far as it
depended on this part of the case, though it may be said to have
been unexpected, was certainly not entirely unforeseen.*
* Extract from Mr. Webster's Swecli, on the Tariff of 1824.—" This bill proposes, also,
a very high duty upon iinported wool; and as far as I can learn, a majoriiy of tlie manufac-
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But, secondly, the manufacturers imputed their disappointment to
a reduction of the price of wool in England, which took place
This reduction was projust about the date of the law of 1824.
duced by lowering the duty on imported wool from sixpence sterling
The effect of this is obvious
to one penny sterling per pound.
enough; but in order to see the real extent of the reduction, it may
be convenient to state the matter more particularly.
The meaning of our law was doubtless to give the American
manufacturer an advantage over his English competitors. Protection
must mean this, or it means nothing. The English manufacturer
having certain advantages, on his side, such as the lower price of
labor, and the lower interest of money; the object of our law was
to counteract these advantages, by creating others, in behalf of the
American manufacturer. Therefore, to see what was necessary to
be done, in order that the American manufacturer might sustain the
competition, a relative view of the respective advantages and disadvantages was to be taken. In this view the very first element to be
considered was, what is to each party the cost of the raw material.
On this, the whole must materially depend. Now when the law of
1824 passed, the English manufacturer paid a duty of sixpence sterling on imported wool.
But in a very few days afterwards, this
duty was reduced by Parliament, from sixpence to a penny. A
reduction of tive pence per pound, in the price of wool, was estimated in Parliament to be equal to a reduction of twenty-six per cent.,
ad valoi-em, on all imported wool; and this reduction, it is obvious,
had its effect on the price of home-produced wool also. Almost,
then, at the very moment, that the framers of the act of 1824, were
raising the price of the raw material here, as that act did raise it, it
was lowered in England, by the very great reduction of iu'enly-six
per cent.
Of course, this changed the whole basis of the calculation.
It wrought a complete change in the relative advantages and disadvantages of the English and American competitors; and threw the
preponderance of advantage, most decidedly, on the side of the
English.
If the American manufacturer had not vastly too great a
preference, before this reduction took place, it is clear he had too
little

afterwards.

In a paper which has been presented to the Senate, and often
referred to; a paper distinguished for the ability and clearness with
which it enforces general principles the Boston Report, it is
clearly proved, (what indeed is sufficiently obvious from the mere
comparison of dates) that the British government did not reduce its
Certainly this is true; but
duty on wool because of our act of 1824.
the effect of that reduction, on our manufactures, was the same
precisely as if the British act had been designed to operate against
them, and for no other purpose.
I think it cannot be doubted that
our law of 1824, and the reduction of the wool duty in England,
taken together, left our manufactures in a worse condition than they
were before. If there was any reasonable ground, therefore, for
passing the law of 1824, there is now the same ground for some
other measure; and this ground too, is reenforced by the considera-

—

turers are at least extremelv doubtful
etale of the

law

is

not better for

tliein

—

whether, takhig these two provisions together, the
than it would be if tliis should pass."

uow
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hopes excited, the enterprises undertaken, and the capiconsequenco ol" tliat Uiw.
So niiicli, sir, tor tliis cause ol" (lisap[>ointincnt.
Ill the Uist place, it was alleged l)v the niaiiulactiirers, that they
suflered from the mode of collectiiif^ the duties (ni woollen fabrics at
These duties arc ad valonia duties. Such
the custoin-hmises.
duties, from the commencement of the f^overnment, have been estimated by reference to the invoice, as tixinij; the value at the |)lace
whence imported. When not suspected to be false or fraudulent,
tion of the

tal inve!?ted, in

was a tolimportation was mainly
in the hands ot" American merchants, the invoice would of course, if
not false or fraudulent, express the terms and the price of an actual
But an inroicc is not, necessarily, an instrument
purchase and sale.
If there be but a
expressing the sale of goods and their prices.
list, or catalogue, with jjiices stated by way of estimate, it is still an
jNow the suggestion is, that the English
invoice^ and within the law.
manufacture r, in making out an invoice, in which prices are thus
stated by himselt", in the way of estimate merely, is able to obtain
an important advantage over the American merchant who piircliuscs
in the same market, and whose invoice states, consequently, the
And in proof of this suggestion it is
actual prices, on the sale.
alleged, that in the largest importing city in the union, a very great
proportion, some say nearly all, of the woollen fabrics are imported
on foreign account. 'J'he various papers which have come before
us, praying for a tax on auction sales, aver that the invoice of the
foreign importer is generally decidedly lower than that of the
American importer; and that, in consequence of this and of the
practice of sales at auction, the American merchant must be driven
1 cannot answer for the entire accuracy of these
out of the trade.
statements, but I have no doubt there is something of truth in them.
The main facts have been often stated, and I have neither seen nor
heard a denial of them.
Is it true, then, that nearly the whole importation of woollens is, in
Is it true,
the largest importing city, in the hands of foreigners?
as stated, that the invoices of such foreign importers are, generally,
found to be lower than those of the American importer.'' If these
things be so, it will be admitted that there is reason to believe that
undervaluations do take place; and that some corrective for the evil
I am glad to see that the American mershould be administered.
chants themselves, begin to bestow attention to a subject, as interesting to them as it is to the manufacturers.
Under this state of things, sir, the law of the last session was
proposed.
It was confined, as I thought properly, to wool and woollens.
It took up the great and leading subject of complaint, and
It was urged indeed, against that bill, that although
nothing else.
much had been said of frauds at the custom-house, no provision was
made in it for the prevention of such frauds. That is a mistake.
The general trame of the bill was such, that, if skilfully drawn and
adapted to its purpose, its tendency to prevent such frauds would be
manifest.
By the fixing of prices at successive points of graduation, or miniinums, as they are called, the power of evading duties by
the

iiivGicc is

the regular proof of value.

eral)ly safe uioile ol |>roceedrng.

While

Orinin;illy this

tin;

'
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If these
undervaluations would be most materially restrained.
points, indeed, were sufficiently distant, it is obvious the duty would
assume something of the certainty and precision of a specific duty.
But this bill failed, and Congress adjourned, in March last year,
leaving the subject where it had found it.
The complaints, which had given rise to the bill, continued; and
in the course of the summer, a meeting of the wool-growers and
wool-manufacturers assembled in Pennsylvania, and agreed on a
I do not feel it necessary, on behalf of the
petition to Congress.
citizens of Massachusetts, to disclaim a participation in that meetPersons of much worth and respectability, attended it from
ing.
Massachusetts, and its proceedings and results manifested, I think,
a degree of temper and moderation, highly creditable to those who

composed it.
But while the bill of last year was confined to that which alone
had been a subject of complaint, the bill now before us is of a very
It proposes to raise duties on various other
wool and woollens. It contains some provisions
which bear, with unnecessary severity, on the whole community;
others which affect, with peculiar hardship, particular interests;
while both of them benefit nobody and nothing but the treasury.
It contains provisions, which, with whatever motive put into it, it is
confessed are now kept in for the very purpose of destroying the
bill altogether; or, with the intent to compel those who expect to
Probably such a motive
derive benefit, to feel smart from it also.
of action has not often been avowed.
The wool manufacturers think they have made out a case, for
They happen to live, principally, at
the interposition of Congress.
the north and east; and in a bill, professing to be for their relief,
other provisions are found, which are supposed, (and supported,
because they are supposed,) to be such as will press, with peculiar
Sir, what can be expecthardship, on that quarter of the country.
How can such a
ed, but evil, when a temper like this prevails.'
hostile, retaliatory legislation be reconciled to common justice, or
common prudence? Nay, sir, this rule of action seems carried still
farther.
Not only are clauses found, and continued in the bill,
which oppress particular interests, but taxes are laid, also, which
will be severely felt by the whole union; and this too with the same
design, and for the same end before mentioned, of causing the
Of this description is the molasses tax;
smart of the bill to be felt.
a tax, in my opinion, absurd and preposterous, in relation to any
object of protection; needlessly oppressive to the whole community;
and benefiting nobody on earth, but the treasury. And yet, here it
is, and here it is kept, under an idea, conceived in ignorance, and
cherished for a short lived triumph, that New England will be deterred, by this tax, from protecting her extensive woollen manufactures; or, if not, that the authors of this policy may at least have

different description.
articles, besides

the pleasure, the high pleasure, of perceiving that she feels the
effects of this bill.
The molasses imporSir, let us look, for a moment, at this tax.
ted into the United States amounts to thirteen millions annually.
Of this quantity, not more than three millions are distilled; the re-
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maiiiing ten millions being consumed, as an article of wholesome
The proposed tax is not to be laid for revenue. That is not
pretended. It was not introduced for the benelit of the sugar jjliuiThey are contcMited with their present condition, and have
ters.
applied for nothing.
What, then, was the object? Sir, the original
professed object, was, to increase, by tiiis new duty on molasses,
the consumption of spirits distilled from grain.
This, I say, was
the object originally professed.
But in this point of view, the measure appears to me to be preposterous.
It is monstrous, and out of
all proportion and relation of means to ends.
It proposes to double
the duty on the tf.n milliniis of gallons of molasses which are consumed for food, in order that it may likewise double the duty on the
THREE millions which arc distilled into Sjjirits; and all this, Ibr the
contingent and doubtful purpose of augmcMiting the consunipfion of
spirits distilled from grain.
I say contingent and doubU'ul |)urpose;
because I do not believe any such effect will be produced. I do
not think a hundred gallons more of spirits distilled from grain will
find a market in consequence of this tax on molasses.
The debate,
But suppose
here and elsewere, has shown that, I think, clearly.
some slight effect of that kind should be produced; is it so desirable
an object, as that it should be sought by such means? Shall we tax
Shall we raise the price of a
food, to encourage intemperance?
wholesome article of sustenance, of daily consumption, especially
among the poorer classes, in order that we may enjoy a mere chance
of causing these same classes to use more of our homemade arfood.

dent spirits?
Sir, the bare statement of this question puts it beyond the reach
INo man will seriously undertake the defence of
of all argument.
such a tax. It is better, much more candid certainly, to admit, as
has been admitted, that, obnoxious as it is, and abominal)le as it is,
it is kept in the bill with a special view to its effects on ?Sew England votes, and New England interests.
The bill also takes away all the drawback, allowed by existing
laws, on the exportation of spirits distilled from molasses; and this,
It
it is supposed, and truly supposed, will ntfect New England.
will considerably affect her; for the exportation of such spirits is a
part of her trade, and though not great in amount, it is a part which
mingles usefully with the exportation of other articles, assists to
make out variety of cargo, and finds a market in the North of EuThis exportation
rope, the Mediterranean, and in South America.
the bill proposes entirely to destroy.
The increased duty on molasses, while it thus needlessly and
wantonly enhances the price to the consumer, may affect also, in a
greater or less degree, the importation of that article; and be thus
The importation of moinjurious to the commerce of the country.
lasses, in exchange for lumber, provisions, and other articles of our
own production, is one of the largest portions of our West India
trade; a trade, it may be added, though of small profit, yet of short
voyages, suited to small capitals, employing many hands, and much
navigation; and the earliest and oldest branch of our foreign commerce. That portion of this trade which we now enjoy is conductThe exports which
ed on the freest and most liberal principles.

40
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sustain it are from the East, the South, and the West; every part
of the country having, thus, an interest in its continuance and extension.
A market for these exports, to any of these portions of the
country, is infinitely of more importance to it than all the benefit to
be expected from the supposed increased consumption of spirits distilled from grain.
Yet, sir, this tax is to be kept in the bill, that New England may
be made to feel. Gentlemen who hold it to be wholly unconstitutional to lay any tax, whatever, for the purposes intended by this
bill, yet cordially vote for this tax.
An honorable gentleman from
Maryland, (Mr. Smith,) calls the whole bill a " bill of abominations."
This tax, he agrees, is one of its abominations, yet he votes
for it.
Both the gentlemen from North Carolina have signified their
dissatisfaction with the bill, yet they have both voted to double the tax
on molasses. Sir, do gentlemen flatter themselves that this course of
policy can answer their purposes.^
Do they not perceive, that such
a mode of proceeding, with a view to such avowed objects, must
waken a spirit, that shall treat taunt with scorn, and bid menace defiance.*
Do they not know, if they do not, it is time they did, that
a policy like this, avowed with such self satisfaction, persisted in
with a delight which should only accompany the discovery of some
new and wonderful improvement in legislation, will compel every
New England man to feel that he is degraded and debased, if he
does not resist it?
Sir, gentlemen mistake us.
They greatly mistake us. To those
who propose to conduct the affairs of government, and to enact laws
on such principles as these, and for such objects as these. New England, be assured, will exhibit, not submission, but resistance; not
humiliation, but disdain.
Against her, depend on it, nothing will be
gained by intimidation. If you propose to suffer, yourselves, in
order that she may be made to suffer also, she will bid you come
on she will meet challenge, with challenge; she will invite you to
do your worst, and your best, and to see who will hold out longest.
She has offered you every one of her votes in the Senate to strike
out this tax on molasses.
You have refused to join her, and to
strike it out.
With the aid of the votes of any one southern state,
for example of North Carolina, it could have been struck out.
But
North Carolina has refused her votes for this purpose. She has
voted to keep the tax in, and to keep it in at the highest rate.
And
yet, sir, North Carolina, whatever she may think of it, is fully as
much interested in this tax as Massachusetts. I think, indeed, she
is more interested, and that she will feel it more heavily and sorely.
She is herself a great consumer of the article, throughout all her
classes of population.
This increase of the duty will levy on her
citizens a new tax of fifty thousand dollars a year, or more; although her Representatives on this floor have so often told us that
her people are now poor, and already borne down with taxes. North
Carolina will feel this tax also in her trade, for what of foreign commerce has she, more useful to her than the West India market for
her provisions and lumber.-* Aiid yet the gentlemen from North
Carolina insist on keeping this tax in the bill.
Let them not, then,
complain.
Let them not hereafter, call it the work of others. It

—
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is

their

own work.

Let thoin not lay

it

to the mnnufucturcra.

The manufacturers have hud notliing to do with it. Let tiitni not
The wool-growers have had nothing to
lay it to the wool-growers.
Let them not lay it to ISew Kngland
i\ew Lngland
do with it.
has done nothing hut to o|)[)ose it, and to ask them to opitose it also.
No, sir; let them take it to tiunnselves. Let them enjoy the fiuit
oftheir own doings.
Let them assign their motives, for thus ta.xing
their own constituents, and abide their judgment; hut do not let
them flatter themselves that iSew Kngland camiot pay a molasses
tax as long as North Carolina chooses that such a ta.\ shall be paid.
Sir, I am sure there is nobody here, envious of the prosperity of
New England, or who would wish to sec it destroyed. But if there
be such anywhere, I cannot cheer them by holding out the hope of
The prosperity of New
a speedy accomplishment of their wishes.
England, like that ol' other parts of the country, may, doubtless, be
affected injuriously by unwise or unjust laws.
It may be impaired,
especially, by an unsteady and shilling policy, which fosters particular objects to-day, and abandons them to-morrow.
She may advance
faster, or slower; but the propelling j)rinciplc, be assured, is in her,
deep li.xed, and active. Her course is onward and forward. The
great powers of free labor, of moral habits, of general education,
of good institutions, of skill, enterprise, and perseverance are all
working with her, and for her; and on the small surface which her
population covers, she is destined, I think, to exhibit striking results of the operation of these potent causes, in whatever constitutes the happiness, or belongs to the ornament of human society.
Mr. President, this tax on molasses will benefit the treasury,
though it will benefit nobody else. Our finances will, at least, be
improved l)y it. I assure the gentlemen, we will endeavour to use
the funds thus to be raised properly and wisely, and to the public
We have already passed a bill lor the Delaware breakadvantage.
water; another is before us, for the improvement of several of our
harbors; the Chesapeake and Ohio canal hill has been brought into
the Senate, while I have been speaking; and next session we hope
These appropriato bring forward the breakwater at Nantucket.
it will be convenient to
tions, sir, will require pretty ample means
have a well supplied treasury; and I state for the especial consolation of the honorable gentlemen from North Carolina, that so
long as they choose to compel their constituents, and my constituents, to pay a molasses tax, the proceeds thereof shall be appropriated, as far as I am concerned, to valuable national objects, in
useful and necessary works of internal improvements.
Mr. President, in what I have now said, I have but followed
where others have led, and compelled me to follow. I have but
exhibited to gentlemen the necessary consequences of their own
But this manner of passing laws is wholly
course of proceeding.
And I
against my own judgment, and repugnant to all my feelings.
would, even now, once more solicit gentlemen to consider, whether
a different course would not be more worthy of the Senate, and
more useful to the country. Why should we not act upon this bill,
article by article, judge fairly of each, retain what a majority
;
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If it be, as the gentleman from
approves, and reject the rest?
called it, " a bill of abominations," why not strike out as
many of the abominations as we can? Extreme measures cannot
They must produce mischief. If a proper and modtend to wood.
erate bill in regard to wool and woollens had passed last year, we
should not now be in our present situation.
If such a bill, extended
perhaps to a few other articles, if necessity so required, had been
prepared and recommended at this session, much, both of excitement
and of evil, would have been avoided.
Nevertheless, sir, it is for gentlemen to judge for themselves.
If, when the wool manufacturers think they have a fair right to call
on Congress to carry into effect what was intended for them by
the law of 1824, and when there is manifested some disposition to
comply with what they thus request, the benefit cannot be granted,
nevertheless, in any other manner than by inserting it in a sort of
bill of pains and penalties
a " bill of abominations," it is not for me
to attempt to reason down, what has not been reasoned up; but I
must content myself with admonishing gentlemen that their policy is
destined, in all probability, to terminate in their own sore disappointment.
I advert once more, sir, to the subject of wool and woollens, for
the purpose of showing that, even in respect to that part of the bill,
the interest mainly protected is not that of the manufacturers.
On the contrary, it is that of the wool-growers. The wool-grower
is vastly more benefited than the manufacturer.
The interest of
the manufacturer is treated as secondary, and subordinate, throughout the bill.
Just so much, and no more, is done for him, as is
supposed necessary to enable him to purchase and manufacture the
wool.
The agricultural interest, the farming interest, the interest
of the sheep-owner, is the great object which the bill is calculated
to benefit, and which it will benefit, if the manufacturer can be kept
alive.
A comparison of existing duties, with those proposed on the
wool and on the cloth, will show how this part of the case stands.
At present, a duty of thirty per cent, ad valorem is laid on all
wool costing ten cents per pound, or upwards; and a duty of fifteen
per cent, on all wool under that price.
The present bill proposes a specific duty of four cents per pound,
and also an ad valorem duty of fifty per cent, on all wool of every

Maryland

—

description.

The

combination of these two duties, is, that wool
and costing from thirty to forty cents per
pound in the foreign market, will pay a duty, at least equal to
sixty per cent, ad valorem.
And wool costing less than ten cents in
the foreign market, will pay a duty, on the average, of a humlred per
cent, ad valorem.
Now, sir, these heavy duties are laid for the wool-grower. They
are designed to give a spring to agriculture, by fostering one of its
most important products.
But let us see what is done for the manufacturer, in order to
enable him to manufacture the raw material, at prices so much
enhanced.
fit

for

result of the

making good

cloths,
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As the bill passed the House of Representatives, the advance of
duties on cloths, is supposed to liave been not more than three per
'J'akiiijT the amount of duty to be now
cent, on the minimum i)i)ints.
thirty-seven per cent, ad rahnm, on cloths, this bill, as it came to us,
proposed, if that supposition be true, only to carry it up to forty.
Amendments, here adopted, have enhanced this duty, and arc understood to have carried it up to a duty of forty-five, or perhaps fifty
Taking it at the highest, the duty on the
per cent, ad valorem.
cloth is raised llihiccn per cent.; while that on wool is raised in some
instances tkirlij, and in some instances ti'g/i ///-// re per cent.; that is,
in one case from thirty to si.xtv, and in the other tioin tifU-en to a hunNow the calculation is said to be true, which supposes, that
dred.
a duty of thirty per cent, on the raw material, enhances, by fifteen
per cent., the cost of producing the clotli; the raw material being
estimated, generally, to be equal to half the expense of the labric.
So that, while, by this l)ill, the manufacturer gains lliirleen per cent,
on the cloth, he would appear to lose fijhen per cent, on the same
And this not only
cloth by the increase in the price of the wool.
would appearto be true, but would, 1 suppose, be actually true, were
it not that the market may be open to the manufacturer, under this bill,
for such cloths as may be furnished at prices intermediate, between
the graduated prices established by the bill.
For example; few or no foreign cloths, it is supposed, costing
more than fifty cents a yard and less than a dollar, will be imported;
therefore, American cloths, worth more than fifty cents and less than
So of the intervals, or intermediate
a dollar, will find a market.
In this mode it may be
spaces, between the other statute prices.
hoped that the manufacturers may be sustained, and rendered able

on the work of converting the raw material, the agricultuproduct of the country, into an article necessary and fit for use.
And this statement, I think, sufficiently shows, that no farther beneenable
fit or advantage is intended for them, than such as shall barely
them to accomplish that purpose; and that the object, to which all
others have been made to yield, is the advantage of agriculture.
And yet, sir, it is on occasion of a bill thus framed, that a loud
and ceaseless cry has been raised against what is called the cupidity,
the avarice, the monopolizing spirit of New England manufacturers!
This is one of the main " abominations of the bill;" to remedy which
JUnder the prosit is proposed to keep in the other abominations.
pect of advantage held out by the law of 1824, men have ventured
their fortunes, and their means of subsistence for themselves and
They have ventured investments
families, in woollen manufactures.
in objects requiring a large out-lay of capital; in mills, houses, water-works and expensive machinery. Events have occurred, blighting
Events, which have detheir prospects, and withering their hopes.
prived them of that degree of succour, which the legislature maniThey come here asking for relief against an unfestly intended.
foreseen occurrence; for remedy against that, which Congress, if
And they are told, that
it had foreseen, would have prevented.
what they ask is an abomination! They say that an interest impor-

to carry
ral

tant to them, and important to the country, and principally called
into existence by the government itself, has received a severe shock,
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under which it must sink, if the government will not, by reasonable
means, endeavour to preserve what it has created. And they are
met with a volley of hard names, a tirade of reproaches, and a loud
For one, I
cry againt capitalists, speculators and stock-jobbers!
think them hardly treated; I think, and from the beginning have
With how much soever of
thought, their claim to be a fair one.
undue haste, or even of credulity, they may be thought to have embarked in these pursuits, under the hopes held out by government,
I do not feel it to be just that they should be abandoned to their
fate on the first adverse change of circumstances; although I have
always seen, and now see, how difficult, perhaps I should rather
say how impossible, it is, for Congress to act, when such changes
occur, in a manner at once efficient, but discreet; prompt, but yet
moderate.
For these general reasons, and on these grounds, I am decidedly
in favor of a measure which shall uphold and support, in behalf of
the manufacturers, the law of 1824, and carry its benefits and adAnd though I am not altogethvantages to the full extent intended.
er satisfied with the particular form of these enactments, I am willing
to take them, in the belief that they will answer an essentially important and necessary purpose.
It is now my painful duty to take notice of another part of the
bill, which I think in the highest degree objectionable and unreasonable; I mean the extraordinary augmentation of the duty on hemp.
I cannot well conceive anything more unwise or ill-judged than
The duty is already thirty-five dollars
this appears to me to be.
per ton; and the bill proposes a progressive increase, till it shall
This will be absolutely oppressive on the shipreach sixty dollars.
When this duty
ping interest, the great consumers of the article.
shall have reached its maximum, it will create an annual charge of
at least one hundred thousand dollars, falling not on the aggregate
It is a very
of the commercial interest, but on the ship owner.
unequal burden. The navigation of the country has already a hard
struggle, to sustain itself against foreign competition; and it is singular enough, that this interest, which is already so severely tried,
which pays so much in duties, on hemp, duck, and iron, and which
new burdens, is the only interest
it is now proposed to put under
which is subject to a direct tax by a law of Congress. The tonnage duty is such a tax. If this bill should pass in its present form,

my

duty, at the earliest suitable opportunity, to bring
tonnage duty. It amounts, I
think, to a hundred and twenty thousand dollars a year; and its removal will be due, in all justice, to the ship owner, if he is to be
I shall

think

forward a

it

bill

for the repeal of the

subject to a new taxation on hemp and iron.
But, objectionable as this tax is, from its severe pressure on a
particular interest, and that at present a depressed interest, there
It is not calcuare still farther grounds of dissatisfaction with it.
If that object be the inlated to effect the object intended by it.
crease of the sale of the de\y rotted American hemp, the increased
duty will have little tendency to produce that result; because such
hemp is so much lower in price, than imported hemp, that it must
be already used for such purposes as it is fit for. It is said to be

made
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one hundred and twenty dollars per ton; while the imported hemp commands two hundred and seventy dollars.
The
proposed duty, theretbre, cannot materially assist the sale of American hemp of this quality and description.
But the main reason tfiven for the increase, is, the encouragement
Doubtless, this is an important
of American water-rotted hemp.
object; but I have seen nothing to satisfy me that it can be obtained,
by means like this. At present, there is produced in the country
no considerable quantity of water-rotted hemp. It is pr()l)lematical,
The
at best, whether it can be produced under any encouragement.
hemp may be grown, doubtless, in various parts of the United States,
as well as in any country in the world; but the process of preparing
it for use, by water-rotting, I believe to be more diHicult and laborious than is generally thouglit among us.
I incline to think, that,
happily for us, labor is in too much demand, and commands too high
Other
prices, to allow this process to be carried on protital)ly.
objections, also, beside the amount of labor required, may, perhaps,
be found to exist, in climate, and in the etl'ects liable to be produced
on health, in warm countries, by the nature of the process. But
whether there be tbundation lor these suggestions, or not, the fact
It cannot, at present, be
still is, that we do not produce the article.
had at any price. To augment the duty, therefore, on foreign hemp,
can only have the eflect of compelling the consumer to pay so much
more money into the treasury. The proposed increase, then, is
doubly objectionable first, because it creates a charge, not to be
borne equally by the whole country, but a new and heavy charge,
and, second,
to be borne exclusively by one particular interest
because, that of the money raised by this charge, little or none goes
to accomplish the professed object, by aiding the hemp grower;
Thus
but the whole, or nearly the whole, falls into the treasury.
the effect will be in no way proportioned to the cause, nor the
advantage obtained by some, at all equal to the hardship imposed on
While one interest will suffer much, the other interest will
others.
gain little or nothing.
I am quite willing to make a thorough and fair experiment, on
the subject of water-rotted hemp; but I wish, at the same time, to
do this in a manner that shall not oppress individuals, or particular
I intend, therefore, to move an amendment, which will conclasses.
sist in striking out so much of the present bill as raises the duty on
hemp, higher than it is at present, and in inserting a clause, making it the duty of the jNavy Department to purchase, for the public
service, American water-rotted hemp, whenever it can be had of a
suitable quality; provided it can be purchased at a rate not exceeding, by more than twenty per cent., the current price of imported
hemp, of the same quality. If this amendment should be adopted,
the ship-owner would have no reason to complain, as the price of the
article would not be enchanced, to him; and at the same time, the
hemp gro3ver, who shall try the experiment, will be made sure of a cerThe existing duty of thirty-five doltain market, and a high price.
The
lars per ton will remain to be still borne by the ship-owner.
twenty per cent, advance, on the price of imported hemp, will be equal
selling for

;

;
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to fifty dollars per ton; the

aggregate

will

be eighty-five dollars;

and this, it must be admitted, is a liberal and effective provision,
and will secure everything which can be reasonably desired, by the
hemp-grower, in the most ample manner.
But, if the bill should become a law, and go into operation in its
present shape, this duty on hemp is likely to defeat its own object in
Very intelligent persons entertain the opinion, that
another way.
the consequence of this high duty will be such, that American vessels, engaged in foreign commerce, will, to a great extent, supply
themselves with cordage abroad. This, of course, will diminish the
consumption at home, and thus injure the hemp-grower, and at the
same time, the manufacturer of cordage. Again; there may be
reason to fear, that as the duty is not raised on cordage manufactured abroad, such cordage may be imported, in greater or less degree, in the place of the unmanufactured article.
Whatever view

we

take, therefore, of this hemp duty, it appears to me altogether
objectionable.
Much has been said of the protection which the navigation of the
country has received, from the discriminating duties on tonnage,
and the exclusive enjoyment of the coasting trade. In my opinion,
neither of these measures has materially sustained the shipping interest of the United States.
I do not concur in the sentiments, on
that point, quoted from Dr. Seybert's statistical work.
Dr. Seybert
was an intelligent and worthy man, and compiled a valuable book;
but he was engaged in public life at a time, when it was more fashionable than it has since become, to ascribe elTicacy to discriminating duties.
The shipping interest in this country has made its way
by its own enterprise. By its own vigorous exertion, it spread itself
over the seas, and by the same exertion, it still holds its place there.
It seems idle to talk of the benefit and advantage of discriminatincp
duties, when they operate agamst us, on one side of the ocean,
quite as much as they operate for us on the other.
To suppose
that two nations, having intercourse with each other, can secure,
each to itself, a decided advantage in that intercourse, is little less
than absurdity; and this is the absurdity of discriminating duties.
Still less reason is there for the idea, that our own ship-owners hold
the exclusive enjoyment of the coasting trade, only by virtue of the
law, which secures it to their exclusive employment.
Look at the
Look at the manner in which this coasting trade is
rate of freights.
conducted, by our own vessels, and the competition which subsists
between therii. In a majority of instances, probably, these vessels
are owned, in whole or in part, by those who navigate them.
These
owners are at home, at one end of the voyage; and repairs and supplies are thus obtained in the cheapest and most economical manner.
No foreign vessels would be able to partake in this trade, even by
the aid of preferences and bounties.
The shipping interest of this country requires only an open field,
and a fair chance. Everything else it will do for itself. But, it
has not a fair chance, while it is so severely taxed, in whatever enters
In this reinto the necessary expense of building and equipment.
spect, its rivals haVe advantages which may in the end prove to be
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I entreat the Senate to examine and weigh
decisive against us,
this subject, and not go on, blindly, to unknown consequences.
is carelully regarded by his government,
and aided and succoured, whenever and wherever necessary, by a
Both he and the American ship-owner obtain
sharp-sighted policy.
But observe tlic diflerence. The duty
their hemp from Russia.
on hemp in England is but twenty-one dollars; here, it is proposed

The English ship-owner

make

cost here is necessarily enproportioned to a voyage, longer
to the English consumer, by the whole
Sir, 1 wish to invoke the Senate's attenbreadth of the Atlantic.
tion, earnestly, to this sul)j(!Ct; I would awaken the regard of the
whole government, more and more, not only on this but on all occasions, to this great national interest; an interest, which lies at the
very foundation, both of our commercial prosperity and our navaJ
to

it

sixty; notwithstanding its

hanced by an additional
than that which brings it

achievement.
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SPEECH
UPON THE PANAMA MISSION; DELIVERED IN THE HOUSE OF REPRESENTATIVES OF THE UNITED STATES, APRIL, 1826.
The

following Resolution being under consideration, in Committee of the

upon the state of the Union, viz

" Resolved, That

opinion of the House

in the

nece-sary to enable the President of
of

Whole House

•

it

expedient to ajjpropriate the funds

is

United States

tiie

to send Ministers to tlie

Congress

Panama."
Mr.

McLane,

"

being understood as the opinion of this House,

It

of Delaware, submitted the following amendment
tiiat,

as

tliereto, viz

it lias

:

always been the settled

policy of this Government, in extending our commercial relations with foreign nations, to

have with them as
frien Iship,

may

with

little political

all

connexion as possible, to preserve peace, commerce, and

who

nations, and to form entangling alliances with none; the Ministers

be sent shall attend at the said Congress in a diplomatic character merely

;

and ought

not to be authorised to discuss, consider, or consult, upon any proposition of alliance, offensive or defensive,

between

and any of the Spanish American Governments, or

this country

any stipulation, compact, or declaration, binding the United States

in

any way, or

ernments

;

or any measure which shall

of these United States, either as

any
Gov-

to

extent, to resist interference from abroad, with the domestic concerns of the aforesaid

commit the present or future neutral rights or duties
regard European nations, or between the several

may

Mexico and South America leaving the United States free (o adopt, m any event
which may happen, affecting the relations of the South American Governments, with each
other, or with foreign nations, such measures as the friendly disposition cherished by the
American People towaj-ds the People of those States, and the honor and interest of this na
States of

tion

may

To

:

require

;"

which Mr.RiVES proposed to add,

after the

words " aforesaid Governments," the

following

" Or any compact

or engagement by which

Spanish American States,
continent

The

is

to maintain,

by

tlie

United States

shall

be pledged to the

force, the principle that no part of

tlie

American

henceforward subject to colonization by any European power."

preceding motions to

Committee as follows

amend being under

consideration,

Mr. Webster addressed

tlie

:

—

I am not ambitious of amplifying this discussion.
the contrary, it is my anxious wish to confine the debate, so far
as I partake in it, to the real and material questions before us.
Our judgment of things is liable, doubtless, to be affected by our
opinions of men.
It would be affectation in me, or in any one, to
I can say, howevclaim an exemption from this possibility of bias.
er, that it has been my sincere purpose to consider and discuss the
present subject, with the single view of finding out what duty it de

Mr. Chairman,

On

323
volvcs upon me, as a member of the House of Representatives.
If anything has diverted me from that sole aim, it has been against

my
I

intention.

two (juestions, and two only, for our dewhether the Jlouse of Representatives will as-

think, sir, that there are

cision.

The

first is,

sume the

responsibility of withholding the ordinary apj)ropriation,
carrying into efiect an Executive measure, which the Executive
department has constitutionally instituted.' The second, whether if
it will not withhold the ajtpropriation, it will yet take the responsibility of interposing, with its own opinions, directions or instructions,
for

as to the numncr in which this jjarticular Executive measure shall
be conducted!'
I am
I am, certainly, in the negative, on both these propositions.
neither willing to refuse the appropriation, nor am 1 willing to limit
or restrain the discretion of the Executive, beforehand, as to the
manner in which it shall perform its own ajjpropriate constitutional
duties.
And, sir, those of us who hold these ojjinions have the advantage of being on the common highway of our national politics.
AVe propose nothing new; we suggest no change; we adhere to the
uniform practice of the government, as I understand it, from its origin.
It is for those, on the otiier hand, who are in favor of either,
or both, of the propositions, to show us the cogent reasons which
recommend their adoption. The duty is on them, to satisfy the
House and the country that there is something in the present occasion which calls for such an e.xtraordinary and unprecedented interference.

The President and Senate have instituted a public mission, for
The Constitution gives
the purpose of treating with foreign States.
to the President the power of appointing, with the consent of the
Such appointSenate, Embassadors, and other public ministers.
ment is, therefore, a clear and unquestionable e.xercise of Executive
j)ower.
It is, indeed, less connected with the appropriate duties of
this House, than almost any other Executive act; because the office of a public minister is not created by any statute or law of our
own government. It exists under the law of nations, and is recogThe acts of Congress, innised as existing by our Constitution.
deed, limit the salaries of public ministers; but they do no more.
Everything else, in regard to the appointment of public ministers,
their numbers, the time of their appointment, and the negotiations
contemplated in such appointments, is matter for Executive discretion.
Every new appointment to supply vacancies in existing misThere are, indeed, what we
sions, is under the same authority.
commonly term standing missions, so known in the practice of the
government, but they "are not made permanent by any law. All
Now the question is, whether
missions rest on the same ground.
the President and Senate, having created this mission, or, in other
words, having appointed the ministers, in the exercise of their undoubted constitutional power, this House will take upon itself the
responsibility of defeating its objects, and rendering this exercise
of Executive power void?

By

voting the salaries, in the ordinary way,

seems to me, no responsibility whatever.

We

we assume,

as

it

merely empower
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another branch of the government to discharge

mode which seems

its

own

appropriate

most conducive to the
pubHc interests. We are, by so voting, no more responsible for
the manner in which the negotiation shall be conducted, than we
are for the manner in which one of the Heads of Department may
duties, in that

to itself

discharge the duties of his office.
On the other hand, if we withhold the ordinary means, we do ininterfere, as it seems to me, to
cur a heavy responsibility.
prevent the action of the Government, according to constitutional
It ought constantly to be remembered that
forms and provisions.
our whole power, in the case, is merely incidental. It is only because public ministers must have salaries, like other officers, and
because no salaries can be paid, but by our vote, that the subject is
The Constitution vests the power of appointreferred to us at all.
ment in the President and Senate; the law gives to the President
even the power of fixing the amount of salary, within certain limits;
and the only question, here, is upon the appropriation. There is
no doubt that we have the power, if we see fit to exercise it, to
break up the mission, by withholding the salaries; we have power
also to break up the Court, by withholding the salaries of the
Judges, or to break up the office of President, by withholding the
All these things, it is true, we have
salary provided for it by law.
But,
the power to do, since we hold the keys of the Treasury.
then, can we rightfully exercise this power.'' The gentleman from
Pennsylvania, (Mr. Buchanan,) with whom I have great pleasure
in concurring on this part of the case, while I regret that I differ
with him on others, has placed this question in a point of view
which cannot be improved. These officers do, indeed, already exThey are public ministers. If they were to negotiate a treaist.
ty, and the Senate should ratify it, it would become a law of the
This shows that the
land, whether we voted their salaries or not.
Constitution never contemplated that the House of Representatives
should act a part in originating negotiations, or concluding treaties.
I know, sir, it is a useless labor to discuss the kind of power which
Men will differ in that
this House incidentally holds in these cases.
particular; and as the forms of public business and of the Constitution are such, that the power may be exercised by this House, there
will always be some, or always may be some, who fee! inclined to
For myself, I feel bound not to step out of my own
exercise it.
sphere, and neither to exercise nor control any authorhy, of which
the Constitution has intended to lodge the free and unrestrained exCases of extreme necessity, in which a reercise in other hands.
gard to pubhc safety is to be the supreme law, or rather to take place
of all law, must be allowed to provide for themselves, when they
Reasoning from such possible cases, will shed no light on the
arise.
general path of our constitutional duty.
Mr. Chairman: I have a habitual and very sincere respect for the
opinions of the gentleman from Delaware.
And I can say with truth,
that he is the last man in the House from whom I should have looked for this proposition of amendment, or from whom I should have
expected to hear some of the reasons which he has given in its supHe says, that, in this matter, the source from wiiich the meaport.

We
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I do not
sure springs should have no iiiflmMice with us whatever,
comprehend tliis; and I cannot l)ut tliink the honorable gt'iillcnian
has been stiri)rised into an c\pr(>ssion which does not ct>nvcy his
meaning. This measure comes from the Executive, and it is an appropriate exercise of Executive Tower.
How is it, then, that we
are to consider it as entirely an open (juestion lor us; as if it were a
legislative measure originating with ourselves.*'
In deciding whether
we will enai)le the Executive to exercise his own duties, are we to
consider whether we should have exercised them in the same way
ourselves? And if we dill'er in opinion with the President and Senate, are we on that account to refuse the ordinary means?
I think
not; unless we mean to say that we will exercise ourselves, all the
powers of the Government.
But the gentleman argues, that although, generally, such a course
would not be proper, yet, in the present case, the President has especially referred the matter to our opinion; that he has thrown off,
or attempted to throw ofl', his own constitutional responsibility; or, at
least, that he proposes to divide it with us; that he requests our advice, and that we, having referred that request to the Committee on
Foreign Afiairs, have now received from that Committee their Report thereon.
Sir, this appears to me a very mistaken view of the subject; but
if it were all so
if our advice and opinion had thus been asked, it
cannot take, though it
would not alter the line of our duty.
cannot divide their
were offered, any share in Executive duty.
own proper responsibility with other branches of the Government.
The President cannot properly ask, and we cannot properly give, our
He
advice, as to the manner in which he shall discharge his duties.
cannot shift the responsibility from himself; and we cannot assume
Such a course, sir, would confound all that is distinct in the conit.
It would break
stitutional assignment of our respective functions.
down all known divisions of power, and put an end to all just responsibility.
If the President were to receive directions or advice irom
us, in things pertaining to the duties of his own oftice, what becomes
hold the impeachof his responsibility to us, and to the Senate ?
are to bring him to trial in any case of maladmining power.
istration.
The Senate are to judge him by the Constitution and laws;
and it would be singular, indeed, if, when such occasion should
arise, the party accused should havethe means of sheltering himself
under the advice or opinions of his accusers. Nothing can be more
incorrect, or more dangerous, than this pledging the House beforehand, to any opinion, as to the manner of discharging Executive

—
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We

We

We

duties.

But, sir, I see no evidence whatever, that the President has asked us to take this measure upon ourselves, or to divide the responThe
sibility of it with liim.
I see no such invitation or request.
Senate having concurred in the mission, the President has sent a
message, requesting the appropriation, in the usual and common
Another message is sent, in answer to a call of the House,
form.
communicating the correspondence, and setting forth the objects of
It is contended, that by this message he asks our adthe mission.
I do not so understand it.
vice, or refers the subject to our opinion.
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Our concurrence, he

says,

by making the appropriation,

Doubtless
to our free determination.
all, we shall determine ireely; and the

it is

so.

If

we

is hubject
deterTiinc i't

message does no r ne than
leave to ourselves to decide how far we feel ourselves bouriu, eitl.or
to support or to thwart the Executive Department, in the exsitise
of its duties. There is no message, no document, no communication
to us, which asks for our concurrence, otherwise than as we shall
manifest it by making the appropriation.
Undoubtedly, sir, the President would be glad to know that the
measure met the approbation of the House. He must be aware,
unquestionably, that all leading measures mainly depend for success
on the support of Congress. Still, there is no evidence that on this
occasion he has sought to throw off responsibility from himself, or
that he desires us to be answerable for anything beyond the discharge
I have already said, sir, that I
of our own constitutional duties.
know of no precedent for such a proceeding as the amendment proposed by the gentleman from Delaware. None which I think analogous has been cited. The resolution of the House, some years
ago, on the subject of the slave-trade, is a precedent the other way.
A committee had reported that, in order to put an end to the slavetrade, a mutual right of search might be admitted and arranged by
But this opinion was not incorporated, as the gentleman
negotiation.
now proposes to incorporate his amendment, into the resolution of
The resolution only declared, in general terms, that the
the House.
President be requested to enter upon such negotiations with other
powers as he might deem expedient, for the effectual abolition of the
It is singular enough, and may serve as an
African slave-trade.
admonition on the present occasion, that a negotiation having been
concluded, in conformity to the opinions expressed, not, indeed, by
the House, but by the committee, the treaty, when laid before the
Senate, was rejected by that body.
The gentleman from Delaware himself says, that the Constitutional responsibility pertains alone to the Executive Depai-tment: and
These adthat none other has to do with it, as a public measure.
missions seem to me to conclude the question; because, in the first
place, if the Constitutional responsibility appertains alone to ihe
President, he cannot devolve it on us, if he would; and because, in
the second place, I see no proof of any intention, on his part, so to
devolve it on us, even if he had the power.
Mr. Chairman: I will here take occasion, in order to prevent misapprehension, to observe, that no one is more convinced than I am,
that it is the right of this House, and often its duty, to express its
Nothing,
general opinion in regard to questions of foreign policy.
I have concurred in such proceedings,
certainly, is more proper.
and am ready to do so again. On those great subjects, for instance,
which form the leading topics in this discussion, it is not only the
right of the House to express its opinions, but I think it its duty to
do so, if it should think the Executive to be pursuing a general
course of poUcy which the House itself will not ultimately approve.
But that is something entirely different from the present suggestion.
Here it is proposed to decide, by our vote, what shall be discussed
by particular ministers, already appointed, when they shall meet the
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This is not a general expression of
ministers of the other powers.
It is a particular direction, or a special instruction.
Its
opinion.
operation is limited to the conduct of particular men, on a particular
Such a thing, sir, is wholly unprecedented in our history.
occasion.
When the House proceeds, in the accustomed way, by general resolution, its sentiments apj)ly, as far as expressed, to all public agents,
and on all occasions. They apply to the whole course of policy,
and must, necessarily, be felt everywhere. But if we proceed by
way of direction to i)articular ministers, we must direct them all.
In short, we must ourselves furnish, in all cases, diplomatic instructions.

We now propose to prescribe what our ministers shall discuss, and
what they shall not discuss, at Panama. But there is no subject
coming up for discussion at Panama, which might not also be proposed for discussion either here or at JMexico, or in the Capital of
Colombia. If we direct what our ministers at Panama shall or
shall not say on the subject of INIr. Monroe's declaration, for example, why should we not proceed to say also what our other ministers
abroad, or our Secretary at home, shall say on the same subject?
The
is precisely the same reason for one, as for the other.
course of the House, hitherto, sir, has not been such. It has expressed its opinions, when it deemed proper to express them at all,
on great, leading questions, by resolution, and in a general form.
These general opinions, being thus made known, have doubtless
always had, and such expressions of opinion doubtless always will
This is the practice of the Government. It is a
have, their effect.
salutary practice; but if we carry it farther, or rather if we adopt a
very different practice, and undertake to prescribe to our public
ministers what they shall discuss, and what they shall not discuss,
we take upon ourselves that which, in my judgment, does not at all
belong to us. I see no more propriety in our deciding now, in what
manner these ministers shall discharge their duty, than there would
have in our prescribing to the President and Senate what persons
ought to have been appointed ministers.
An honorable member from Virginia, who spoke some days ago,
(Mr. Rives,) seems to go still farther than the member from Delaware. Pie maintains, that we may distinguish between the various
objects contemplated by the Executive in the proposed negotiation;
and adopt some and reject others. And this high, delicate, and important trust, the gentleman deduces simply from our power to withhold
The process of the gentleman's argument
the minister's salaries.
appears to me as singular as its conclusion. He founds himself on
the legal maxim, that he who has the power to give, may annex
whatever condition or qualification to the gift he chooses. This
maxim, sir, would be applicable to the present case, if we were the
sovereigns of the country; if all power were in our hands; if the
public money were entirely our own; if our appropriation of it were
mere grace and favor; and if there were no restraints upon us, but
our own sovereign will and pleasure. But the argument totally
forgets that we are ourselves but public agents; that our power over
the Treasury is but that of stewards over a trust fund; that we have
nothing to give, and therefore no gifts to limit, or qualify; that it is
There
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as much our duty to appropriate to proper objects, as to withhold
appropriations from such as are improper; and that it is as much,
and as clearly, our duty to appropriate in a proper and Constitutional manner, as to appropriate at all.

The same honorable member advanced another idea, in which I
cannot concur. He does not admit that confidence is to be reposed
in the Executive, on the present occasion, because confidence, he
argues, implies only, that not knowing ourselves what will be done
in a given case by others, we trust to those who are to act in it,
that they will act right; and as we know the course likely to be
pursued in regard to this subject, by the Executive, confidence can
have no place. This seems a singular notion of confidence; certainly is not my notion of that confidence which the Constitution
requires one branch of the Government to repose in another.
The
President is not our agent, but like ourselves, the agent of the
People.
They have trusted to his hands the proper duties of his
office: and we are not to take those duties out of his hands, from
any opinion of our own that we should execute them better ourselves.
The confidence which is due from us to the Executive, and
from the Executive to us, is not personal, but official and Constitutional.
It has nothing to do with individual likings or dislikings;
but results from that division of power among departments, and
those limitations on the authority of each, which belong to the nature and frame of our government.
It would be unfortunate, indeed, if our line of Constitutional action were to vibrate, backward and forward, according to our opinions of persons, swerving this way to day, from undue attachment,
and the other way to-morrow, from distrust or dislike. This may
sometimes happen from the weakness of our virtues, or the excitement of our passions; but I trust it will not be coolly recommended
to us, as the rightful course of public conduct.
It is obvious to remark, Mr. Chairman, that the Senate have not
undertaken to give directions or instructions in this case.
That
body is closely connected with the President in Executive measures.
Its consent to these very appointments is made absolutely necessary
by the Constitution; yet it has not seen fit, in this or any other case,
to take upon itself the responsibility of directing the mode in which
the' negotiations should be conducted.
For these reasons, Mr. Chairman, I am for giving no instructions,
advice, or directions, in the case.
I prefer leaving it where, in my
judgment, the Constitution has left it to Executive discretion and
Executive responsibility.
But, sir, I think there are other objections to the amendment.
There are parts of it which I could not agree to, if it were proper
to attach any such condition to our vote.
As to all that part of the
amendment, indeed, which asserts the neutral policy of the United
States, and the inexpediency of forming alliances, no man assents
to those sentiments more readily, or more sincerely, than myself.
On these points, we are all agreed. Such is our opinion; such,
the President assures us, in terms, is his opinion; such we know to
be the opinion of the country. If it be thought necessary to affirm
opinions which no one either denies or doubts, by a resolution of
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But there is one part
the House, I shall cheerfully concur in it.
of the proposed amendinciit to which I could not aj^reo, in any form.
I wi.sh to ask the gcnth iium from Delaware himself to reconsider
I pray him to lo(»lv at it again, and to see whether he means
it.
what it expresses or implies; litr, on this occasion, I .should he more
gratified hy seeing that the honorable gentleman himself had be-

come sensible that he luul f;dlen into some error, in this respect,
than l)y seeing the vote of the House against him by any majority
whatever.
That part of the amendment to which I now object, is that which
requires, as a condition of the resolution before us, that the ministers
"shall not be authorised to discuss, consider, or consult iipon any
measure which siiall conmiit the present or liiture neutral rights or
duties of these United States, cither as may regard European nations, or between the several States of JNIexico and South America."
need hardiv repeat, that this amounts to a precise instruction.
being understood that tiie ministers shall not be authorised to
discuss particular subjects, is a mode of speech precisely etpiivalent
to saving, provided the ministers be instructed, or the ministers beAlter all that has
ing instructed, not to discuss those subjects!
been said, or can be said, about this amendment being no more than
a general expression of opinion, or abstract proposition, this part
It prescribes to public
of it is an exact and definite instruction.
ministers the precise manner in which they are to conduct a public
negotiation; a duty manifestly and exclusively belonging, in my
judgment, to the Executive, and not to us.
But if we possessed the power to give instructions, this instrucLet us examine it. The
tion would not be proper to be given.
ministers shall not " discuss, consider, or consult," &c.
Now, sir, in the first place, it is to be observed, that they arc not
only not to agree to any such measure, but they are not to discuss
If proposed to them, they are not to give reasons for declining
it.
Indeed they cannot reject it; they can only say they are not
it.
AVould it not be better, sir, to leave these
authorised to consider it.
agents at liberty to explain the policy of our Government, fully and
clearly, and to show the reasons which induce us to abstain, as far
as possible, from foreign connexions, and to act, in all things, with
a scrupulous regard to the duties of neutrality.''
But afrain: they arc to discuss no measure which may commit
To commit is somewhat indefinite.
our neutral rights or duties.
INIay they not modify nor in any degree alter our neutral rights
and duties? If not, I hardly know whether a common treaty of
commerce could be negotiated; because all such treaties affect
or modify, more or less, the neutral rights or duties of the parties;
especially all such treaties as our habitual policy leads us to form.
But I suppose the author of the amendment uses the word in a
He means that the ministers shall not
larger and higher sense.
discuss or consider any measure which may have a tendency, in any
degree, to place us in a hostile attitude towards any foreign State.
And here, again, one cannot help repeating, that the injunction is,
not to propose or assent to any such measure, but not to consider it,
not to answer it, if proposed; not to resist it with reasons?
I

It
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But, if this objection were removed, still the instruction could
What important or leading measure is there,
not properly be given.
connected with our foreign relations, which can be adopted, without
the possibility of committing us to the necessity of a hostile attitude?
Any assertion of our plainest rights may, by possibility, have that
The author of the amendment seems to suppose that our
effect.
He
pacilic relations can never be changed, but by our own option.

be aware that other states may compel us, in defence
measures, which, in their uUiinate tendency,
may commit our neutrality. Let me ask, if the ministers of other
powers, at Panama, should signify to our agents that it was in contemplation immediately to take some measure which these agents
know to be hostile to our policy, adverse to our rights, and such as
we could not submit to should they be left free to speak the sentiments of their Government, to protest against the measure, and to
declare that the United States would not see it carried into effect?
Or should they, as this amendment proposes, be enjoined silence,
let the measure proceed, and afterwards, when, perhaps, we go to
war to redress the evil, we may learn that if our objections had been
fairly and frankly stated, the step would not have been taken?
Look, sir, to the very case of Cuba the most delicate, and vastly
Do gentlethe most important point in all our foreign relations.
men think they exhibit skill or statesmanship, in layin^ such restraints as they propose on our ministers, in regard to this subject,
among others? It has been made matter of complaint, that the
Kxecutive has not used, already, a more decisive tone towards
Mexico and Colombia, in regard to their designs on this Island.
Pray, sir, what tone could be taken, under these instructions? Not
one word not one single word could be said on the subject. If
asked whether the United States would consent to the occupation
of that Island by those republics, or to its transfer by Spain to a
European power; or whether we should resist such occupation or
such transfer, what could they say? " That is a matter we cannot
it would commit our neutral relations
discuss, and cannot consider
we are not at liberty to express the sentiments of our Government
on the subject: we have nothing at all to say." Is this, sir, what
gentlemen wish, or what they would recommend?
If, sir, we give these instructions, and they should be obeyed, and
inconvenience or evil result, who is answerable? And I suppose it
Certainly it cannot be mtended to
is expected they will be obeyed.
give them, and not to take the responsibility of consequences, if they
be followed. It cannot be intended to hold the President answerable both ways; first, to obey our instructions, and, secondly, for
having obeyed them, if evil comes from obeying them.
If we had the power to give instrucSir, events may change.
tions, and if these proposed instructions were proper to be given,
before we arrive at our own homes, affairs may take a new direction,
and the public interest require new and corresponding orders to our

seems not
of our

to

own

rights, to
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agents abroad.
This is said to be an extraordinary case, and, on that account, to
If the fact were true, the consequence
justify our interference.
would not follow. If it be the exercise of a power assigned by the
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Constitution to the Executive, it can mako no diflbrcnce wlifther
the occasion be common or unconunon.
]Jut, in truth, tliere luivc
been much stron<fer cases for the interi'erence of the House, where,
nevertlieless, tlie Jlouse has not interfered.
For example; in the
nc(T()tiiitions for peace carritnl on at (ihent.
In that case. Congress,
by both Houses, had dechired war, for certain alleged causes. After the war had lasted some years, the President, with the advice of
the Senate, appointed ministers to treat of peace; and he gave them
such instructions as he saw tit. iVow, as the war was declared by
Congress, and was waged to oi)tain certain ends, it would have been
plavisible to say that Congress ought to know the instructions under
which peace was to be negotiated, that they niiglit see whether the
objects for which the war was declared, had been abandoned.
Yet
no such claim was set up. The President gave instructions, such
as his judgment dictated, and neither House asserted any right of
interference.
Sir, there are gentlemen in this House, opposed to this mission,

hope, will nevertheless consider this question of amendment
They are gentlemen of much
estimation in the conununity, likely, I hope, long to continue in the
])ublic service; and, I trust, they will well reflect on tlic effect of
tins amendment on the separate powers and duties of the several dejiartmcnts of the government.
An honorable member from Pennsylvania, (]Mr. Hemphill,) has
alluded to a resolution introduced by me the session before the last.
I should not have rct'orred to it myself, had he not invited the reference; but 1 am happy in the opportunity of showing how that resolution coincides with everything which I say to day
What was that
resolution?
When an interesting people were struggling for national existence against a barbarous despotism, when there were
good hopes, (hopes, yet, I trust, to be fully realized,) of their success, and when the Holy Alliance had pronounced against them cerwlio,

I

on general Coustitutioiuil grounds.

and abominable doctrines, I moved the House to resolve
Simply, that provision ought to be made by law to defray
the expense of an agent or commissioner to that country, whenever
the President should deem it expedient to make such appointment.
Did I propose any instruction to the President, or any limit on his
discretion?
None at all, sir; none at all. AVhat resemblance then
can be found between that resolution and this amendment? Let
those who think any such resemblance exists, adopt, if they will, the
words of the resolution, as a substitute for this amendment. We
shall gladly take them.
I am, therefore, Mr. Chairman, against the amendment; not only
as not being a proper manner of exercising any power belonging to

tain false

— what?

House; but

also as not containing instructions fit to be given, if
the power of giving them.
And as my vote will rest
on these grounds, I might terminate my remarks here: but the discussion has extended over a broader surface, and following where
others have led, I will ask your indulgence to a few observations on
the more general topics of the debate.
Mr. Chairman: it is our fortune to be called upon to act our part,
as public men, at a most interesting era in human affairs.
The
this

we possessed
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short period of your lift?, and of mine, has been thick and crowded
Not only new interests and new
with the most important events.
relations have sprung up among States, but new societies, new nations, and families of nations, have risen to take their places, and
perform their parts, in the order and the intercourse of the world.
Every man, aspiring to the character of a statesman, must endeavour
He must aim
to enlarge his views to meet this new state of things.
at adequate comprehension, and instead of being satisfied with that
narrow political sagacity, which, like the power of minute vision,
sees small things accurately, but can see nothing else, he must look
to the far horizon, and embrace, in his broad survey, whatever the
series of recent events has brought into connexion, near or remote,
have seen
with the country whose interests he studies to serve.
eight States, formed out of colonies on our own continent, assume
the rank of nations.
This is a mighty revolution, and when we consider what an extent
of the surface of the globe they cover; through what climates they
extend; what population they contain, and what new impulses they
must derive from this change of government, we cannot but perceive
that great effects are likely to be produced on the intercourse, and
Indeed, it has been forcibly
the interests of the civilized world.
said, by the intelligent and distinguished statesman who conducts
the foreign relations of England, that when we now speak of Europe and the world, we mean Europe and America; and that the
different systems of these two portions of the globe, and their several and various interests, must be thoroughly studied and nicely
balanced by the statesmen of the times.
In many respects, sir, the European and the American nations are
They are alike Christian States, civilized States, and comalike.
They have access to the same common fountains
mercial States.
of intelligence; they all draw from those sources which belong to
In knowledge and letters in the arts of
the whole civilized world.
peace and war, they differ in degrees; but they bear, nevertheless,
On the other hand, in matters of governa general resemblance.
ment and social institution, the nations on this continent are founded
upon principles which never did prevail, in considerable extent,
There has never been
either at any other time, or in any other place.
presented to the mind of man a more interesting subject of contemplation than the establishment of so many nations in America, partaking in the civilisation and in the arts of the old world, but having
left behind them those cumbrous institutions which had their origin
Whatsoever European experience has
in a dark and military age.
developed favorable to the freedom and the happiness of man; whatsoever European genius has invented for his improvement or gratification; whatsoever of refinement or polish the culture of European
society presents for his adoption and enjoyment
all this is offered to
man in America, with the additional advantages of the full power of
erecting forms of government on free and simple principles, without
overturning institutions suited to times long passed, but too strongly
supported, either by interests or prejudices, to be shaken without
This unprecedented state of things presents the hapconvulsions.
piest of all occasions for an attempt to establish national intercourse
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upon improved principles; upon principles tending to peace, and the
In this respect America, the whole
If we look hack on the
of America, ha« a new career before her.
history of Enrope, we see how great a portion of tlie last two centuries her States have been at war for interests connected mainly
with her feudal monarchies; wars for particular dynasties; wars fo
/support or defeat particular successions; wars to enlarge or curtail
the dominions of particular crowns; wars to support or to dissolve
niutuul pros{)erity of nations.

family alliances; wars, in line, to enforce or to resist religious intolAVhat long and hloody cliapters do these not fill, in the hiserance.
AVho does not see, and who does not
tory of European politics!
rejoice to see, that America has a glorious chance of escai)ing, at
Who does not see, and who does
least, these causes of contention.''
not rejoice to sec, that, on this continent, under other forms of government, we have before us the noble hope of being able, by the
mere influence of civil liberty and religious toleration, to dry up
these outpouring fountains of blood, and to extinguish these consuming tires of war. The general opinion of the age favors such
hopes and such prospects. There is a growing disposition to treat
the intercourse of nations more like the useful intercourse of friends;

—

philosophy ^just views of national advantage, good sense and the
dictates of a common religion, and an increasing conviction that war
all concur, to increase the
is not the interest of the human race
interest created by this new accession to the list of nations.

—

We have heard it said, sir, that the topic of South American Independence is worn out, and threadbare. Such it may be, sir, to
those who have contemplated it merely as an article of news, like the
Such it
fluctuation of the markets, or the rise and fall of stocks.
may be, to those minds who can see no consequences following from
But whoever has either understood their present
these great events.
importance, or can at all estimate their future influence whoever
has reflected on the new relations they introduce with other states
whoever, among ourselves especially, has meditated on the new relations which we now bear to them, and the striking attitude in which
we ourselves are now placed, as the oldest of the American nations,
will feel that the topic can never be without interest; and will be sensible that, whether we are wise enough to perceive it or not, the establishment of South American independence will affect all nations,
and ourselves perhaps more than any other, through ail coming time.
liut, sir, although the independence of these new States seems effectually accomplished, yet a lingering and hopeless war is kept up
against them by Spain. This is greatly to be regretted by all nations.
To Spain it is, as every reasonable man sees, useless, and without
hope.
To the new States themselves it is burdensome and afllictive.
To the commerce of neutral nations it is annoying and vexatious.
There seems to be something of the pertinacy of the Spanish charIt reminds us of
acter in holding on in such a desperate course.
the seventy years during which Spain resisted the Independence of
Holland.
I think, however, that there is some reason to believe that
I believe that the measures adopted
the war approaches to its end.
by our own government have had an effect in tending to produce that

—

,

'•esult.

I

understand, at least, that the question of recognition has
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been taken into consideration by the Spanish government; and it
may be hoped that a war, which Spain finds to be so expensive, which
the whole world tells her is so hopeless, and which, if continued, now
threatens her with new dangers, she may, ere long, have the prudence
to terminate.

Our own course during this contest between Spain and her colonics
Though entirely and strictly neutral, we were in
well known.
Our opinions were known to the Allied
favor of early recognition.
Sovereigns when in Congress at Aix-la-Chapelle in 1818, at which
is

time the affairs of Spain and her colonies were under consideration;
and, probably, the knowledge of those sentiments, together with the
policy adopted by England, prevented any interference by other powYet we have treated Spain with scrupulous deliers at that time.
treated with
acted on the case as one of civil war.
cacy.
Not questioning
the new governments as governments cle facto.
the right of Spain to coerce them back to their old obedience, if she
had the power, we yet held it to be our right to deal with them as
with existing governments in fact, when the moment arrived at which
it became apparent and manifest that the dominion of Spain over
Our right, our interest,
these, her ancient colonies, was at an end.
and our duty, all concurred at that moment to recommend recognition
and we did recognise.
Now, sir, the history of this proposed Congress goes back to an
It commenced in 1821;
earlier date than that of our recognition.
and one of the treaties now before us, proposing such a meeting,
that between Colombia and Chili, was concluded in July, 1822, a few
months only after we had acknowledged the independence of the
new States. The idea originated, doubtless, in the wish to strengthen the union among the new governments, and to promote the common cause of all, the effectual resistance to Spanish authority. As
independence was at that time their leading object, it is natural to
suppose that they contemplated this mode of mutual intercourse and
mutual arrangement, as favorable to the necessary concentration of
But this
purpose, and of action, for the attainment of that object.
purpose of the Congress, or this leading idea, in which it may be
supposed to have originated, has led, as it seems to me, to great
misapprehensions as to its true character, and great mistakes in regard to the danger to be apprehended from our sending ministers to
This meeting, sir, is a Congress not a Congress as
the meeting.
the word is known to our Constitution and laws, for we use it in a
Conpeculiar sense; but as it is known to the law of nations.
gress, by the law of nations, is but an appointed meeting for the settlement of affairs between different nations, in which the representatives or agents of each treat and negotiate as they are instructed
by their own government. In other words, this Congress is a diplono legislaare asked to join no government
matic meeting.
It is a Congress, such as those
no league acting by votes.
ture
of Westphalia, of Nimeguen, of Ryswyck, or of Utrecht; or such
No
as those which have been holden in Europe, in our own time.
nation is a party to any thing done in such assemblies, to which it
No one's rights are put at
does not expressly make itself a party.
What ministers
the disposition of any of the rest, or of all the rest.
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agree to, being afterwards duly ratified at homo, binds their govrrnWiiatsoever is done,
ment; and nothing else binds tiio government.
to wliicii they do not assent, lUMtlier binds the ministers nor their
government, any more than if tiiey had not been jjrcsent.
These truths, sir, seem too phiin, and too connnonplaec to be
I lind my a[)oh)gy only in those misa[)|)rchensions of the
character of the meeting to which I have referred both now and
formerly.
It has been said that commercial treaties are not negotiated at such meetings.
Far otherwise is the fact. Among the
earliest of important stipulations made in favor of commerce and
navigation, were those at Westphalia.
And what we call the treaty
of Utrecht, was a bundle of treaties, negotiated at that Congress;
some of peace, some of boundary, and others of conunerce. Again,
it has been said, in order to prove that this meeting is a sort of confederacy, that such assemblies are out of the way of ordinary negotiation, and arc always founded on, and provided for, by previous
treaties.
Pray, sir, what treaty i)recedcd the Congress at Utrecht?
and the meeting of our Plenipotentiaries with those of Kngland at
Ghent, what was that but a Congress.'' and what treaty preceded it?
It is said, again, that there is no sovereign to whom our ministers
can be accredited. Let me ask whether, in the case last cited, our
Sir,
ministers exhibited their credentials to the Mayor of Ghent?
the practice of nations in these matters, is well known, and is free
If the government be not present, agents or Pleniof ditliculty.
potentiaries interchange their credentials.
And when it is said that
our ministers at Panama will be, not ministers, but deputies, members of a deliberative body, not protected in their public character by
the public law; when all this is said, propositions are advanced, of
which I see no evidence whatever, and which appear to me to be
wholly without foundation.
It is contended that this Congress, by virtue of the treaties which
the new States have entered into, will possess powers other than
those of a diplomatic character, as betAveen those new States themselves.
If that were so, it would be unimportant to us.
The real
question here is, what will be our relation with those States, by
sending ministers to this Congress? Their arrangements among
Even if it were a government, like
themselves will not afl'ect us.
our old confederation, yet, if its members had authority to treat with
us in behalf of their respective nations on subjects on which we
have a right to treat, the Congress might still be a very proper occasion for such negotiations.
Do gentlemen forget that the French
Minister was introduced to our old Congress, met it in its sessions,
carried on oral discussions with it, and treated with it in behalf of
the French King? All that did not make him a member of it; nor
connect him at all with the relations w hich its members bore to each
other.
As he treated on the subject of carrying on the war against
England, it was, doubtless, hostile towards that power; but this consequence followed from the object and nature of the stipulations,
and not from the manner of the intercourse. The Representatives
of these South American States, it is said, will carry on belligerant
Be it so; we shall not join in such councouncils at this Congress.
cils.
At the moment of invitation, our Government informed the

stated.
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ministers of those States, that we could not make ourselves a party
war between them and Spain, nor to councils for deliberating
on the means of its furtlier prosecution.
If, it is asked, we send ministers to a Congress composed altogether of bclligerants, is it not a breach of neutrality ? Certainly
Suppose, sir, that these ministers from
not: no man can say it is.
the new states, instead of Panama, were to assemble at Bogota,
where Ave already have a minister: their councils, at that place,
might be bclligerant, while the war should last with Spain. But

to the

should we, on that account, recall our minister from Bogota?
The whole argument rests on this; that because, at the same time
and place, the agents of the South American Governments may
negotiate about their own relations with each other, in regard to
their common war against Spain, therefore we cannot, at the same
time and place, negotiate with them, or any of them, upon our own
This proposition, sir, cannot be
neutral and commercial relations.
maintained; and, therefore, all the inferences from it fail.
But, sir, I see no proof that, as between themselves, the representatives of the South American States are to possess other than
I refer to the treaties, which are essentially
diplomatic powers.

and which hate been often read.
exceptions, (which I will notice,) the articles of these
treaties, describing the powers of the Congress, are substantially
like those in the treaty of Paris, in 1814, providing for the Congress
It was there stipulated that all the powers should send
at Vienna.
plenipotentiaries to Vienna, to regulate, in general Congress, the
arrangements to complete the provisions of the present treaty.
Now, it might have been here asked, how res:ulatcl How regulate
Sir, nobody asked such
regulate by votes?
in general Congress?
questions: simply because it was to be a Congress of plenipotentiaThe two exceptions which I have mentioned, are, that this
ries.
Congress is to act as a council and to interpret treaties; but there
is nothing in either of these to be done which may not be done dialike,

With two

—

plomatically.

What

is

more common than diplomatic intercourse,

and to interpret treaties? Or what more frequent than
that nations, having a common object, interchange mutual counsels
and advice, through the medium of their respective ministers? To
to explain

sir, to the test, let me ask, when these ministers
Panama, can they do anything but according to their
Have they any organization, any power of action,
instructions?
No more, sir, than the
or any rule of action common to them all?

bring this matter,

assemble

at

Everything is
respective ministers at the Congress of Vienna.
That proves the
settled by the use of the word Plenipotentiary.
meeting to be diplomatic, and nothing else. Who ever heard of a
a plenipotentiary burplenipotentiary member of the liCgislature?
gess of a city.'* or a plenipotentiary knight of the shire?
may dismiss all fears, sir, arising from the nature of this meetOur agents will go there, if they go at all, in the character of
ing.
ministers, protected by the public law, negotiating only for ourselves,
and not called on to violate any neutral duty of their own governIf it be so that this meeting has other powers, in consequence
ment.
of other arrangements between other States, of which I see no proof.

—
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wc are not party to these arrangements, nor can he in any way
As far as this government is concerned, nothing
afTected hy them.
can be done hut by negotiati<iii, as in other cases.
It has been affirmed, that tiiis measure, and the sentiments expressed by the Executive relative to its objects, are an acknowledged
departure from the neutral policy of the United States.
Sir, 1 deny
still,

there is an acknowledged dej)arture, or any departure at all, from
the neutral policy of the country.
What do we mean by our neutral policy?
IVot, I suppose, a blind and stupid inditlerence to whatever is passing around us; not a total disregard to approaching
events, or approaching evils, till they meet us full in the face. JVor
do we mean, by our neutral policy, that we intend never to assert
our rights by force.
No, sir.
mean by our policy of neutrality, that the great objects of national pursuit with us are connected
•with peace.
covet no provinces; we desire no conrpiests; we
entertain no ambitious projects of aggrandizement by war.
This
is our policy,
liut it does not follow, from this, that we rely less
than other nations, on our own power to vindicate our own rights.
know that the last logic of kings is also our last logic; that our

We

We

We

own

must be defended and maintained by our own arm;
peace or war may not always be of our own choosing. Our
neutral policy, therefore, not only justifies but requires, our anxious
attention to the political events which take place in the world, a
skilful perception of their relation to our own concerns, and an early
anticipation of their consequences, and firm and timely assertion of
what we hold to be our own rights, and our own interests. Our
neutrality is not a predetermined abstinence, either from remonstranOur neutral policy is a policy that protects neuces, or from force.
trality, that defends neutrality, that takes up arms, if need be, for
When it is said, therefore, that this measure departs
neutrality.
from our neutral policy, either that policy, or the measure itself, is
misunderstood.
It implies either that the object or the tendency of
the measure is to involve us in the war of other States, which I think
cannot be shown, or that the assertion of our own sentiments, on
points affecting deeply our own interests, may place us in a hostile
attitude with other States, and that, therefore, we depart from neutrality; whereas the truth is, that the decisive assertion, and the firm
support of these sentiments, may be most essential to the maintenance of neutrality.
An honorable member from Pennsylvania thinks this Congress
will bring a dark day over the United States.
Doubtless, sir, it is
an interesting moment in our history; but I see no great proofs of
thick coming darkness.
But the object of the remark seemed to be
to show that the President himself saw difficulties on all sides, and,
making a choice of evils, preferred rather to send ministers to this
Congress, than to run the risk of exciting the hostility of the States
by refusing to send. In other words, the gentleman wished to prove
that the President intended an alliance; although such intention is
and

interests

that

expressly disclaimed.
JNluch commentary has been bestowed on the letters of invitation
I shall not go through with verbal criticisms
from the ministers.
on these letters. Their general import is plain enough. I shall not
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gather together small and minute quotations, taking a sentence here,
a word there, and a syllable in a third place, dovetailing theni into
the course of remark, till the printed discourse bristles with inverI look to the gented commas, in every line, like a harvest-field.
eral tenor of the invitations, and I find that we are asked to take
1 look still more
part only in such things as concern ourselves.
carefully to the answers, and I see every proper caution, and proper
I look to the message, and I see that nothing is tliere
guard.
contemplated, likely to involve us in other men's quarrels, or that
may justly give offence to any foreign State. "VVith this, I am
satisfied.
I must now ask the indulgence of the Committee to an important
point in the discussion, I mean the Declaration of the President in
Not only as a member of the House, but as a citizen of the
1823.
country, I have an anxious desire that this part of our public hisSir, in my judgment the countory should stand in its proper light.

connected with that occurrence, which
I look upon it as
maintain, or which we may sacrifice.
a part of its treasures of reputation; and, for one, I intend to

try has a very high honor,

we may
guard

it.

us recur to the important political events which led to that
accompanied it. In the fall of 1822, the allied sovThe great subject of conereigns held their Congress at Verona.
sideration was the condition of Spain, that country then being under
The question was, whether Ferthe government of the Cortes.
dinand should be reinstated in all his authority, by the intervention
Russia, Prussia, France, and Austria, were inof foreign force.
clined to that measure; England dissented and protested; but the
course was agreed on, and France, with the consent of these other
continental powers, took the conduct of the operation into her own
In the spring of 1823, a French army was sent into Spain.
hands.
The popular government was overIts success was complete.
thrown, and Ferdinand reestablished in all his power. This invasion, sir, was determined on, and undertaken, precisely on the doctrines which the allied monarchs had proclaimed the year before, at
Laybach; and that is, that they had a right to interfere in the concerns of another State, and reform its government, in order to prevent the effects of its bad example; this bad example, be it rememNow, sir,
bered, always being the example of free government.
acting on this principle of supposed dangerous example, and having
put down the example of the Cortes in Spain, it was natural to inquire with what eyes they would look on the colonies of Spain, that
were following still worse examples. Would King Ferdinand and
his allies be content with what had been done in Spain itself, or
would he solicit their aid, and was it likely they would grant it, to
subdue his rebellious American Provinces.
Sir, it was in this posture of affairs, on an occasion which has already been alluded to, that I ventured to say, early in the session
of December, 1823, that these allied monarchs might possibly turn
their attention to America; that America came within their avowed
doctrine, and that her examples might very possibly attract their notice.
The doctrines of Laybach were not limited to any continent;
Sir, let

declaration, or
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Spain liad colonics in America, and Iiaving reformed Spain herself
to the true standard, it was not inip()ssil)lc that they might see fit to
complete the work by reconcilin<i, in tlicir way, the colonies to the

mother country. Now, sir, it (hd so happen, thfit as soon as the
Spanish Kinir was completely reestablished, he did invite the coIn the same
operation of his allies, in rcfrard to South America.
month of December, of 1S'2S, a formal invitation was addressed by
Spain to the courts of St. Petersburg, Vienna, Berlin, and Paris,
proposing to establish a conference at Paris, in order tiiat the Plenipotentiaries, there assembled, might aid Spain in adjusting the afThese affairs were proposed to bo
fairs of her revolted provinces.
adjusted in such manner as should retain the sovereignty of Spain
over them; and thougli the cooperation of the allies, I^y force of
arms, was not directly solicited such was evidently the object aimed at.

—

The King of Spain, in making this request to the memhcrs of the
Holy Alliance, argued, as it had been seen he might argue. He
quoted their own doctrines of Laybach; he pointed outthe pernicious
example of America; and he reminded them that their success, in
Spain itself, had paved the way for successful operations against the
of liberty on tliis side the Atlantic.
England
Tlic proposed meeting, however, did not take place.
had already taken a decided course; for, as early as October, JNIr.
Canning, in a conference with the French minister in London, informed him distinctly and expressly, that England would consider
any foreign interference, by force or by menace, in the dispute between Spain and the colonies, as a motive for recognising the latter,
without delay.
It is probable this determination of the English government was
known here, at the commencement of the session of Congress; and
it was under these circumstances, it was in this crisis, that Mr.
Monroe's declaration was made. It was not then ascertained whether a meeting of the Allies would, or would not, take place, to concert with Spain the means of reestablishing her power; but it was
plain enough they would be pressed by Spain to aid her operations;
and it was plain enough also, that they had no particular liking to
what was taking place on this side the Atlantic, nor any great disinThis was the posture of affairs; and, sir, I
clination to interfere.
concur entirely in the sentiment expressed in the resolution, of a
gentleman from Pennsylvania, (Mr. Marki.ey,) that this declaration
of Mr. IMonroe was wise, seasonable, and patriotic.
It has been said, in the course of this debate, to have been a
loose and vague declaration.
It was, I believe, sufficiently studied.
I have understood, from good authority, that it was considered,
weighed, and distinctly and decidedly approved by every one of the
Our government could not adopt,
President's advisers, at that time.
on that occasion, precisely the course which England had taken.
England threatened the immediate recognition of the Provinces, if
had althe Allies should take part with Spain against them.
ready recognised them. It remained, therefore, only for our government to say how we should consider a combination of the Allied
Powers, to effect objects in America, as affecting ourselves; and the
spirit

—We
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message was intended to say, wliat
such combination as dangerous to

does say, that we should regard
Sir, I agree with those who
maintain the proposition, and I contend against those who deny it,
that the message did mean something; that it meant much; and I
maintain, against both, that the declaration eflectcd much good, answered the end designed by it, did great honor to the foresight, and
the spirit of the government, and that it cannot now be taken back,
retracted or annulled, without disgrace.
It met, sir, with the entire
concurrence, and the hearty approbation of the country.
The tone
which it uttered found a corresponding response in the breasts of the
That people saw, and they refree people of the United States.
joiced to see, that, on a fit occasion, our weight had been thrown into the right scale, and that, without departing from our duty, we had
done something useful, and something effectual, for the cause of civil
liberty.
One general glow of exultation one universal feeling of
the gratified love of liberty
one conscious and proud perception of
the consideration which the country possessed, and of the respect
and honor which belonged to it pervaded all bosoms.
Possibly the
public enthusiasm went too far; it certainly did go far.
But, sir, the
sentiment which this declaration inspired was not confined to ourselves.
Its force was felt everywhere, by all those who could understand its object, and foresee its effect.
In that very House of
Commons, of which the gentleman from South Carolina has spoken
with such commendation, how was it there received.'' Not only, sir,
with approbation, but, I may say, with no little enthusiasm.
While
the leading minister expressed his entire concurrence in the sentiments and opinions of the American President, his distinguished
competitor in that popular body, less restrained by official decorum,
and more at liberty to give utterance to all the feeling of the occasion, declared that no event had ever created greater joy, exultation,
and gratitude, among all the free men in Europe; that he felt pride
in being connected by blood and language, with the people of the
United States; that the policy disclosed by the message, became a
great, a free, and an independent nation; and that he hoped his own
country would be prevented by no mean pride, or paltry jealousy,
from following so noble and glorious an example.
It is doubtless true, as I took occasion to observe the other day,
that this declaration must be considered as founded on our rights,
and to spring mainly from a regard to their preservation. It did not
commit us at all events to take up arms, on any indication of hostile
feeling by the powers of Europe towards South America.
If, for
example, all the States of Europe had refused to trade with South
America, until her States should return to their former allegiance,
that would have furnished no cause of interference to us.
Or if an
armament had been furnished by the allies to act against provinces
the most remote from us, as Chili or Buenos Ayres, the distance of
the scene of action diminishing our apprehension of danger, and
diminishing also our means of eflectual interposition, might still have
left us to content ourselves with remonstrance.
But a very diflerent case would have arisen, if an army, equipped and maintained by
these powers, had been landed on the shores of the Gulf of Mexico, and commenced the war in our own immediate neighbourhood.
it

us.

—

—

—
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SucIj an event might justly bo regarded as dangrrous to ourselves,
and, on that ground, to have called i'or decided and immediate interThe Heiitimtnts and the policy announced by the
ference by us.
declartition, thus understood, were, therefore, in strict conformity to
our duties and our interest.
Sir, 1 look on the message of December, 1823, as forming a bright
page in our history. I will neither help to erase it, or tear it out;
It did honor
nor shall it be, by any act .of mine, blurred or blotted.
to the sagacity of the government, and I will not diminish that
honor.
It elevated the hopes, and gratified the patriotism, of the
Over those hopes 1 will not bring a mildew; nor will I put
people.
that gratified patriotism to shame.
]?ut how slio\dd it happen, sir, that there should now be such a
new-born fear, on the subject of this declaration? The crisis is
over; the danger is past.
At the time it was made, there was real
ground for apprehension: now there is none. It was then possible, perhaps not improbable, that the allied powers might interfere
There is now no ground for any such fear. Most
with America.
of the gentlemen who have now spoken on the subject, were at that
They all heard the declaration. iVot one of them comtime here.
And yet, now, when all danger is over, we are vehementplained.
ly warned against the sentiments of the declaration.
To avoid this ai)parent inconsistency, it is, however, contended,
But of
that new force has been recently given to this declaration.
I see nothing in any instructions
this, I see no evidence whatever.
or communications from our government changing the character of
There is, as I have before said, in
that declaration in any degree.
one of INIr. Poinsett's letters, an inaccuracy of expression. If he
has recited correctly his conversation with the INIexican minister,
he did go too far: farther than any instruction warranted. 13ut,
taking his whole correspondence together, it is quite manifest that
he has deceived nobody, nor has he committed the country. On the
subject of a pledge, he put the Mexican minister entirely right.
He stated to him, distinctly, that this government had given no
pledge which others could call upon it to redeem. What could be
more explicit.' Again, sir: it is plain that Mexico thought us under no greater pledge than England: for the letters to the English
and American ministers, requesting interference, were in precisely
When this passage in INIr. Poinsett's letter was
tlic same words.
first noticed, we were assured there was and must be some other
iiuthority for it.
It was confidently said he had instructions, auAs little ground
thorising it, in his pocket.
It turns out otherwise.
is there to complain of anything in the Secretary's letter to JMr.
It
Poinsett.
It seems to. me to be precisely what it should be.
does not, as has been alleged, propose any cooperation between the
government of Mexico and our own. Nothing like it. It instructs
our ministers to bring to the notice of the Mexican government the
acting on
line of policy which we have marked out for ourselves
our own grounds, and for our own interests; and to suggest to that
government, acting on its own ground, and for its own interests, the
propriety of following a similar course.
Here, sir, is no alliance,
nor even any cooperation.

—
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So, again, as to the correspondence which refers to the appearance of the French fleet in the West India Seas. Be it remembered, that our government was contending, in the course of this correspondence with Mexico, for an equality in matters of commerce.
It insisted on being placed, in this respect, on the same footing as
To enforce this claim, our known
the other South American States.
friendly sentiments towards Mexico, as well as to the rest of the
new States, were suggested and properly suggested. Mexico
was reminded of the timely declaration which had been made of
She was reminded that she herself had been
these sentiments.
Avell inclined to claim the benefit resulting from that declaration,
when a French fleet appeared in the neighbouring seas; and she
was referred to the course adopted by our government on that occasion, with an intimation that she might learn from it how the same
government would have acted if other possible contingencies had
happened. What is there, in all this, of any renewed pledge, or
what is there of anything beyond the true line of our policy? Do
gentlemen mean to say that the communication made to France, on
Do they mean to repel and repudiate
this occasion, was improper?
That declaration was, that we could not see Cuba
that declaration?
If the House
transferred from Spain to another European power.
mean to contradict that be it so. If it do not, then, as the government had acted properly in this case, it did furnish ground to
believe it would act properly, also, in other cases, when they arose.
And the reference to this incident or occurrence by the Secretary,
was pertinent to the argument which he was pressing on the Mexican government.
I have but a word to say on the subject of the declaration against
European colonization in America. The late President seems to
have thought the occasion used by him for that purpose to be a proper one for the open avowal of a principle which had already been
Great and practical inconveniences, it was feared, might
acted on.
be apprehended, from the establishment of new colonies in America,
having a European origin and a European connexion. Attempts
of that kind, it was obvious, might possibly be made, amidst the
changes that were taking place, in Mexico, as well as in the more
Southern States. Mexico bounds us, on a vast length of line, from
There are many reasons
the Gulf of Mexico to the Pacific Ocean.
why it should not be desired by us, that an establishment, under
the protection of a difl^erent power, should occupy any portion of
We have a general interest, that through all the vast
that space.
territories rescued from the dominion of Spain, our commerce might
find its way, protected by treaties with governments existing on the
spot.
These views, and others of a similar character, rendered it
highly desirable to us, that these new States should settle it, as a

—

—
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part of their policy, not to allow colonization within their respective
True, indeed, we did not need their aid to assist us in
maintaining such a course for ourselves; but we had an interest in
their assertion and support of the principle as applicable to their
territories.

own

territories.

now proceed, Mr. Chairman,

to a few remarks on the subject
It is
of Cuba, the most important point of our foreign relations.
I
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I pray
the liinge on which interesting events may possibly turn.
gentlemen to review their oi)iiiions on this subject before they luUy
1 uiidcrstood the lumorable memlx-r livtm
commit themselves.
South Caroiina to say, that if Spain chose to transfer this Island to
any power in Europe, she had a right to do so, and we could not
I hardly feel
Sir, this is a delicate subject.
as it deserves; and I am not quite willing to
I must, however, dissent (iom
state here all that I think about it.
The right of
the opinion of the irentleman from South Carolina.
nations, on subjects of this kind, are necessarily very much modified
by circumstances. Because England or France could not riglitfully
complain of the transfer of Florida to us, it by no means follows,
as the gentleman supposes, that we could not complain of the ces-

interfere to prevent
competent to treat

it.

it

The plain difierence is, that the
sion of Cuba to one of them.
transfer of Florida to us was not dangerous to the safety of either
of those nations, nor fatal to any of their great and essential interProximity of position, neighbourhood, whatever augments
ests.
the power of injuring and annoying, very properly belong to the
The greater or less facility
consideration of all cases of this kind.
of access itself is of consideration in such questions, because it
It justifies,
brings, or may brins, weighty consequences with it.
for these reasons, and on these grounds, what otherwise might never
be thouf^ht of. By negotiation with a foreign power, Mr. Jefferson
Without any alteration of our Constitution,
obtained a province.
we have made it part of the United States, and its Senators and
Representatives, now coming from several States, are here among
Now, sir, if, instead of being Louisiana, this had been one
us.
of the provinces of Spain proper, or one of her South American
colonies, he must have been a madman, that should have proposed
high conviction of its convenience, arising
such an acquisition.
from proximity, and from close natural connexion, alone reconciled
Considerations of the same sort have
the country to the measure.

A

weight in other cases.
An honorable member from Kentucky, (]Mr. Wicki.iffe,) argues,
that although we might rightfully prevent another power from taking
Cuba fromSpain, by force, yet if Spain should choose to make the
voluntary transfer, we should have no right whatever to interfere.
Sir, this is

a distinction without a difference.

If

we

are likely to

have contention about Cuba, let us first well consider what our rights
And, sir, if we have any right to
are, and not commit ourselves.
interfere at all, it applies as well to the case of a peaceable, as to
If nations be at war, we are not judges
that of a forcible, transfer.
of the question of right, in that war; we must acknowledge, in both
parties, the mutual right of attack, and the mutual right of conquest.
It is not for us to set bounds to their belligerant operations, so long
Our right to interfere, sir, in any
as they do not affect ourselves.
such case, is but the exercise of the right of reasonable and necesIt is a high and delicate exercise of that right;
sary self-defence.
one not to be made but on grounds of strong and manifest reason,
The real question is, whether the possession
justice, and necessity.
of Cuba by a great maritime power of P^urope, would seriously
endanger our own immediate security, or our essential interests.
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I put the question, sir, in the language of some of the best considered state papers of modern times. The general rule of national
law, is, unquestionably, against interference, in the transactions of
There are, however, acknowledged exceptions, growother States.
ing out of circumstances, and founded in those circumstances.
These exceptions, it has been properly said, cannot, without danger,
be reduced to previous rule, and incorporated into the ordinary diplo
macy of nations. JVevertheless, they do exist, and must be judged
of, when they arise, with a just regard to our own essential interests,
but in a spirit of strict justice and delicacy also towards foreign States.
The ground of these exceptions is, as I have already stated, selfIt is not a slight mjury to our interest; it is not even
preservation.
a great inconvenience, that makes out a case.
There must be
danger to our security, or danger, manifest and imminent danger,
to our essential rights, and our essential interests.
Now, sir, let us
look at Cuba.
I need hardly refer to its present amount of commercial connexion with the United States.
Our statistical tables,
I presume, would show us, that our commerce with the Havanna
alone is more in amount than our whole commercial intercourse with
France and all her dependencies. But this is but one part of the
case, and not the most important.
Cuba, as is well said in the report of the Committee of Foreign Affairs, is placed in the mouth of
Its occupation by a strong maritime power would
the Mississippi.
be felt, in the first moment of hostility, as far up the Mississippi and
the Missouri, as our population extends.
It is the commanding point
See, too, how it lies in the very line of
of the Gulf of Mexico.
our coast wise traffic; interposed in the very highway between New

York and

New

Orleans.
estimated, or who can estimate, the effect of a
change, which should place this Island in other hands, subject it to
new rules of commercial intercourse, or connect it with objects of a
different and still more dangerous nature?
Sir, I repeat that I feel
no disposition to pursue this topic, on the present occasion.
purpose is only to show its importance, and to beg gentlemen not to
prejudice any rights of the country by assenting to propositions,
which, perhaps, may be necessary to be reviewed.
And here I differ again with the gentleman from Kentucky. He
thinks that, in this, as in other cases, we should wait till the event
comes, without any previous declaration of our sentiments upon
subjects important to our own rights or our own interests.
Sir, such
declarations are often the appropriate means of preventing that
which, if unprevented, it might be difficult to redress.
great object
in holding diplomatic intercourse, is frankly to expose the views and
objects of nations, and to prevent, by candid explanation, collision
and war. In this case, the government has said that we could not
assent to the transfer of Cuba, to another European State.
Can
we so assent? Do gentlemen think we can? If not, then it was
entirely proper that tiiis intimation should be frankly and seasonably
made. Candor required it; and it would have been unpardonable,
it would have been injustice, as well as folly, to have been silent,
while we might suppose the transaction to be contemplated, and then
to complain of it afterwards.
If we should have a subsequent right

Now,

sir,

who has

My

A
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we have a previous right, equally clear, of protesting;
and if the evil be one, which, when it comes, would allow us to apply
a remedy, it not only allows us, but it makes it our duty, also, to

to complain,

apply prevention.
But, sir, while some gentlemen have maintained, that on the subject of a transfer to any of th<! Euro|)ean powers, the President has
said too much, others insist that on that of the Islands being occuI
pied by Mexico or Colombia, he has said and done too little.
presume, sir, for my own part, that the strongest language has been
Heretofore that danger
directed to the source of greatest danger.
was, doubtless, greatest, which was apprehended from a voluntary
transfer.
The other has been met, as it arose; and, thus far, adeAnd here, sir, I cannot but say that
quately and sufficiently met.
1 never knew a more extraordinary argument than we have heard
on the conduct of the Executive on this part of the case. The
President is charged with inconsistency; and, in order to make this
out, public despatches are read, which, it is said, militate with one
another.
Sir, what are the facts ?
This government saw fit to invite the Emperor of Russia to use his endeavours to bring Spain to treat of
peace ^\'ith her revolted colonies. Russia was addressed on this
occasion as the friend of Spain; and, of course, every argument
which it was thought might have influence, or ought to have influence, either on Russia or Spain, was suggested in the corresponAmong other things, the probable loss to Spain, of Cuba
dence.
and Porto Rico, was urged; and the question was asked, how it was,
or could be, expected by Spain, that the United States could interfere, to prevent Mexico and Colombia from taking those Islands
from her, since she was their enemy, in a public Avar, and since she
pertinaciously, and unreasonably, as we think, insists on maintaining
the war; and since these Islands offered an obvious object of attack.-'
Was not this, sir, a very proper argument to be urged to Spain.
A copy of this despatch, it seems, was sent to the Senate, in confiNow, the
It has not been published by the Executive.
dence.
alleged inconsistency is, that^ notwithstanding this letter, the President has interfered to dissuade Mexico and Colombia from attacking Cuba; that, finding or thinking that those States meditated such
Sir,
a purpose, this government has urged them to desist from it.
was ever anything more unreasonable than this charge.'' Was it
not proper, that, to produce the desired result of peace, our government should address different motives to the different parties in the
Was it not its business to set before each party its dangers
war.-*
and its difficulties in pursuing the war? And if, now, by anything
unexpected, these respective correspondences have become public,
are these different views, addressed thus to different parties, and
with different objects, to be relied on as proof of inconsistency?
No government, not
It is the strangest accusation ever heard of.
wholly destitute of common sense, would have acted otherwise.
urged the proper motives to both parties. To Spain we urged
the probable loss of Cuba; we showed her the dangers of its capture by the new States; and we asked her to inform us on what
ground it was, that we could interfere to prevent such capture, since
''
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she was at war with these states, and they had an unquestionable
any of her territories; and especially she was
asked how she could expect good offices from us, on this occasion,
since she fully understood our opinion to be, that she was persisting
sort of desin the war without, or beyond, all reason, and with a
This was the appeal made to the good sense of Spain,
peration.
But, soon afterwards, having reason to suspect
through Russia.

right to attack her in

Colombia and Mexico were actually preparing to attack Cuba,
and knowing that such an event would most seriously affect us, our
government remonstrated against such meditated attack, and to the
In all this, who sees anything
present time it has not been made.
For myself, I think the course
either improper or inconsistent?
pursued showed a watchful regard to our own interest, and is wholly
free from any imputation, either of impropriety, or inconsistency.
There are other subjects, sir, in the President's message, which
have been discussed in the debate, but on which I shall not detain
the Committee.
It cannot be denied, that from the commencement of our government, it has been its object to improve and simpUfy the principles of
It may well be thought a fit occasion to urge
national intercourse.
these improved principles, at a moment when so many new States
are coming into existence, untrammeled, of course, with previous
and long established connexions or habits. Some hopes of benefit,
connected with these topics, are suggested in the message.
The abolition of private war on the ocean, is also among the subThis is not the first time that that
jects of possible consideration.
The late President took occasion to
subject has been mentioned.
For
enforce the considerations which he thought recommended it.
one, I am not prepared to say how far such abolition may be practicable, or how far it ought to be pursued; but there are views belonging to the subject, which have not been, in any degree, answered

that

or considered, in this discussion.
Sir, it is not always the party that has the pov/er of employhig
the largest military marine, that enjoys the advantage by authorising
It is not enough that there are brave and galprivateers in war.

must be something to be captured. Suppose, sir,
a war between ourselves and any one of the new States of South
America were now existing, who would lose most, by the practice
of privateering, in such a war? There would be nothing for us to
attack; while the means of attacking us would flow to our enemies
from every part of the world. Capital, ships, and men, would be
abundant in all their ports, and our commerce, spread over every
So, again, if war should unhapsea, would be the destined prey.
pily spring up among those States themselves, might it not be for
our interest, as being likely to be much connected by intercourse
with all parties, that our commerce should be free from the visitation
and search of private armed ships; one of the greatest vexations to
These, sir, are some of the conneutral commerce in time of war?
I have mentioned them only
siderations belonging to this subject,

lant captors; there

show

that they well deserve serious attention.
have not intended to reply to the many observations which have
been submitted to us, on the message of the President to this House,

to
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Certainly I am of opinion, that some of those
or that to the Senate.
observations merited an ansutT, and they have been answerc*! by
On two points only will I make a remark. It has been
others.
said, and often repeated, thai (he President in his message to the
Senate, has spoken of his own power in regard to missions, in terms
which the Constitution does not warrant. If gentlemen will turn
to the message of President Washington, relative to the mission to
Lisbon, in the 10th vol. of State Papers, they will see almost the
exact form of expression used in this case.
The other point, on
which I would make a remark, is the allegation, that an unfair use
has been made in the argument of the message, of General Washmgton's Farewell Address. There would be no end, sir, to comments and criticisms, of this sort, if they were to be pursued. I only
observe, that, as it appears to mc, the argument of the message, and
its use of the Farewell Address, are not fairly understood.
It is
not attempted to be inferred from the Farewell Address, that, according to the opinion of Washington, we ought now to have alliances with tbreign States.
No such thing. The Farewell Address
recommends to us, to abstain as much as possible from all sorts
of political connexion with the States of Europe, alleging, as the
reason for this advice, that Europe has a set of primary interests
of her own, separate from ours, and with which .we have no natural
connexion.
iNow the message argues, and ai'gues truly, that the
new South American States, not having a set of interests of their
own growing out of the balance of power, family alliances, &c.,
separate from ours, in the same manner, and to the same degree,
as the primary interests of Europe were represented to be; this
part of the Farewell Address, aimed at those separate interests
expressly, did not apply in this case.
But does the message inFar
fer from this the propriety of alliances with these new States?
from it. It infers no such thing. On the contrary, it disclaims all
such purpose.
There is one other point, sir, on which common justice requires a
word to be said. It has been alleged that there are material differAil
ences, as to the papers sent respectively to the two Houses.
this, as it seems to me, may be easily and satisfactorily explained.
In the first place, the instructions of May, 1823, which, it is said,
were not sent to the Senate, were instructions on which a treaty had
been already negotiated; which treaty had been subsequently ratified by the Senate.
It may be presumed, that when the treaty was
sent to the Senate, the instructions accompanied it; and if so, they
were actually already before the Senate; and this accounts for one
of the alleged differences. In the next place, the letter to Mr. INIiddleton, in Russia, not sent to the House, but now published by the
Senate, is such a paper as possibly the President might not think
proper to make public.
There is evident reason for such an inference.
And, lastly, the correspondence of Mr. Brown, sent here,
but not to the Senate, appears, from its date, to have been received
after the
it

to

communication

to the Senate.

Probably when sent

was also sent, by another message, to that body.
These observations, sir, are tedious and uninteresting.
be through with them.

And

here

I

might terminate

my

to us,

am glad
remarks.
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and relieve the patience, now long and heavily taxed, of the Committee.
But there is one part of the discussion, on which I must
ask to be indulged with a few observations.
have been taken by the honorable member from Virmeasure now in contemplation, and, indeed,
the whole policy of the government respecting Soutli America, is
the unhappy result of the influence of a gentleman formerly filling
To make out this, he has referred to certhe chair of this House.
He charges him
tain speeches of that gentleman delivered here.
with having become himself affected at an early day with what he is
pleased to call the South American fever; and with having infused
its baneful influence into the whole councils of the country.
If, sir, it be true, that that gentleman, prompted by an ardent love
of civil liberty, felt earlier than others, a proper sympathy for the
struggling colonies of South America; or that, acting on the maxim,
that revolutions do not go backward, he had the sagacity to foresee,
Pains,

sir,

ginia, to prove that the

earlier than others, the successful termination of those struggles; if,
thus feeling, and thus perceiving, it fell to him to lead the willing or
unwilling councils of his country, in her manifestations of kindness
to the new governments, and in her seasonable recognition of their
independence; if it be this which the honorable member imputes to
him; if it be by thia course of public conduct that he has identified
his name with the cause of South American liberty, he oivght to be
esteemed one of the most fortunate men of the age. If all this be,
It is enough
as is now represented, he has acquired fame enough.
for any man, thus to have connected himself with the greatest events
of the age in which he lives, and to have been foremost in measures
which reflect high honor on his country, in the judgment of mankind.
Sir, it is always with great reluctance that I am drawn to
speak, in my place here, of individuals; but I could not forbear what
I have now said, when I hear, in the House of Representatives, and
in this land of free spirits, that it is made matter of imputation and
of reproach, to have been first to reach forth the hand of welcome
and of succour to new-born nations, struggling to obtain, and to enjoy, the blessings of liberty.
are told that the country is deluded and deceived by cabalisCabalistic words!
If we express an emotion of pleastic words.
ure at the results of this great action of the spirit of political liberty;
if we rejoice at the birth of new Republican nations, and express
our joy by the common terms of regard and sympathy; if we feel and
signify high gratification that, throughout this whole continent, men
are now likely to be blessed by free and popular institutions; and if,
in the uttering of these sentiments, we happen to speak of sister
Republics; of the great American family of nations; or of the political system and forms of government of this hemisphere, then indeed, it seems, we deal in senseless jargon, or impose on the judgment and feeling of the community by cabalistic words! Sir, what
is meant by this.''
Is it intended that the People of the United States
ought to be totally indiflerent to the fortunes of these new neighbours? Is no change, in the lights in which we are to view them,
to be wrought, by their having thrown off foreign dominion, establish-
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ed independence, and instituted, on our very borders, republican
governments, essentially ailer our own example?
Sir, 1 do not wisli to overrate, 1 do not overrate, tlie profrress of
tbese new States in the ^reat work of establisbing a well-secured
1 know tliat to be a great attainment, and I know
popular liberty.
But, thank iiod, they are in the
they are but pupils in the school.
They are called to meet dilliculties, such as neither we
school.
For these, we ought to make large
nor our fathers encountered.
^Vhat have we ever known like the colonial vassalage
allowances.
of these States.' When did wc or our ancestors, feel, like them,
the weight of a political despotism that presses men to the earth, or
of that religious intolerance which would shut up heaven to all but
We belong to
Sir, we sprung from another stock.
the bigoted?
We have known nothing we have felt nothing of
another race.
the political despotism of Spain, nor of the heat of her fires of inNo rational man expects that the South can run the
tolerance.
same rapid career as the North; or that an insurgent province of
Spain is in the same condition as the English colonies, when they
There is, doubtless, much more
first asserted their independence.
But on that account
to be done, in the first than in the last case.
the honor of the attempt is not less; and if all difliculties shall be
The work may be more
in time surmounted, it will be greater.
arduous it is not less noble, because there may be more of ignorance to enlighten; more of bigotry to subdue; more of prejudice
If it be a weakness to feel a strong interest in the
to eradicate.
success of these great revolutions, I confess myself guilty of that
If it be weak to feel that I am an American, to think
weakness.
that recent events have not only opened new modes of intercourse,
but have created also new grounds of regard and sympathy between
ourselves and our neighbours; if it be weak to feel that the South,

—

—

her present state, is somewhat more emphatically a part of Amerthan when she lay obscure, oppressed, and unknown, under the
grinding bondage of a foreign power; if it be weak to rejoice, when,
even in" any corner of the earth, human beings are able to get up
from beneath oppression, to erect themselves, and to enjoy the proper happiness of their intelligent nature; if this be weak, it is a
weakness from which I claim no exemption.
day of solemn retribution now visits the once proud monarchy
The prediction is fulfilled. The soirit of Montezuma
of Spain.
in

ica,

A

and of the Incas might now well say,
" Art thou, too, fallen, Iberia 1 Do we see
The robber and the murderer weak as we 1
Thou that has w asted earth and dared despise
!

Alilve the wratli

and mercy of the skies,

Thy

pouip

Low

in the pit tliine avarice

is

in

llie

grave

;

thy glory laid

has made."

detain you only with one more reflection
cannot be so blind we cannot so shut up our
senses, and smother our faculties, as not to see, that in the progress
and the establishment of South American liberty, our own example
In their emergenhas been among the most stimulating causes.

Mr. Chairman:

on

this subject.

I will

We
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have looked to our experience; in their political instituthey have followed our models; in their deliberations, they
have invoked the presiding spirit of our own liberty. They have
looked steadily, in every adversity, to the great northern light.
In the hour of bloody conflict, they have remembered the fields
which have been consecrated by the blood of our own fathers; and
when they have fallen, they have wished only to be remembered,
with them, as men who had acted their parts bravely, for the cause
cies, they

tions

of liberty in the Western World.
If it be weakness to feel the sympathy of
Sir, I have done.
one's nature excited for such men, in such a cause, I am guilty of
If it be prudence to meet their proffered civility,
that weakness.
not with reciprocal kindness, but with coldness or with insult, I
choose still to follow where natural impulse leads, and to give up
that false and mistaken prudence, for the voluntary sentiments of

my

heart.

SPEECH
THE SENATE OF THE UNITED STATES, ON THE BILL FOR THE
RELIEF OF THE SURVIVING OFFICERS OF THE REVOLUTION.
APRIL 25, 1828.

IN

It has not been my purpose to take any part in the discussion of
My opinions in regard to its general object, I hope are
well known; and I had intended to content myself with a steady and
But, when the moment of final decispersevering vote in its favor.
ion has come, and the division is so likely to be nearly equal, I feel
it to be a duty to put not only my own vote, but my own earnest
wishes, also, and my fervent entreaties to others, into the doubtful
this bill.

scale.
sir, that the persons for whose benefit this
They
designed, are, in some respects, peculiarly unfortunate.
are compelled to meet not only objections to the principle, but, whichever way they turn themselves, embarrassing objections also to
One friend hesitates at this provision, and another at that;
detaiLs.
while those who arc not friends at all, of course oppose everything,
and propose nothing. When it was contemplated, heretofore, to
give the petitioners an outright sum, in satisfaction of their claim,
then the argument was, among other things, tliat the treasury could
not bear so heavy a draught on its means, at the present moment.
The plan is accordingly changed: an annuity is proposed; and then
the objection changes also; and it is now said, that this is but granting pensions, and that the pension system has already been carried
deeply hurt at the obserI confess, sir, I felt wounded
too far.
vations of the gentleman from Georgia. " So then," said he, " these
modest and high-minded gentlemen take a pension at last!" How is
it possible, that a gentleman of his generosity of character, and
general kindness of feehng, can indulge in such a tone of triumphant
irony towards a few old, gray headed, poor, and broken warriors of
There is, I know, something repulsive and opprothe revolution!
brious in the name of pension.
But, God forbid that I should taunt
them with it! ^Vith grief, heart-full grief, do I behold the necessity
which leads these veterans to accept the bounty of their country, in
Worn out and
a manner not the most agreeable to their feelings.
decrepit, represented before us by those, their former brothers in
arms, who totter along our lobbies, or stand leaning on their crutches.
I, for one, would most gladly support such a measure as should con-

It
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bill is
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once their services, their years, their necessities, and the
I would gladly give, with promptitude
delicacy of their sentiments.
and grace, with gratitude and delicacy, that which merit has earned,
and necessity demands.
Let us look
Sir, what are the objections urged against this bill?
at them, and see if they be real; let us weigh them, to know if they
For, sir, we are not acting on a slight matter.
Nor is
be solid.
what we do likely to pass unobserved now, or to be forgotten hereT regard the occasion as one full of interest and full of
after.
Those individuals, the little remnant of a gallant
responsibility.
band, whose days of youth and manhood were spent for their country in the toils and dangers of the field, are now before us, poor
and old, intimating their wants with reluctant delicacy, and asking
How we
succour from their country with decorous solicitude.
shall treat them, it behooves us well to consider, not only for their
sake, but for our own sake, also, and for the sake of the honor of
Whatever we do, will not be done in a corner. Our
the country.
constituents will see it; the people will see it; the world will see it.
Let us candidly examine, then, the objections which have been
raised to this bill; with a disposition to yield to them, if from necessity we must; but, to overcome them, if in fairness we can.
In the first place, it is said, that we ought not to pass the bill,
are
because it will involve us in a charge of unknown extent.
reminded, that when the general pension law for revolutionary soldiers passed, an expense v/as incurred far beyond what had been
contemplated; that the estimate, of the number of surviving revolutionary soldiers, proved altogether fallacious; and that, for aught we
know, the same mistake may be committed now.
Let me say, in the first place, that
Is this objection well-founded?
if one measure, right in itself, has gone farther than it was intended
to be carried, for want of accurate provisions, and adequate guards,
this may furnish a very good reason for supplying such guards and
provisions in another measure, but can afford no ground at all for
rejecting such other measure, altogether, if it be in itself just and
necessary.
should avail ourselves of our experience, it seems to
me, to correct what has been found amiss; and not draw from it an
undistinguishing resolution to do nothing, merely because it has
taught us, that, in something we have already done, we have acted
with too little care.
In the next place, does the fact bear out this
objection?
Is there any difficulty in ascertaining the number of the
officers' who will be benefited by this bill, and in estimating the
expense, therefore, which it will create? I think there is none.
The records in the department of war, and the treasury, furnish such
The dilievidence as that there is no danger of material mistake.
gence of the chairman of the committee has enabled him to lay the
facts, connected with this part of the case, so fully and minutely
before the Senate, that I think no one can feel serious doubt. Indeed,
it is admitted by the adversaries of the bill, that this objection does
not apply here with the same force as in the former pension-law.
It is admitted that there is a greater facility in this case than in that,
in ascertaining the number and names of those who will be entitled
to receive that bounty.

suit at

—
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This objection, thru, is not ioiuulcd in true principle; tind if it
I think we ought not to
were, it is not sustained l)y tlie liicts.
yiekl to it, unh'ss, (which 1 know is not the sentiment which pervades
the .Senate,') fechng tiiat tlie measure ought not to pass, we still prefer not to place our oi)position to it on a distinct and visible ground,
but to veil it under vague and general objecfions.
In the second place, it has been objected, that the operation of
the bill will be unequal, because all ofhcers of the same rank will receive equal benefit from it, although they entered the army at difSir, is not this that sort
ferent times, and were of different ages.
of inequality which must always exist in every general provision?
Would
Is it possible that any law can descend into such particulars ?
The bill is
there be any reason why it should do so, if it could?
intended for those, who, being in the Army in October, 1780, then
received a solenm promise of half-pay for life, on condition that
they would continue to serve through the war. Their ground of
)nerit, is, that whensoever they had joined the army, being thus solicited by their country to remain in it, they at once went for the
whole; tliey fastened their fortunes to the standards which they bore,
and resolved to continue their military service till it should termiThis
nate either in their country's success or in their own deaths.
How long they had been
is their merit and their ground of claim.
They were then
already in service, is immaterial and unimportant.
in service; the salvation of their country depended on their continCongress saw this imperative necessity, and
uing in that service.
earnestly solicited them to remain, and promised the compensation.
They saw the necessity, also, and they yielded to it.
The
But, again, it is said tliat the present time is not auspicious.
The venerable member from
bdl, it is urged, should not pass now.
North Carolina says, as 1 understood him, that he would be almost
as willing that the bill should pass at some other session, as be discussed at this. He speaks of the distresses of the country at the
present moment, and of another bill, now in the Senate, having, as
he thinks, the ellcct of laying new taxes upon the people. He is
But it ai)pears to me, with entire respect for the
for postponement.
honourable member, that this is one of the cases least of all fit for
postponement.
It is not a measure, that, if omitted this year, may
Before next year comes, those who need the
as well be done next.
To postpone for another year, an
relief may be beyond its reach.
annuity to persons already so aged; an annuity, founded on the merit of services which were rendered half a century ago; to postpone,
profor another whole year, a bill for the relief of deserving men,
posing not agsrandizcment but support; not emolument but bread;
is a mode of disposing of it, in which I cannot concur.
But it is argued, in the next place, that the bill ought not to pass,
because those who have spoken in its favor have placed it on difThey have not agreed, it is said, whether it is to
ferent grounds.
be regarded as a matter of right, or matter of gratuity, or bounty.
If some think the grant ought to
Is there weight in this objection?
be made, as an exercise of judicious and well deserved bounty, does
strict right,
it weaken that ground that others think it founded in
and that we cannot refuse it without manifest and palpable injustice?
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Or, is it strange, that those who feel the legal justice of the claim,
should address to those who do not feel it, considerations of a different character, but fit to have weight, and which they hope mayhave weio-ht? Nothing is more plain and natural than the course
which thi*s application has taken. The applicants, themselves, have
They advert to the
placed it on the ground of equity and law.
resolve of 1780, to the commutation of 1783, and to tlie mode of fundThey stand on their contract. This is perfectino^ the certificates.
On that basis, they can wield the argument themselves.
]y*natural.
Of what is required by justice and equity, they may reason even
But when the application is placed on different
in their own case.
grounds; when personal merit is to be urged, as the foundation of
a just and economical bounty; when services are to be mentioned;
privations recounted; pains enumerated; and wounds and scars
In all
counted; the discussion necessarily devolves to other hands.
that we have seen from these officers in the various papers presented by them, it cannot but be obvious to every one, how little is said
of personal merit, and how exclusively they confine themselves to
what they think their rights under the contract.
I must confess, sir, that principles of equity, which appear to me
as plain as the sun, are urged by the memorialists themselves with
They advance their claim
great caution, and much qualification.
of right, without extravagance or overstraining; and they submit to
it the unimpassioned sense of justice of the Senate.
For myself, I am free to say, that if it were a case between individual and individual, I think the officers would be entitled to relief
I may be mistaken, but such is my opinion.
in a court of equity.
My reasons are, that I do not think they had a fajr option, in regard
I do not think it was fairly in their
to the commutation of half-pay.
power to accept or reject that offer. The condition they were in,
and the situation of the country, compelled them to submit to whatever was proposed. In the next place it seems to me too evident
to be denied, that the five years' full pay was never really and fully
made to them. A formal compliance with the terms of the contract,
For these
not a real compliance, is at most all that was evet done.
reasons, I think, in an individual case, law and equity would reform
The conscience of chancery would deal with this
the settlement.
case as with other cases of hard bargains; of advantages obtained
by means of inequality of situation; of acknowledged debts, compounded from necessity, or compromised without satisfaction. But,
although such would be my v-iews of this claim, as between man
and man, I do not place my vote for this bill on that ground. I see
the consequence of admitting the claim, on the foundation of strict
I see at once, that, on that ground, the heirs of the dead
right.

would claim, as well as the

living;

and that other public creditors,

as well as these holders of commutation certificates, would also have
whereof to complain. I know it is altogether impossible to open
the accounts of the revolution, and to think of doing justice to

Mucli of suflering there necessarily was, that can neveverybody.
I do not,
er be paid for; much of loss that can never be repaired.
therefore, for myself, rest my vote on grounds leading to any such
I feel constrained to say, that we cannot do, and
consequences.
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ought not to tliink of (loinp, everything in regard to revohitionary
debts, which might be strictly right, if the whole settlement were
now to be gone over anew. 'Jhe honorable member from New
York [Mr. Van Buren,] has stated, what I think the true ground
I regard it as an act of discreet and careful bounty,
of the bill.
drawn forth by meritorious services, and by personal necessities. I
cannot argue, in this case, with the technicality of my profession;
and because I do not feel able to allow the claim on the ground of

mere

right, I

am

not willing, for that reason, to nonsuit the petition-

Suppose wo admit, as I do,
having made out their case.
that on the ground of mere right, it would not be safe to allow it;
or, suppose that to be admitted for which others contend, that there
is in the case no strict rigiit upon which, under any circumstances, the claim could stand; still, it does not follow that there is no
reasonable and proper foundation for it, or that it ought not to be
granted.
If it be not founded on strict right, it is not to be regarded as being, for that reason alone, an undeserved gratuity, or the
If that which is granted be not always
effusion of niere good will.
granted on the ground of absolute right, it does not follow that it is
granted from merely an arbitrary preference, or capricious benefiIn most cases of this sort, mixed considerations prevail,
cence.
Some consideration is due to the claim of
and ought to prevail
right; much to that of merit and service; and more to that of perIf I knew that ail the persons to be benefited by
sonal necessity.
this bill were in circumstances of comfort and competency, I should
But this I know to be otherwise. I cannot dwell
not support it.
with propriety, or delicacy, on this part of the case; but I feel its
single instance of affluence, or a few
force, and I yield to it.
cases where want does not tread close on those who are themselves
treading close on the borders of the grave, does not afl^ect the genI would not draw this
eral propriety and necessity of the measure.
reason lor the bill into too much prominence. We all know it exists;
ers, as not

A

and we may, I think, safely act upon it, without so discussing it as
to wound, in old, but sensitive, and still throbbing bosoms, feelings
which education inspired, the habits of military life cherished, and a
I confess I meet this
just self-respect is still desirous to entertain.
claim, not only with a desire to do something in favor of these
a manner indicative not only of decorum but
respect which years, age, public service,
patriotism, and broken fortune, command to spring up in every man-

do
of deep respect,
officers, but to

it

—

in

that

ly breast.
It is, then, sir, a mixed claim, of faith and public gratitude; of
It stands
justice and honorable bounty; of merit and benevolence.
on the same foundation as that grant, which no one regrets, of
which all are proud, made to the illustrious foreigner, who showed

himself so early, and has proved himself so constantly, and zealously, a friend to our country.
But then, again, it is objected, that the militia have a claim upon
us; that they fought at the side of the regular soldiers, and ought
It is known to be impossito share in the country's remembrance.
ble, to carry the measure to such an extent as to embrace the militia;

and

it

is plain, too, that

the cases are different.

The

bill,

as

I

have
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already said, confines itself to those who served not occasionally,
not temporarily, but permanently; who allowed themselves to be
counted on as men who were to see the contest through, last as long
as it might; and who have made the phrase, of " 'listing during the
war," a proverbial expression, signifying unalterable devotion to our
cause, through good fortune and ill fortune, till it reaches its close.
This is a plain distinction; and aUhough, perhaps, I might wish to
do more, 1 see good ground to stop here, for the present, if we must
The militia who fought at Concord, at Lexington,
stop anywhere.
and at Bunker's Hill, have been alluded to, in the course of this
Be assured, sir, there
debate, in terms of well-deserved praise.
could with difficulty be found a man, who drew his sword, or carried
his musket, at Concord, at Lexington, or Bunker's Hill, who would
wish you to reject this bill. They might ask you to do more; but
never to refrain from doing this. Would to God they were assembled here, and had the fate of the bill in their own hands!' Would
They
to God, the question of its passage was to be put to them!
would affirm it, with a unity of acclamation that would rend the roof
of the capitol.
I support the measure, then, Mr. President, because I think it a
I
proper and judicious exercise of well-merited national bounty.
think, too, the general sentiment of my own constituents, and of the
country, is in favor of it.
I believe the member from North Carolina, himself, admitted, that an increasing desire, that something should
be done for the revolutionary officers, manifested itself in the community. The bill will make no immediate or great draught on the
If 1 had supposed that
treasury.
It will not derange the finances.
the state of the treasury would have been urged against the passage of this bill, I should not have voted for the Delaware breakwater, because that might have been commenced next year; nor for
the whole of the sums which have been granted for fortifications; for
their advancement, with a little more or little less of rapidity, is not
But the present case is urgent. What we
of the first necessity.
do, should be done quickly.
Mr. President, allow me to repeat, that neither the subject, nor
Our own fellow citizens do not
the occasion, is an ordinary one.
few deserving
so consider it; the world will not so regard it.
soldiers are before us, who served their country faithfully through
That war was a civil war. It was commenced
a seven years' war.
on principle, and sustained by every sacrifice, on the great ground
They fought bravely, and bled freely. The cause
of civil liberty.
But the condition of things
succeeded, and the country triumphed.
did not allow that country, sensible as it was to their services and
merits, to do them the full justice which it desired.
It could not
entirely fulfil its engagements.
The army was to be disbanded; but
it was unpaid.
It was to lay down its own power; but there was no
government with adequate power to perform what had been promised
to it.
In this critical moment, what is its conduct.' Does it disgrace its high character? Is temptation able to seduce it.'' Does
it speak of righting itself?
Does it undertake to redress its own
wrongs, by its own sword ? Does it lose its patriotism in its deep

A

Jo/
sense of injury and injustice? Does military ambition cause its inFar, far otherwise.
tegrity to swerve?
It had laitlifully served and saved the country; and to that country it now referred, with uidiesitating conlldence, its claim and its
complaints.
It laid down its arms with alacrity; it mingled itself
with the mass of the conununity; and it waited till, in better times,
and under a new government, its services might be rewarded, and
Sir, this e.\am|tl(! is worth more,
the promises made to it tullilled.
far more, to the cause of civil liberty, than this bill will cost us.
can hardly recur to it too often, or dwell on it too much, for
Allow me to say
the honor of our country, and of its defenders.
again, that meritorious service in civil war is worthy of peculiar
consideration; not only because there is, in such war, usually less
power to re.'^train irregularities, but because, also, they expose all
prominent actors in them, to ditfurent kinds of danger. It is rebelThose who engage in it nntst look not only to
lion, as well as war.
the dangers of the Held, but to confiscation also, and attainder, and
ignominious death. With no etlicicnt and settled government, either
to sustain or to control them, and with every sort of danger before
them, it is great merit to have conducted with tidelity to the country, under every discouragement on the one hand, and with unconSo, sir,
querable bravery towards the common enemy on the other.
the otiicers and soldiers of the revolutionary army did conduct.
I would not, and do not underrate the services or the sufferings
I know well, that in the revolutionary contest, all made
of others.
sacrifices, and all endured sutierings; as well those who paid for
I know, that, in the records of
service, as those who performed it.
all the little municipalities of New England, abundant proof exists,
of the zeal with which the cause was espoused, and the sacrifices
I have often there read,
with which it was cheerfully maintained.
with absolute astonishment, the taxes, the contributions, the heavy
subscriptions, often provided for by disposing of the absolute necessaries of life; by which enlistments were procured, and food and
It would be, sir, to these same municipalities,
clothing furnished.
to these same little patriotic councils of revolutionary times, that I
should now look, with most assured confidence, for a hearty supThere, the scale of revolutionary
port of what this bill proposes.
There arc still those living, who speak of the
merit stands high.
19th of April, and the 17th of June, without thinking it necessary
These men, one and all, would rejoice to find that
to add the year.
those who stood by the country bravely, through the doubtful and
perilous struggle which conducted it to independence and glory, had
not been forgotten in the decline and close of life.
The objects, then, sir, of the proposed bounty, are most worthy
and deserving objects. The services which they rendered, were
in the highest degree useful and important.
The country to which
they rendered them, is great and prosperous.
They have lived to
see it glorious; let them not live to see it unkind.
For me, I can
give them but my vote, and my prayers; and I give them both with

We

my

whole heart.

—

:

SPEECHES
IN

THE SENATE OF THE UNITED STATES, ON THE RESOLUTION
OF MR. FOOTE RESPECTING THE SALE, &c. OF PUBLIC LANDS.
JAN.
The

1830.

Derember, 1829, as follows
Committee on Public Lands be instructed to inquire and report the
And whether it
qnantitv of public lands remaining unsold within each State and Territory.
resolution waf? introduced on the 29th of

"Resolved, That

:

the

be expedient to limit, for a certain period, the sales of the public lands to such lands only
as have heretiafore been offered for sale,

And,

price.

may

also,

whether the

office of

and are now subject to entry at the minimum

Surveyor General, and some of the land

not be abolished without detriment to the public interest; or whetiier

to adopt

On

it

offices,

be expedient

measures to hasten the sales and extend more rapidly the surveys of the public lands."

Mr. Benton of Missouri addressed the Senate; and on the 19th,
Mr. Hayne, of South Carolina, proceeded in the debate, and spoke at considerable length.
After he had concluded Mr. Webster rose to reply, but gave way, on motion of Mr. Benton
for

the 18th of Januai-y,

an adjournment.

On

the 20th,

Mr. Webster took

Nothing has been

the floor,

farther from

and spoke as follows

my

in the discussion of this resolution.

intention than to take any part
proposes only an inquiry on

It

a subject of much importance, and one in regard to which it might
mind of the mover, and of other gentlemen, that inquiry
and investigation would be useful. Although I am one of those who
do not perceive any particular utility in instituting the inquiry, I have,
nevertheless, not seen that harm would be likely to result from adoptIndeed, it gives no new powers and hardly iming the resolution.
poses any new duty, on the committee. All that the resolution proposes
should be done, the committee is quite competent, without the resoBut, sir, although
lution, to do by virtue of its ordinary powers.
I have felt quite indifferent about the passing of the resolution, yet
opinions were expressed yesterday on the general subject of the
public lands, and on some other subjects, by the gentleman from
South Carolina, so widely different from my own, that I am not wilIf I deemed the
ling to let the occasion pass without some reply.
resolution as originally proposed hardly necessary, still less do I
think it either necessary or expedient to adopt it, since a second
branch has been added to it to day. By this second branch, the committee is to be instructed to inquire whether it be expedient to adopt
measures to hasten the sales, and extend more rapidly the surveys
^
of the public lands.
strike the

'
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Now it appears, that, in furty years, Mr. President, wc have sdIcI
no more than about twenty millions of acres of pul)lic hinds. 'J'he
annual sales do rot now exceed, and never have exceeded, one milA million a year is, according to our experience, as
lion of acres.
much as the increase of population can bring into settlement. And
it appears, also, that we have, at this moment, sir, surveyed and in
the market, ready for sale, two hundred and ten millions of acres, or
Ail this vast mass, at this moment, lies on our hands,
thereabouts.
Can any man, looking to the real interfor mere want of purchasers.
ests of the country and the people, seriously tliink of incpiiring
whether we ought not still faster to ha.sten the pul)lic surveys, and
to bring, still more and more rapidly, other vast ([uantities into the
The truth is, that rapidly as population has increased, the
surveys have, nevertheless, outran our wants. There are more lands
They are now sold at low prices, and taken up as
than purchasers.
It
fast as the increase of people furnishes hands to take them up.
is obvious, that no artiticial regulation, no forcing of sales, no giving away of the lands even, can produce any great and sudden augmentation of population. The ratio of increase, though great, has
Hands for labor are multiplied only at a certain
yet its bounds.
rate.
The lands cannot be settled but by settlers; nor faster than
system, if now adopted, of forcing sales,
settlers can be found.
at whatever prices, may have the effect of throwing large quantities
into the hands of individuals, who would, in this way, in time, become themselves competitors with the government, in the sale of
own opinion has uniformly been, that the public lands
land.
should be offered freely, and at low prices; so as to encourage settlement and cultivation as rapidly as the increasing population of
the country is competent to extend settlement and cultivation.
Every actual settler should be able to buy good land, at a cheap
rate; but on the other hand, speculation by individuals, on a large
scale, should not be encouraged, nor should the value of all lands,
sold and unsold, be reduced to nothing, by throwing new and vast
quantities into the market at prices merely nominal.
I now proceed, sir, to some of the opinions expressed by the gentleman from South Carolina. Two or three topics were touched by
him, in regard to which he expressed sentiments in which I do not
at all concur.
In the first place, sir, the honorable gentleman spoke of the whole
course and policy of the government, towards those who have purchased and settled the public lands; and seemed to think this policy
wrong. He held it to have been, fi-om the first, hard and rigorous;
he was of opinion, that the United States had acted towards those
who had subdued the western wilderness, in the spirit of a stepmother; that the public domain had been improperly regarded as a
source of revenue; and that we had rigidly compelled payment for
He said we ought to
that which ought to have been given away.
have followed the analogy of other governments, which had acted
on a much more liberal system than ours, in planting colonies. He
dwelt, particularly, upon the settlement of America by colonics
from Europe; and reminded us, that their governments had not exacted from those colonists payment for the soil; with them, he said,
market.^

—

A
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had been thought, that the conquest of the wilderness was, itself,
an equivalent for the soil, and he lamented that we had not followed
that example, and pursued the same liberal course towards our own
emigrants to the West.
]\ow, sir, I deny, altogether, that there has been anything harsh
or severe, in the policy of the government towards the new states
On the contrary, I maintain, that it has uniformly
of the West.
pursued, towards those states, a liberal and enlightened system,
such as its own duty allowed and required; and such as their interThe government has been no stepest and welfare demanded.
mother to the new states. She has not been careless of their interests, nor deaf to their requests; but from the first moment, when
the territories which now form those states were ceded to the union,
down to the time in which I am now speaking, it has been the invariable object of the government, to dispose of the soil, according to
the true spirit of the obligation under which it received it; to hasten
its settlement and cultivation, as far and as fast as practicable; and
to rear the new communities into equal and independent states, at
the earliest moment of their being able, by their numbers, to form
a regular government.
I do not admit, sir, that the analogy to which the gentleman refers
There is no resemus, is just, or that the cases are at all similar.
blance between the cases upon which a statesman can found an
argument. The original North American colonists either fled from
Europe, like our New England ancestors, to avoid persecution, or
came hither at their own charges, and often at the ruin of their
Generally speaking, they defortunes, as private adventurers.
rived neither succour nor protection from their governments at
home. Wide, indeed, is the difference between those cases and
From the very origin of the government, these western lands,
ours.
and the just protection of those who had settled or should settle on
them, have been the leading objects in our policy, and have led to
expenditures, both of blood and treasure, not inconsiderable: not
indeed exceeding the importance of the object, and not yielded
grudgingly or reluctantly, certainly; but yet not inconsiderable,
though necessary sacrifices, made for high proper ends. The
Indian title has been extinguished at the expense of many millions.
There is still a much more material consideration.
Is that nothing
These colonists, if we are to call them so, in passing the Alleghany,
did not pass beyond the care and protection of their own governWherever they went, the public arm was still stretched over
ment.
parental government at home was still ever mindful of
them.
their condition, and "their wants, and nothing was spared, which a
it

.?

A

just sense of their necessities required.

Is

it

forgotten, that

one of the most arduous duties of the government,

it

was

in its earliest

years, to defend the frontiers against the northwestern Indians.^
Are the sufferings and misfortunes under Harmar and St. Clair,
Do the occurrences connected with
not worthy to be remembered.^
these military efforts show an unfeeling neglect of western interests?
And here, sir, wiiat becomes of the gentleman's analogy? What
English armies accompanied our ancestors to clear the forests of a
barbarous foe ? What treasures of the Exchequer were expended
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What governmental arm
in buying up the original title to the soil?
held its irgis over our fathers' heads, as they pioneered their way
Sir, it was not till General Wayne's victory, in
in the wilderness?
It was
171)4, that it could he said, we had coiKpiered the savages.
not till that period, that the government could have considered itself
as having established an entire abilitv to protect those who should
undertake the conquest of the wilderness. And here, sir, at the
It is now thirtylet us pause, and survey the scene.
years since that scene actually existed.
Let us, sir, look back,
and behold it. Over all that is now Ohio, there then stretched one
vast wilderness, unbroken, except by two small spots of civilized
At these
culture, the one at Marietta, and the other at Cinciruiati.
little openings, hardly each a pin's point ujion the map, the arm of
These
the tronticrman had levelled the forest, and let in the sun.
little |)atches of earth, and themselves almost overshadowed by the
overhanging boughs of that wilderness, which had stood and perpetuated itself, from century to century, ever since the creation,
were all that had then been rendered verdant by the hand of man. In
an extent of hundreds, and thousands of square miles, no other surThe
face of smiling green attested the presence of civilisation.
hunter's path crossed mighty rivers, flowing in solitary grandeur,
whose sources lay in remote and unknown regions of the wilderness.
It struck, upon the north, on a vast inland sea, over which the wintry tempests raged as on the ocean; all around was bare creation.
And,
It was fresh, untouched, unbounded, magnificent wilderness.
sir, what is it now?
Is it imagination only, or can it possibly be
fact, that presents such a change, as surprises and astonishes us,
when we turn our eyes to what Ohio now is? Is it reality, or a
dream, that in so short a period even as thirty-five years, there has
sprung up, on the same surface, an independent state, with a million
million of inhabitants
an amount of population
of people?
greater than that of all the cantons of Switzerland; equal to one
third of all the people of the United States, when they undertook to
accomplish their independence.
This new member of the republic
She is
has already left far behind her, a majority of the old states.
now by the side of Virginia and Pennsylvania; and, in point of numIf, sir,
bers, will shortly admit no equal but New York herself.
we may judge of measures by their results, what lessons do these
What inferenfacts read us, upon the policy of the government?
ces do they authorise, upon the general question of kindness, or
unkindness? What convictions do they enforce, as to the wisdom
and ability, on the one hand, or the folly and incapacity, on the other,
of our general administration of western affairs? Sir, does it not
require some portion of self-respect in us, to imagine, that if our
light had shone on the path of government, if our wisdom could

epoch of 1794,

five

A

!

have been consulted in its measures, a more rapid advance to strengtii
and prosperity would have been experienced? For my own part,
while I am struck with wonder at the success, I also look with admiration at the wisdom and foresight which originally arranged and
Its
prescribed the system for the settlement of the public domain.
operation has been, without a moment's interruption, to push the settlement of the western country to the full extent of our utmost means.
46
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But, sir, to return to the remarks of the honorable member from
South CaroHna. He says that Congress has sold these lands, and
put the money into the treasury, while other governments, acting
in a more liberal spirit, gave away their lands; and that we ought,
I shall not stop to state an account
also, to have given ours away.
between our revenues derived fi-om land, and our expenditures in
Indian treaties and Indian wars.
But, I must refer the honorable
gentleman to the origin of our own title to the soil of these territories, and remind him that we received them on conditions, and under trusts, which would have been violated by giving the soil away.
For compliance with those conditions, and the just execution of
those trusts, the public faith was solemnly pledged.
The public
lands of the United States have been derived from four principal
sources.
First, cessions made to the United States by individual
states, on the recommendation or request of the old Congress.
Second.
The compact with Georgia, in 1802. Third. The purchase
of Louisiana in 1803.
Fourth.
The purchase of Florida, in 1819.
Of the first class, the most important was the cession by Virginia,
of all her right and title, as well of soil as jurisdiction, to all the
territory within the limits of her charter, lying to the northwest of
the river Ohio.
It may not be ill timed to recur to the causes and
occasions of this and the other similar grants.
When the war of the revolution broke out, a great difference existed in different states, in the proportion between people and territory.
The northern and eastern states, with very small surfaces,
contained comparatively a thick population, and there was generally
within their limits, no great quantity of waste lands belonging to
the government, or the crown of Ensfland.
On the contrary, there
were in the southern states, in Virginia and in Georgia for example,
extensive public domains, wholly unsettled, and belonging to the
crown. As these possessions would necessarily fall from the crown,
in the event of a prosperous issue of the war, it was insisted that
they ought to devolve on the United States, for the good of the whole.
The war, it was argued, was undertaken and carried on at the common expense of all the colonies; its benefits, if successful, ought
also to be common; and the property of the common enemy, when
vanquished, ought to be regarded as the general acquisition of all.
TV hile yet the war was raging, it was contended that Congress ought
to have the power to dispose of vacant and unpatented lands, commonly called crown lands, for defraying the expenses of the war,
and for other public and general purposes. " Reason and Justice,"

Assembly of New Jersey, in 1778, "must decide, that the
property which existed in the crown of Great Britain, previous to
the present revolution, ought now to belong to the Congress, intrust
for the use and benefit of the United States.
They have fought and
bled for it, in proportion to their respective abilities, and therefore the
said the

reward ought not

Shall such states
to be predilectionally distributed.
as are shut out, by situation, from availing themselves of the least
advantage from this quarter, be left to sink under an enormous debt,
whilst others are enabled, in a short period, to replace all their expenditures from the hard earnings of the whole confederacy.'"

3G3
Moved by tlicsc considerations, and these addresses made it,
Congress took up tlie subject, and in September, 17B0, recommended to the several states in the union, havinj^ claims to western
territory, to make liberal cessions of a portion thereof to the United States; and on the 10th of October, 1780, Congress resolved,
that any lands, so ceded in |)ursuance of their preceding recommendation, should i)e disposed of for the conunon benefit of the United
States; should be settled and formed into distinct republican states,
to become members of the Federal union, with the same rights of
sovereignty, freedom and inde|)endence as the other states; and
that the lands should be granted, or settled, at such times, and unAgain
der such regulations, as should be agreed on by Congress.
in September 1783, Congress passed another resolution, c.\|)ressing the conditions on which cessions from states should be received;
and in October following, Virginia made her cession, reciting the
resolution, or act, of Se|)tend)er preceding, and then transferring her
title to her northwestern territory to the United States, upon the
express condition, that the lauds, so ceded, should be considered as
a common fund for the use and benefit of such of the United States
as had become or should become members of the confederation,
Virginia inclusive, and should be laithfully and bona tide disposed
The
of for that purpose, and for no other use or purpose whatever.
Massachusetts
grants from otiier states were on similar conditions.
and Connecticut both had claims to w estern lands, and both relinThese
quished them to the United States in the same manner.
P^irst,
grants were all made on three substantial conditions or trusts.
that the ceded territories should be formed into states, and admitted in due time into the union, with all the rights belonging to other
Second, that the lands should form a common fund to be
states.
Third, that
disposed of for the general benelit of all the states.
they should be sold and settled, at such time and in such manner as
Congress should direct.
jN'ow, sir, it is plain that Congress never has been, and is not now,

For the fulfilment
disregard these solemn conditions.
llow,
these trusts, the public faith was, and is, fully pledged,
then, would it have been possil)le for Congress, if it had been so disHow could they have folposed, to give away these public lands?
lowed the e.xample of other governments, if there had been such,
and considered the conquest of the wilderness an equivalent comThe states had looked to this.ferritory, perpensation for the soil?
haps too sanguinely, as a fund out of which means were to come to
It had been received as a fund, as
defray the expenses of the war.
To have given it away,
a fund Congress had bound itself to apply it.
would have defeated all the objects which Congress, and particular
states, had had in view, in asking and obtaining the cession, and
would have plainly violated the conditions, which the ceding states
at liberty to

of

all

—

own

grants.
admits, that the lands cannot be given away until
the national debt is paid; because, to a part of that debt they stand
But this is not the original pledge. There is, so to speak,
pledged.
an earlier mortgage. Before the debt was funded, at the moment of
the cession of the lands, and by the very terms of that cession, every

attached to their

The gentleman

364
union obtained an interest in them, as in a common
It has
Contrress has uniroimly adhered to this condition.
proceeded to sell the lands, and to realize as much from them, as was
compatible with the other trusts created by the same deeds of cession.
One of these deeds of trust, as I have already said, was, that the
lands sliould be sold and settled, at such time or manner as Congress
The government has always felt itself bound, in regard
shall direct.
to sale and settlement, to exercise its own best judo;ment, and not to
It has not felt itself at liberty to
transfer the discretion to others.
dispose of the soil, therefore, in large masses, to individuals, thus
It had stipulaleaving to them the time and manner of settlement.
If, for instance, in order to rid itself
ted to use its own judgment.
of the trouble of forming a system for the sale of those lands, and goinc into detail, it had sold the whole of what is now Ohio, in one mass,
to individuals, or companies, it would clearly have departed from its
And who can now tell, or conjecture, how great
just obligations.
would have been the evil of such a course } Who can say, what mischiefs would have ensued, if Congress had thrown these territories
Or who, on the other hand,
into the hands of private speculation.^
can now foresee, what the event would be, should the government depart from the same wise course hereafter; and, not content with such
constant absorption of the public lands as the natural growth of our
population may accomplish, should force great portions of them, at
nominal or very low prices, into private hands, to be sold and settled,
as and when such holders might think would be most for their own inHitherto, sir, I maintain. Congress has acted wisely, and
terests?
state in the

fund.

done

its

duty on this subject.

I

hope

it

will

continue to do

it.

— De-

parting from the original idea, so soon as it was found practicable and
convenient, of selling by townships. Congress has disposed of the soil
in smaller and still smaller portions, till, at length, it sells in parcels
of no more than eighty acres; thus putting it into the power of every
man in the country, hovv'ever poor, but who has health and strength,
to become a freeholder if he desires, not of barren acres, but of rich
and fertile soil. The government has performed all the conditions
While it has regarded the public lands as a common
of the grant.
fund, and has sought to make what reasonably could be made of them,
as a source of revenue, it has also applied its best wisdom to sell and
settle them, as fast and as happily as possible; and whensoever numbers would warrant it, each territory has been successively admitted
into the union, with all the rights of an independent state.
Is there then, sir, I ask, any well founded charge of hard dealing;
any just accusation for negligence, indifierence, or parsimony, which
is capable of being sustained against the government of the country,
Sir, I think there is not.
in its conduct, towards the new states?
But there was another observation of the honorable member,
which, I confess, did not a little surprise me. As a reason for
wishing to get rid of the public lands as soon as we could, and as we

—

might, the honorable gentleman said, he wanted no permanent
He wished to see the time when the governsources of income.
ment should not possess a shilling of permanent revenue. If he
could speak a magical word, and by that word convert the whole
The adminCapitol into gold, the word should not be spoken.
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consolidates the governand corrupts the people! Sir, I conl'oss I heard these scntinioiits uttered on this lloor, not without deep regret and pain.
1 am aware that these, and similar opinions, are espoused by certain persons out of the capitnl, and out of this government; but I
Cttnsolidation!
that
did not expect so soon to liud tlirm here.
Consolidation! Sir,
perpetual cry, both of terror and delusion
when gentlemen speak of the etlects of a conuuon fund, boloniring
to all the states, as having a tendency to consolidation, what do they
mean? Do they mean, or (-an they mean, anything more than that
the union of the states will be strengthened, by whatever contiiuies
or furnishes inducements to the people of the states to hold togethIf they mean merely this, then, no doubt, the public lands as
er?
well as everything else in which we have a connnon interest, tends
to consolidation; and to this species of consolidation every true
American ought to be attached; it is neither more nor less than
This is the sense in which the
strengthening the union itself.
framers of the constitution use the word consolidation; and in which
They tell us, in the letter submitting
sense I adopt and cherish it.
the constitution to the consideration of the country, that " In all
our deliberations on this subject, we kept steadily in our view that
Avhich appears to us the greatest interest of every true American,
the consolidation of our union, in which is involved our prosperity,
This important
felicity, safety, perhaps our national existence.
consideration, seriously and deeply impressed on our minds, led
each state in the convention to be less rigid on points of inferior
magnitude, than might have been otherwise expected."
This is the true
This, sir, is Gen. >Vashington's consolidation.
I wish to see no new powers drawn to
constitutional consolidation.
the general government; but I confess I rejoice in whatever tends
to strengthen the bond that unites us, and encourages the hope that
our union may be perpetual. And, therefore, I cannot but feel
re"-ret at the expression of such opinions as the gentleman has
avowed; because I think their obvious tendency is to weaken the
bond of our connexion. I know that there are some persons in the
part of the country from which the honorable member comes, who
iiahitually speak of the union in terms of indilference, or even of
The honorable member himself is not, I trust, and
disparagement.
istration of a fixed revenue, lie said, only

niont,

—
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can never be, one of these. They significantly declare, that it is
time to calculate the value of the union; and their aim seems to be
to enumerate, and to magnify all the evils, real and imaginary,
which the government under the union produces.
The tendency of all these ideas and sentiments is obviously to
bring the union into discussion, as a mere question of present and
temporary expediency nothing more than a mere matter of profit
and loss. The union is to be preserved, while it suits local and
temporary purposes to preserve it; and to be simdered whenever it
Union, of itself, is conshall be found to thwart such purposes.
It is
sidered by the disciples of this school as hardly a good.
only regarded as a possible means of good; or, on the other hand,
They cherish no deep and fixed regard
as a possible means of evil.
for it, flowing from a thorough conviction of its absolute and vital

—
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Sir, I deprecate and deplore this tone of
necessity to our welfare.
I deem far otherwise of the union of the
thinking and actinj^.
What
states; and so did the framers of the constitution themselves.
they said I believe; fully and sincerely believe, that the union of
I
the states is essential to the prosperity and safety of the states.
am a unionist, and in this sense, a national republican. I would
Far, indeed, in my wishes,
strengthen the ties that hold us together.

very far distant be the day, when our associated and fraternal stripes
shall be severed asunder, and when that happy constellation under
which we have risen to so much renown, shall be broken up, and be
seen sinking, star after star, into obscurity and night
Among other things, the honorable member spoke of the public
To that he holds the public lands pledged, and has expressed
debt.
Sir, I have always
his usual earnestness for its total discharge.
voted for every measure for reducing the debt, since I have been in
I wished it paid because it is a debt; and, so far, is a
Congress.
charge upon the industry of the country, and the finances of the
government. But, sir, I have observed, that, whenever the subject
of the public debt is introduced into the Senate, a morbid sort of
!

is manifested in regard to it, which I have been sometimes at
The debt is not now large, and is in a course
a loss to understand.
very kw years will see it extinof most rapid reduction.
'Now I am not entirely able to persuade myself that it is
guished.
not certain supposed incidental tendencies and effects of this debt,
rather than its pressure and charge as a debt, that cause so much
Possibly it may be regarded as in some deanxiety to get rid of it.
gree a tie, holding the different parts of the country together, by
If this be one of its effects, the
considerations of mutual interest.
Let me not be
eflect itself is, in my opinion, not to be lamented.
I would not continue the debt for the sake of any
misunderstood.
collateral or consequential advantage, such as I have mentioned.

fervor

A

I only

mean

gret.

At the same time;

to say, that that

consequence

itself is

that if there are others

not one that I reor who

who would,

do regret it, I differ from them.
As I have already remarked, sir, it was one among the reasons
assigned by the honorable member for his wish to be rid of the public lands altogether, that the public disposition of them, and the revenues derived from them, tend to corrupt the people. This, sir, I
These lands are sold at public
confess, passes my comprehension.
auction, or taken up at fixed prices, to form farms and freeholds.
Whom does this corrupt? According to the system of sales, a fixed
Does
proportion is everywhere reserved, as a fund for education.
education corrupt? Is the schoolmaster a corrupter of youth? the
spelling book, does it break down the morals of the rising generation? and the Holy Scriptures, are they fountains of corruption? Or
proif, in the exercise of a provident liberality, in regard to its own
perty as a great landed proprietor, and to high purposes of utility
towards others, the government gives portions of these lands to the
making of a canal, or the opening of a road, in the country where
the lands themselves are situated, what alarming and overwhelming
corruption follows from all this? Can there be nothing pure in government, except the exercise of mere control? Can nothing be done
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without corruption, but the impositions of penalty and restraint?
Whatever is positively benetic-ent, whatever is actively good, wliatever spreads abroad benefits and blessings which all can see, and all
can feel, whatever opens intercourse, augments p(»pidation, enhances
must all this be rethe value of property and dilluses knowledge
jected and reprobated as a dangerous and obnoxious policy, hurrying
us to the double ruin of a government, turned into despotism by the
mere exercise of acts of beneficence, and of a people, corrupted,
beyond hope of rescue, by the improvement of their condition?
The gentleman proceeded, sir, to draw a frightful picture of the
He spoke of the centuries that nuist elapse, before all the
future.
lands could be sold, and the great hardships that the states must suffer while the United States reserved to itself, within their limits,
Sir, this is all, or
such large portions of soil, not liable to taxation.
mostly imagination.
If these lands were leasehold property, if they
were held by the L nited States on rent, there would be much in the
But they are wild lands, held only till they can be sold; reidea.
served no longer than till somebody will take them up, at low prices.
As to their not being taxed, I would ask whether the states themselves,
Sir, if in any case
if they owned them, would tax them before sale?
any state can show that the policy of the United States retards her
settlement, or prevents her from cultivating the lands within her limBut I look upon the
its, she shall have my vote to alter that policy.
public lands as a public fund, and that we are no more authorised to give them away gratuitously than to give away gratuitously
I am quite aware, that the sums drawn
the money in the treasury.
annually from the western states make a heavy drain upon them, but
For that very reason, among others, I have althat is unavoidable.
ways been inclined to pursue towards them a kind and most lil)eral
policy, but I am not at liberty to forget, at the same time, what is
due to other states, and to the solemn engagements under which the

—

government rests.
I come now, Mr. President, to that part of the gentleman's speech,
which has been the main occasion of my addressing the Senate. The
East! the obnoxious, the rebuked, the always reproached East!
have come in, sir, on this debate, for even more than a common
If the honorable member from
share of accusation and attack.
South Carolina was not our original accuser, he has yet recited the
indictment against us with the air and tone of a public prosecutor.
lie has summoned us to plead on our arraignment; and he tells us
we are charged with the crime of a narrow and selfish policy; of endeavouring to restrain emigration to tiie West, and having that object
in view, of maintaining a steady opposition to western measures and
western interests. And the cause of all this narrow and scltish polI think he called it the accursicy, the gentleman tinds in the tariff"
This policy, the gentleman tells us, requires
ed policy of the tariff.
multitudes of dependent laborers, a population of paupers, and that
it is to secure these at home, that the East opposes whatever may induce to w^estern einijiration. Sir, I rise to defend the East. 1 rise
1 deto repel, both the charge itself, and the cause assigned lor it.
ny that the East has, at any time, shown an illiberal policy towards
the West. I pronounce the whole accusation to be without the least

We

—

368
foundation in any facts, existing either now, or at any previous time.
I deny it in the general, and I deny each and all its particulars. I deny the sum total, and 1 deny the detail. I deny that the East has
ever manilested hostility to the West, and I deny that she has adopted any policy that would naturally have led her in such a course.
Sir, I heg to say in regard to the
But the tarifi'I the tariff
East, that the original policy of the tariff is not hers, whether it he
If gentlemen
wise or unwise. jNfew England is not its author.
will recur to the tariff of 1816, they will find that this was not carIt was truly more a southern, than an
ried hy New England votes.
And what votes carried the tariff of 1824.^
eastern measure.
It is known to have been
Certainly, not those of New England.
made matter of reproach, especially against Massachusetts, that she
would not aid the tariff of 1824; and a selfish motive was imputed to
In point of fact, it is true that she did, indeed, opher for that also.
There were more votes in favor of that law
pose the tariff' of 1824.
in the House of Representatives, not only in each of a majority of
the western states, but even in Virginia herself also, than in MasIt was literally forced upon Nevv- England; and this
sachusetts.
shows how groundless, how void of all probability any charge must
be, which imputes to her hostility to the growth of the western states,
But leavas naturally flowing from a cherished policy of her own.
ing all conjectures about causes and motives, I go at once to the
fact, and I meet it with one broad, comprehensive, and emphatic
I deny, that in any part of her history, at any period of
negative.
the government, or in relation to any leading subject. New England
On the conhas manifested such hostility as is charged upon her.
trary, I maintain that, from the day of the cession of the territories
by the states to Congress, no portion of the country has acted, either
with more liberality or more intelligence, on the subject of the westThis statement,
ern lands, in the new states, than New England.
though strong, is no stronger than the strictest truths will w^arrant.
Let us look at the historical facts. So soon as the cessions were
obtained, it became necessary to make provision for the government
and disposition of the territory the country was to be governed.
This, for the present, it was obvious, must be by some territorial
system of administration. But the soil, also, was to be granted and
Those immense regions, large enough almost for an empire,
settled.
were to be appropriated to private ownership. How was this best
What system for sale and disposition should be adoptto be done t
Two modes for conducting the sales presented themselves; the
ed.''
one a southern, and the other a northern mode. It would be tedious, sir, here, to run out these different systems, into all their disThat which was
tinctions, and to contrast their opposite results.
adopted was the northern system, and is that which we now see in
That which was rejectsuccessful operation in all the new states.
ed, was tlie system of warrants, surveys, entry, and location; such
It is not necessary to extend these
as prevails south of the Ohio.
remarks into invidious comparisons. This last system, is that which,
as has been emphatically said, has sliinp:lcd over the country to which
Everyit was applied, with so many conflicting titles and claims.
body acquainted with the subject knows how easily it leads to specI

!
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ulation and litigation
two great calamities in a new country. From
the system actually establislied, these evils are banished.
iVow, sir,
in etlecting this great measure, the first important measure on the
whole subject, iVew England ae(ed with vigor and efl'ect, and the
latest posterity of those who settled northwest of the Ohio, will have
reason to remember, witli gratitude, her patriotism and her wisdom.
The system adopted was her own system. She knew, for she had
tried and proved its value.
It was the oldfashioned way of surveying lands, before the issuing of any title papers, and then of inserting accurate and precise descriptions in the |)atents or grants, and
proceeding with regular reference to metes and bounds.
Tiiis gives
to original titles, derived from government, a certain and (ixj-d character; it cuts up litigation by the roots, and the settler commences
his labor with the assurance that he has a clear title.
It is easy to
perceive, but not easy to measure, the importance of this in a new
country.
INew England gave this system to the west; and while it
remains, there will be spread over all the west one monument of
her intelligence in matters of government, and her practical good
sense.
At the foundation of the constitution of these new north western
states, we arc accustomed, sir, to praise the lawgivers of antiquity;
we help to perpetuate the fame of Solon and Lycurgus; but I doubt
whether one single law of any lawgiver, ancient or modern, has produced effects of more distinct, marked, and lasting character, than
That instrument was drawn by Nathan Dane,
the ordinance of '87.
It was adopted, as I
then, and now a citizen of jMassachusetts.
think I have understood, without the slightest alteration; and certainly it has hajjpened to few men, to be the authors of a political
measure of more large and enduring consequence. It fixed, forever, the character of the population in the vast regions northwest of
It impresthe Ohio, by excluding t>om them involuntary servitude.
sed on the soil itself, while it was yet a wilderness, an incapacity to
It laid the interdict against perbear up any other than freemen.
sonal servitude, in original compact, not only deeper than all local
Under the cirlaw, but deeper, also, than all local constitutions.

cumstances then existing, I look upon this original and seasonable
We see its consequences at this
provision, as a real good attained.
moment, and we shall never cease to see them, perhaps, while the
Ohio shall flow. It was a great and salutary measure of prevention.
Sir, I should fear the rebuke of no intelligent gentleman of Kentucky, were I to ask whether, if such an ordinance could have been
applied to his own state, while it yet was a wilderness, and before
Boone had passed the gap of the Alleghany, he does not suppose it
would have contributed to the ultimate greatness of that commonwealth? It is, at any rate not to be doubted, that where it did apply,
or measured in
it has produced an effect not easily to be described,
the growth of the states, and the extent and increase of their popuNow, sir, this great measure again was carried by the North
lation.

There were, indeed, individuals elsewhere
favorable to it; but it was supported as a measure, entirely by the
If New England had been governed
votes of the northern states.
by the narrow and selfish views now ascribed to her, this very meaand by the Nortli alone.
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sure was, of all others, the best calculated to thwart her purposes.
It was of all things, the very means of rendering certain a vast emiShe looked to that
gration from her own population to the west.
consequence only to disregard it. She deemed the regulation a most
useful one to the states that would spring up on the territory, and adShe adhered to the principle
vantao-eous to the country at large.
of it perseveringly, year after year, until it was finally accomplished.
Leaving then, Mr. President, these two great and leading measures, and coming down to our own times, what is there in the history
of recent measures of government that exposes New England to
I assert, boldly,
this accusation of hostility to western interests?
that in all measures conducive to the welfare of the West, since my
acquaintance here, no part of the country has manifested a more
I beg to say, sir, that I do not state this with a
liberal policy.
view of claiming for her any special regard on that account. Not
She does not place her support of measures on the ground
at all.
of tavor conferred far otherwise. What she has done has been consonant to her view of the general good, and therefore she has done
She has sought to make no gain of it; on the contrary, individit:
uals may have felt undoubtedly some natural regret, at finding the
relative importance of their own states diminished, by the growth
of the West. But New England has regarded that as in the natural
Let me see, sir,
course of things, and has never complained of it.
any one measure favorable to the West, which has been opposed by
New England, since the government bestowed its attention to these
western improvements. Select Avhat you will, if it be a measure of
acknowledged utility, I answer for it, it will be found, that not only
were New England votes for it, but that New England votes carried
Will you take the Cumberland road? who has made that? Will
it.
you take the Portland Canal? whose support carried that bill? Sir,
at what period beyond the Greek kalends, could these measures, or
measures like these, have been accomplished, had they depended on
Why, sir, we know that we
the votes of southern gentlemen?
must have waited till the constitutional notions of those gentlemen
had undergone an entire change. Generally speaking, they have
done nothing, and can do nothing. All that has been effected, has
been done by the votes of reproached New England. I undertake
to say, sir, that if you look to the votes on any one of these measures, and strike out from the list of ayes the names of New England
members, it will be found that in every case, the South would then
have voted doAvn the West, and the measure would have failed. I do
not believe any one instance can be found where this is not strictly
true.
I do not believe that one dollar has been expended for these
purposes beyond the mountain, which could have been obtained without cordial cooperation and support from New England.
Sir, I put the gentleman to the West itself
Let gentlemen who
have sat here ten years, come forth and declare, by what aids, and
by whose votes they have succeeded, in measures deemed of essential importance to their part of the country.
To all men of sense
and candor, in or out of Congress, who have any knowledge upon
the subject. New England may appeal, for refutation of the reproach
now attempted to be cast upon her in this respect.

—
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I take liberty to repeat, tliat I make no claim, on behaU' of New
England, or on account of tliat w bicli I liave not stated. Slic does
not profess to bave acted out of favor; lijr it would not become her
Siie solicits for no especial thanks; but, in the
so to have acted.
consciousness of having done her duty in these things, uprightly
and honestly, and with a fair and lib(Mal spirit, be assured she will
repel, whenever she thinks the occasion calls for it, an unjust and
groundless imputation of partiality and sellishness.
The gentleman alluded to a report of the late Secretary of the
Treasury, which, according to his reading or construction of it, recommended what he calls the tariff policy, or a branch of that policy;
that is, the restraining of emigration to the West, for the purpose of
keeping hands at home, to carry on manufactures. 1 think, sir, that
the gentleman misappreiiemled the meaning of the secretary, in the
1 understand him only as sayinterpretation given to his remarks.
ing, that since the low price of lands at the West acts as a constant
and standing bounty to agriculture, it is, on that account, the more
Jiut, sir,
reasonable to provide encouragement for manufactures.
even if the secretary's observation were to be understood as the gentleman understands it, it would not be a sentiment borrowed from
any New England source. Whether it be right or wrong, it does

not originate in that quarter.
In the course of these remarks, Mr. President, I have spoken of
the supposed desire, on the part of the Atlantic states, to check,
or at least not to hasten, western emigration, as a narrow policy.
Perhaps I ought to have qualified the expression; because, sir, I
am now about to quote the opinion of one, to whom I would impute
I am now about to refer you to the language of a
nothing narrow.
gentleman of much and deserved distinction, now a member of the

The genother House, and occupying a prominent situation there.
In 1825, a debate arose in the
tleman, sir, is from South Carolina.
House of Representatives, on the subject of the western road. It
happened to me to take some part in the debate; I was answered by
the honorable gentleman to whom I allude, and I replied.
pardoned, sir, if I read a part of this debate.

May

I

be

" The gentleman from Massachusetts has urged," said Mr. McD.,
" as one leading reason why the government should make roads to
the West, that these roads have a tendency to settle the public lands;
that they increase the inducements to settlement, and that this is a
Sir, 1 differ entirely from his views on the subject.
national object.
lands are settling quite fast enough; that our
public
the
that
think
I
people need want no stimulus to urge them thither; but want rather
a check, at least on that artificial tendency to western settlement,
which we have created by our own laws.
" The gentleman says, that the great object of government, with
respect to those lands, is not to make them a source of revenue, but
argument
to get them settled.— What would have been thought of this
It amounts to this, that those states are
in the old thirteen states?
vortex to
to offe.r a bonus of their own impoverishment, to create a
aspresent
the
at
sir,
Look,
population.
floating
swallow up our
In no part of Europe will you see the
pect of the southern states.
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same
ruin

indications of decay.

Deserted villages

— impoverished lands thrown out of

—houses

cultivation.

falling to

Sir, I believe

had never been sold, the aggregate amount
of the national wealth would have been greater at this moment.
Our population, if concentrated in the old states and not ground
down by tariffs, would have been more prosperous and wealthy.
But every inducement has been held out to them to settle in the west,
until our population has become sparse, and then the etfects of this
sparseness are now to be counteracted by another artificial system.
Sir, I say if there is any object worthy the attention of this governIf
ment, it is a plan which shall limit the sale of the public lands.
But
those lands were sold according to their real value, be it so.
while the government continues as it does to give them away, they
will draw the population of the older states, and still farther increase
the eflect which is already distressingly felt, and which must go to
And this, sir, is held
diminish the value of all those states possess.
I
out to us as a motive for granting the present appropriation.
would not, indeed, prevent the formation of roads on these considSir, there is an
erations, but I certainly would not encourage it.
additional item in the account of the benefits which this government
It is the sale of the public
has conferred on the western states.
At this moment we are selling to the
lands at the minimum price.
people of the West, lands at one dollar and twenty-five cents, which
are worth fifleen, and which would sell at that price if the markets
were not glutted."
Mr. Webster observed, in reply, that " the gentleman from South
Carolina had mistaken him, if he supposed that it was his wish so to
hasten the sales of the public lands, as to throw them into the hands
His idea only went as far as
of purchasers, who would sell again.
this: that the price should be fixed so low as not to prevent the settlement of the lands, yet not so low as to allow speculators to purchase.
Mr. W. observed that he could not at all concur with the
gentleman from South Carolina, in wishing to restrain the laboring
classes of population in the eastern states from going to any part of
our territory, where they could better their condition; nor did he
suppose such an idea was anywhere entertained. The observations
of the gentleman had opened to him new views of policy on this
subject, and he thought he now could perceive why some of our
states continued to have such bad roads; it must be for the purpose
The gentleman from
of preventing people from going out of them.
South Carolina supposes, that if our population had been confined
to the old thirteen states, the aggregate wealth of the country would
have been greater than it now is. But sir, it is an error, that the
increase of the aggregate of the national wealth, is the object chiefly to be pursued by government.
The distribution of the national
wealth is an object quite as important as its increase.
He was not
surprised that the old states, not increasing in population so fast as
was expected (for he believed nothing like a decrease was pretended) should be an idea by no means agreeable to gentlemen from
those states; we are all reluctant in submitting to the loss of relative
importance but this was nothing more than the natural condition
of a country densely populated in one part, and possessing in anoththat if the public lands
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er a vast tract of unscttliMl

land.-^.

The

jjIuii

of the fTcndeinan wont

men witiiwho have all
own part, he was

to reverse the order of nature, vainly ex|)eclin<i to retain
in a small

and comparatively unprodiictive territory

'

For his
the M'orld hoforo them where to choose.'
in favor of lettinnj population tal<e its own course; he should experience no feeling of mortilication if any of his constituents liked better to settle on the Kansas or Arkansas, or elsewhere within our
The gentleman
territory; let them go, and be happier if they could.
says, our aggregate of wealth would have l)oen greater if our population had been restrained within the limits of the old states; but does
he not consider population to be wealth? And has not this been increased by the settlement of a new and fertile country r Such a
country presents the most alluring of all jjrospects to a young and
weight and
laboring man; it gives him a freehold
it olfers to him
respectability in society; and above all, it presents to him a prospect
Sir, these are induceof a permanent i)rovision for his children.
ments which never were resisted, and never will be; and, were the
whole extent of country filled with population up to the Rocky
mountains, these inducements would carry that population forward
Sir, it is in vain to talk; indito the shores of the Pacific ocean.
viduals will seek their own good, and not any artificial aggregate of
A young enterprising and hardy agriculturist,
the national wealth.
can conceive of nothing better to him than plenty of good, cheap

—

—

land."

The
with the reading of these extracts I leave the subject.
will bear me witness that I am not accustomed to allude to
local opinions, nor to compare, nor contrast ditlerent portions of the
I have often suffered things to pass which I might propcountry.
erly enough have considered as deserving a remark, without any
But I have felt it my duty, on this occasion, to vindiobservation.
cate the state I represent from charges and imputations on her public
character and conduct, which I know to be undeserved and unfounIf advanced elsewhere, they might be passed, perhaps, withded.
Sir,

Senate

—

is said here, is supposed to be entitled
and to deserve public attention it derives imporAs a true
tance and dignity from the place where it is uttered.
representative of the state which has sent me here, it is my duty,
and a duty which I shall fulfil, to place her history and her conduct,
her honor and her character, in their just and proper light, so often
as I think an attack is made upon her, so respectable as to deserve

out notice.

But whatever

—

to public regard,

to

be repelled.

Mr. \V. concluded by moving the

indefinite

postponement of the

resolution.

Mr. Benton

replied.

Thursday, January 21. Mr. Chambers of Marjland expressed a hope, tliat the Senate
would postpone the discussion until Monday, as Mr. Webster, who had taken a part in it,
liad unavoidable engagements out of the Senate, and could not conveniently attend.
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Mr. Hayne said

that

liad created sensations

some

tilings

had

fallen

from the gentleman from Massachusetts which
to relieve himself. The gentleman

from wliich he would desire at once

his weapon, and he (Mr. H.) wished for an opportunity to return the fire.
Mr. Webster remarked that he was ready to receive it, and wished the discussion to proMr. Hayne then took the floor, and spoke at much length. After which Mr. Webceed.

had discharged

ster addressed the

Senate as follows

'
:

—

Mr. President, When the mariner has been tossed, for many
days, in thick weather, and on an unknown sea, he naturally avails
himself of the first pause in the storm, the earliest glance of the
sun, to take his latitude, and ascertain how far the elements have
Let us imitate this prudence, and,
driven him from his true course.
before we float farther on the waves of this debate, refer to the point
from which we departed, that we may at least be able to conjecture
where we now are. I ask for the reading of the resolution.
The Secretary read the resolution, as follows:
<'
Resolved, That the Committee on Public Lands be instructed to
inquire and report the quantity of public lands remaining unsold
within each state and territory, and whether it be expedient to limit,
for a certain period, the sales of the public lands to such lands only
as have heretofore been ofiered for sale, and are now subject to enAnd, also, whether the oftice of Surveyor
try at the minimum price.
General, and some of the Land Offices, may not be abolished without detriment to the public interest; or whether it be expedient to
adopt measures to hasten the sales, and extend more rapidly the surveys of the public lands."
have thus heard, sir, what the resolution is, which is actually
before us for consideration; and it will readily occur to every one
that it is almost the only subject about which sometliing has not
been said in the speech, running through two days, by which the
Senate has been now entertained by the gentleman from South CarEvery topic in the wide range of our public affairs, whether
olina.
Everything, general or local, whether belonging
past or present
to national politics, or party politics, seems to have attracted more
or less of the honorable member's attention, save only the resolution
He has spoken of everything but the public
before the Senate.

We

—

lands.

They, have escaped

his notice.

To

that subject, in all his

excursions, he has not paid even the cold respect of a passing glance.
When this debate, sir, was to be resumed, on Thursday morning,
me to be elseit so happened that it would have been convenient for
where. The honorable member, however, did not incline to put off
He had a shot, he said, to return,
the discussion to another day.
and he wished to discharge it. That shot, sir, which it was kind
thus to inform us was coming, that we might stand out of the way,
or prepare ourselves to fall before it, and die with decency, has now
been received. Under all advantages, and with expectation awakened by the tone which preceded U, it has been discharged, and
has spent its force. It may become me to say no more of its effect,

than that,

if

nobody

is

found, after

all,

either killed or

time, in the history of
vigor and success of the war have not quite
sounding phrase of the manifesto.
it, it

is

not the

iirst

wounded by

human affairs,
come up to the

that the
lot^y

and

—
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The gentleman, sir, in declining to postpone the dehate, told the
Senate, with the emphasis of his hand upon his hnart,that thoro was
something rankling here, which iic wished to relieve.
[Mr. Hayne
rose, and disclaimed having used the word )7/»/i7i/ig.]
It would not,
Mr. President, he sale tor the lioiiorable member to appeal to those
around him, upon the question, whether he did, in tact, make use of
that word.
But he may have been unconscious of it. At any rate,
it is enough that he disclaims it.
JJut still with or without the use of
that particular word, he had yet something licrc, he said, of which he
wished to rid himself by an immediate reply. In this respect, sir, I
have a great advantage over the honorable gentleman. There is nothing Aere, sir, which gives me the slightest uneasiness; neither fear, nor
anger, nor that, which is sometimes more troublesome than either
the consciousness of having been in the wrong.
There is nothing,
either originating here, or now received lure by the gentleman's
shot.
Nothing original, for I had not the slightest feeling of disrespect or unkindness towards the honorable member.
Some passages, it is true, had occurred since our acquaintance in this body, which
I could have wished might have been otherwise; but I had used philosophy and forgotten them.
When the honorable member rose,
in his first speech, I paid him the respect of attentive listening; and
when he sat down, though surprised, and I must say even astonished,
at some of his opinions, nothing was farther iiom my intention than
to commence any personal warfare: and through the whole of the
few remarks I made in answer, I avoided, studiously and carefully,
everything which I thought possible to be construed into disrespect.
And, sir, while there is thus, nothing originating here, which I m ished,
at any time, or now wish to discharge, I must repeat, also, that nothing has been received here, which rankles, or in any way gives me
annoyance. I will not accuse the honorable member of violating
the rules of civilized war,
I will not say, that he poisoned his arrows.
But whether his shafts were, or were not, dipped in that,
which would have caused rankling, if they had reached, there was
not, as it happened, quite strength enough in the how to bring them to
their mark.
If he wishes now to gather up those shafts, he must
look for them elsewhere; they will not be found fixed and quivering
in the object, at which they were aimed.
The honorable member complained that I had slept on his speech.

—

on it, or not slept at all. The moment the honodown, his friend from Missouri rose, and with
much honeved commendation of the speech, suggested that the impressions which it had produced, were too charming and delightful
to be disturbed by other sentiments or other sounds, and proposed
Would it have been quite amiable,
that the Senate should adjourn.
Must I not have
in me, sir, to interrupt this excellent good feeling?
been absolutely malicious, if I could have thrust myself forward, to
destroy sensations, thus pleasing? Was it not much better and kinder, both to sleep upon them myself, and to allow others, also, the
But if it be meant, by sleeping
pleasure of sleeping upon them?
upon his speech, that I took time to prepare a reply to it, it is quite
a mistake; owing to other engagements, I could not employ even the
interval, between the adjournment of the Senate, and its meeting
I

must have

rable

slept

member

sat
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Neverthe next morning, in attention to the subject of this debate.
I did sleep
theless, sir, the mere matter of fact is undoubtedly true
on the gentleman's speech; and slept soundly. And I slept equally
It is
well on his speech of yesterday, to which I am now replying.
quite possible that in this respect, also, I possess some advantage
over the honorable member, attributable, doubtless, to a cooler tem-

—

perament on

my

part; for, in truth, I slept

upon

his

speeches remark-

But the gentleman inquires, why he was made the object
ably well.
was he singled out? If an attack has been
of such a reply.?
made on the East, he, he assures us, did not begin it it Avas the
gentleman from Missouri. Sir, I answered the gentleman's speech,
because I happened to hear it: and because, also, I chose to give an

Why

—

answer to that speech, which, if unanswered, I thought most likely
I did not stop to inquire who was
produce injurious impressions.
I found a responsible endorser bethe original drawer of the bill.
fore me, and it was my purpose to hold him liable, and to bring him
to

But, sir, this interrogatory
He
of the honorable member was only introductory to another.
proceeded to ask me, whether I had turned upon him, in this debate,
from the consciousness that I should find an overmatch, if I ventured on a contest with his friend from Missouri. If, sir, the honorable
member, ex gratia modeslice, had chosen thus to defer to his friend,
and to pay him a compliment, without intentional disparagement to
others, it would have been quite according to the friendly courtesies
I am not
of debate, and not at all ungrateful to my own feelings.
one of those, sir, who esteem any tribute of regard, whether light and
occasional, or more serious and deliberate, which may be bestowed
on others, as so much unjustly withholden from themselves. But the
tone and manner of the gentleman's question, forbid me that I thus
I am not at liberty to consider it as nothing more than
interpret it.
It had an air of taunt and disparagement,
a civility to his friend.
something- of the loftiness of asserted superiority, which does not
It was put as a question
allow me" to pass it over without notice.
for me to answer, and so put, as if it were difficuh for me to answer.
Whether I deemed the member from Missouri an overmatch for
It seems to me, sir, that this is extraordimyself, in debate here.
nary language, and an extraordinary tone, for the discussions of

to his just responsibility, without delay.

this body.

Those terms are more applicable
Matches and overmatches!
Sir,
elsewhere than here, and fitter for other assemblies than this.
This is a
the gentleman seems to forget where, and what, we are.
Senate: a Senate of equals: of men of individual honor and personal
We know no masters we
character, and of absolute independence.
acknowledge no dictators. This is a hall for mutual consultation and
I offer mydiscussion; not an arena for the exhibition of champions.
self, sir, as a match for no man; I throw the challenge of debate at
no man's feet. But, then, sir, since the honorable member has put
the question, in a manner that calls for an answer; I will give him an
answer; and I tell him, that, holding myself to be the humblest of
the members here, I yet know nothing in the arm of his friend from
Missouri, either alone, or when aided by the arm of his friend from
South Carolina, that need deter, even me, from espousing whatever

—

:
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may choose to espouse, from debating whenever I may
choose to debate, or from speakinjf whatever 1 may see fit to say,
on the floor of the Senate. Sir, when uttered as matter of commendation or coni|)Hin('iit, 1 shuiihl dissent from nothing wliich the
honorable member niiglit say of liis friend.
Still less do 1 i)ut forth
any pretensions of my own.
liut, when put to uie as matter of taunt,
1 throw it back, and say to the gentleman that he could possil)ly say
nothing less likely than such a com|)arison, to wound my pride of
personal character.
The anger of its tone rescued the remark from
intentional irony, which, otherwise, probably, would have been its
general acceptation.
JJut, sir, if it be imagined that by this mutual
quotation and conunendation; il" it be supposed that, by casting the
characters of the drama, assigning to each his part to one the attack;
to another the cry of onset; or, if it be thought that by a loud and
empty vaunt of anticipated victory, any laurels are to be won here;
if it be imagined, especially, that any, or all these tilings will shake
any purpose of mine, I can tell the honoral)le member, once for all,
that he is greatly mistaken, and that he is dealing with one of whose
temper and character he has yet much to learn. Sir, I shall not allow myself, on this occasion, I hope on no occasion, to be betrayed
into any loss of temper; but if provoked, as I trust I never shall be,
into crimination and recrimination, the honorable member may, perhaps, find, that, in that contest, there will be blows to take as well
as blows to give; that others can state comparisons as significant, at
least, as his own, and that his impunity may, possibly, demand of him
whatever powers of taunt and sarcasm he may possess, I commend
him to a prudent husbandry of his resources.
But, sir, the Coalition! The Coalition! Ay, "the murdered
Coalition!" The gentleman asks, if I were led or frighted into this
debate by the spectre of the Coalition " Was it the ghost of the
murdered Coalition," he exclaims, " which hatnited the member from
Massachusetts; and which, like the ghost of Banquo, would never
down.^" " The murdered Coalition!" Sir, this charge of a coalition,
in reference to the late administration, is not original with the honWhether as a
It did not spring up in the Senate.
orable member.
fact, as an argument, or as an embellishment, it is all borrowed.
He adopts it, indeed, from a very low origin, and a still lower preIt is one of the thousand calumnies with which the
sent condition.
It was a charge,
press teemed, during an e.xcited political canvass.
of which there was not only no proof or probability, but which was,
jVo man of common informain itself, wholly impossible to be true.
opinions I

:

—

Yet it was of that class of falsetion ever believed a syllable of it.
hoods, which, by continued repetition, through all the organs of detraction and abuse, are capable of misleading those who are already
far misled, and of further fanning passion, already kindling into flame.
Doubtless it served in its day, and, in greater or less degree, the
end designed by it. Having done that, it has sunk into the general
stale and loathed calumnies. It is the very cast off slough of
a polluted and sliameless press. Incapable of further mischief, it lies
It is not now, sir, in the power
in the sewer, lifeless and despised.
of the honorable member to give it dignity or decency, by attempting
He cannot change
to elevate it, and to introduce it into the Senate.
48

mass of
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—

On the
from what it is, an object of general disgust and scorn.
contrary, the contact, if he choose to touch it, is more likely to drag
him down, down, to the place Avhere it lies itself
But, sir, the honorable member was not, for other reasons, entirely
happy in iiis allusion to the story of Banquo's murder, and Banquo's
It was not, I think, the friends, but the enemies of the murghost.
dered Banquo, at whose bidding his spirit would not down. The
honorable gentleman is fresh in his reading of the English classics,
and can put me right if I am wrong; but, according to my poor
recollection, it was at those who had begun with caresses, and ended
with foul and treacherous murder, that the gory locks were shaken!
The ghost of Bancjuo, like that of Hamlet, Avas an honest ghost.
it

It knew where its appearance would
and who would cry out, a ghost! It made itself visible in the right quarter, and compelled the guilty, and the conscience
smitten, and none others, to start, with,

disturbed no innocent man.

It

strike terror,

" Pr^ythee, see there! behold!
"
If I stand here, I saw him!

— look!

lo

THEIR eyeballs were seared (was it not so, sir?) who had thought to
shield themselves, by concealing their own hand, and laying the imputation of the crime on a low and hireling agency in wickedness;
who had vainly attempted to stiHe the workings of their own coward consciences, by ejaculating, through white lips and chattering
I have misread the great poet
teeth, " Thou canst not say I did it!"
if those who had no way partaken in the deed of the death, either
found that they were, or feared that ihcy should be, pushed from their
stools by the ghost of the slain, or exclaimed, to a spectre created
their own fears, and their own rem.orse, " Avaunt! and quit our

by

sight!"

There is another particular, sir, in which the honorable member's
quick perception of resemblances might, I should think, have seen
something in the story of Banquo, making it not altogether a subject
Those who murdered Banquo,
of the most pleasant contemplation.
what did they win by it? Substantial good? Permanent power?
Or disappointment, rather, and sore mortitication; dust and ashes the common fate of vaulting ambition, overleaping itself?
Did
not evenhanded justice ere long commend the poisoned chalice to
their own lips?
Did they not soon lind that for another they had
" tiled their mind?" that their ambition, though apparently for the
moment succesful, had but put a barren sceptre in their grasp?

—

—

Ay,

—

sir,

" A barren sceptre in their gripe.
Thence to be wrenched by an unlineal hand,
No son of their'' s succeeding ."
Sir, I need pursue the allusion no farther.
I leave the honorable gentleman to run it out at his leisure, and to derive from it all
the gratification it is calculated to administer.
If he finds himself

pleased with the associations, and prepared to be quite satisfied,
though the parallel should be entirely completed, I had almost said,
I am satisfied also
A^cs, sir, I will think
but that I shall think of

—

of

that.
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In the course of my observations the other day, INFr. President, I
paid a passing tribute of respect to a very worthy man, J\Ir. J)an(', of
Massacluisctts.
It so happened tiiat he drew tiic ordinance of 1787,
fur the government of the nortliwestern territory.
man of so
niucii ability, and so little pretence; of so great a ca|)acity to do good,
and so unmixed a disposition to do it for its own sake; a gentleman
who had acted an important part, forty years ago, in a measure the
influence of which is still deeply felt in the very matter which was
the subject of debate, might, 1 thought, receive from me a commendatory recognition.
But the honorable member was inclined to be facetious on tlje subject.
He was rather disposed to make it matter of ridicule, that I
had introduced into the del)ate the name of one JVathan Dane, of wliom
he assures us he had never l)efore heard. Sir, if the honorable
member had never before heard of Mr. Dane, I am sorry for it. It
shows him less acquainted with the public men of the country, than
I had supposed.
Let me tell him, however, that a sneer from him,
at the mention of the name of iMr. Dane, is in bad taste.
It may
well be a higii mark of ambition, sir, either with the licjuorable gentleman or myselt', to accomplish as much to make our names known
to advantage, and remembered with gratitude, as Mr. Dane has accomplished.
But the truth is, sir, I suspect, that Mr. Dane lives a
little too far north.
He is of Massachusetts, and too near the north
If his
star to be reached by the honorable gentleman's telescope.
sphere had haj)pened to range south of Mason and Dixon's hne, he
might, probably, have come within the scope of his vision!
1 spoke, sir, of the ordinance of 1787, which prohibited slavery,
in all future times, northwest of the Ohio, as a measure of great wisdom and foresight; and one which had been attended with highly bene-

A

and permanent consequences. I supposed, that on this point,
no two gentlemen in the Senate could entertain dilicrent opinions.
But, the simple expression of this sentiment has led the gentleman,
not only into a labored defence of slavery, in the abstract, and on
principle, but, also, into a warm accusation against me, as having
attacked the system of domestic slavery now existing in the southern
states.
For all this, there was not the slightest foundation, in any
I did not utter a single word which
thing said or intimated by me.
any ingenuity could torture into an attack on the slavery of the South.
I said, only, that it was highly wise and useful in legislating for the
ficial

northwestern country, while it was yet a wilderness, to prohibit the
introduction of slaves: and added, that I presumed, in the neighbouring state of Kentucky, there was no reflecting and intelligent gentleman, who would doubt, that if the same prohibition had been extended, at the same early period, over that commonwealth, her
strength and population would, at this day, have been far greater
than they are.
If these opinions be thought doubtful, they are, nevThey
ertheless, I trust, neither extraordinary nor disrespectful.
And yet, sir, the gentleman's
attack nobody and menace nobody.
optics have discovered, even in the mere expression of this sentiment, what he calls the very spirit of the Missouri question! He
represents me as making an onset on the whole South, and mani-

—

festing a spirit

which would intefere with, and disturb,

their

domes-
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Sir, this injustice no otherwise surprises me, than as
committed here, and committed without the shghtest pretence
I say it only surprises me, as being done here;
of ground for it.
for I know full well, that it is, and has been, the settled policy of

tic

condition!

it is

some persons

in the South, for years, to represent the people of the

to intefere with them, in their own exclusive and
This is a delicate and sensitive point, in southern
peculiar concerns.
feeling; and of late years it has always been touched, and generally
with effect, whenever the object has been to unite the whole South
This feeling, always
against northern men, or northern measures.
carefully kept alive, and maintained at too intense a heat to admit
discrimination or reflection, is a lever of great power in our political
machine. It moves vast bodies, and gives to them one and the same
But it is without all adequate cause; and the suspicion
direction.
which exists, wholly groundless. There is not, and never has been,
a disposition in the North to intefere with these interests of the South.
Such interference has never been supposed to be within the power
The slavery
of government; nor has it been, in any way, attempted.
of the South has always been regarded as a matter of domestic policy, left with the states themselves, and with which the federal government had nothing to do. Certainly, sir, I am, and ever have
been of that opinion. The gentleman, indeed, argues that slavery,
Most assuredly, 1 need not say I differ
in the abstract, is no evil.
I regard dowith him, altogether and most widely, on that point.
mestic slavery as one of the greatest of evils, both moral and politBut though it be a maladay, and whether it be curable,
ical.
and if so, by what means; or, on the other hand, whether it be the
vulmis immedicabile of the social system, I leave it to those whose
And this I believe, sir,
right and duty it is to inquire and to decide.
Let us look
is, and uniformly has been, the sentiment of the North.
a little at the history of this matter.
When the present constitution was submitted for the ratification
of the people, there were those who imagined that the powers of the
government which it proposed to establish, might, perhaps, in some
possible mode, be exerted in measures tending to the abolition of
This suggestion would of course attract much attention in
slavery.
In that of Virginia, Governor Randolph
the southern conventions.

North as disposed

—

—

said:

" I hope there is none here, who, considering the subject
calm light of philosophy, will make an objection dishonorable

—

in

to

the

Vir-

that at the moment they are securing the rights of their
citizens, an objection is started, that there is a spark of hope that those
unfortunate men now held in bondage, may, by the operation of the

ginia

general government, be made free."
At the very first Congress, petitions on the subject were presented,
The Pennsylvania society for
if I mistake not, from different states.
promoting the abolition of slavery took a lead, and laid before Congress a memorial, praying Congress to promote the abolition by such
powers as it possessed. This memorial was referred, in the House of
Representatives, to a select committee, consisting of Mr. Foster, of
New Hampshire, Mr. Gerry, of Massachusetts, Mr. Huntington, of
Connecticut, Mr. Lawrence, of New York, Mr. Sinnickson, of New

—

—
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Jersey^ Mr. Hartley of Pennsylvania, and IMr. Parker, of A'^irpinia,
all of them, sir, as you will observe, northern men, but tlie last.
This committee, made a report, whicii was committed to a committee
of the whole House, and there considered and discussed on several
days; and being amended, although without material alteration, it
was made to express tiirce distinct propositions, on the subject of
First, in the words of the conslavery and the Slave Trade.
stitution; that Congress could not, prior to the year 1808, prohibit the
migration or importation of such persons as any of the states, then
Second, that Congress had
existing, should tliink proper to admit.
authority to restrain the citi/.(Mis of the United States from carrying on
the African slave trade, for the purpose of sup|)lying foreign counOn this proposition, our early laws against those who engage
tries.
The third proposition, and that Avhich
in that traffic are founded.
bears on the present question, was expressed in the following terms:
" Resolved, That Congress have no authority to interfere in the
emancipation of slaves, or in the treatment of them in any of the
states; it remaming with the several states alone to provide rules and
regulations therein, which lumianity and true policy may require."
This resolution received the sanction of the House of RepresenAnd now, sir, the honorable
tatives so early as March, 1790.
member will allow me to remind him, that not only were the select
committee who reported the resolution, with a single exception, all
northern men, but also that of the members then composing the
House of Representatives, a large majority, I believe nearly two-

—

thirds, w-ere northern

men

also.

and
from that day to this, it has never been maintained or contended,
that Congress had any authority to regulate, or interfere with, the
No northern gentleman,
condition of slaves in the several states.
to my knowledge, has moved any such question in either House of
Congress.
The fears of the South, whatever fears they might have entertained, were allayed aqd quieted by this early decision; and so remained, till they were excited afresh, without cause, but for collateral
and indirect purposes. When it become necessary, or was thought
so, by some political persons, to find an unvarying ground for the
exclusion of northern men from confidence and from lead in the
affairs of the Repul)lic, then, and not till then, the cry was raised,
and the feeling industriously excited, that the influence of northern men in the pul)lic councils would endanger the relation of
For myself, I claim no other merit, than that
master and slave.
this fross and enormous injustice towards the whole North, has not
wrought upon me to change my opinions, or my political conduct.
smart of
I hope I am above violating my principles, even under the
Unjust suspicions and undeserved reinjury and false imputations.
proach, whatever pain I may experience from them, will not induce
me, I trust, nevertheless, to overstep the limits of constitutional
The domestic slavery
duty, or to encroach on the rights of others.
of the South I leave where I find it— in the hands of their own govNor do I complain of the
It is their affair, not mine.
ernments.
peculiar effect which the magnitude of that population has had in

The House agreed

to insert these resolutions in its journal;

We

know,
the distribution of power under this federal government.
sir, that the representation of the states in the other House is not
know that great advantage, in that respect, is enjoyed
equal.
by the shivc-hokhng states ; and we know, too, that the intended
equivalent for that advantage, that is to say, the imposition of direct
taxes in the same ratio, has become merely nominal; the habit of the
government being almost invariably to collect its revenue from other
Nevertheless, I do not complain: nor
sources and in other modes.

We

would

I

countenance any movement to

alter this

arrangement of

—

let it stand;
It is the original bargain, the compact
representation.
The union itself is too
let the advantage of it be fully enjoyed.
full of benefit to be hazarded in propositions for changing its origiI go for the constitution as it is, and for the union as it is.
nal basis.
But I am resolved not to submit, in silence, to accusations, either
against myself individually, or against the North, wholly unfounded
and unjust; accusations which impute to us a disposition to evade the
constitutional compact, and to extend the power of the government
All
over the internal laws and domestic condition of the states.
such accusations, wherever and whenever made, all insinuations of

the existence of any such purposes, I know, and feel to be grounAnd we must confide in southern gentlemen
dless and injurious.
themselves; we must trust to those whose integrity of heart and
man-nanimity of feeling will lead them to a desire to maintain and
disseminate truth, and who possess the means of its diffusion with
the southern public; we must leave it to them to disabuse that public

But, in the meantime, for my own part, I shall
of its prejudices.
continue to act justly, whether those towards whom justice is exercised receive it with candor or with contumely.
Having had occasion to recur to the ordinance of 1787, in order to
defend myself against the inferences which the honorable member
has chosen to draw from my former observations on that subject, I
am not willing now entirely to take leave of it without another remark. It need hardly be said, that that paper expresses just senSuch
timents on the great subject of civil and religious liberty.
sentiments were common, and abound in all our state papers of that
day.
But this ordinance did that which was not so common, and
which is not, even now, universal; that is, it set forth and declared,

encourage schools,
/?(«•/« and hindino- duUj of 2;ovcrnment itself, to
and advance the means of education; on the plain reason, that religion, morality, and knowledge, are necessary to good government,
and to the happiness of mankind. One observation further. The
important provision incorporated into the constitution of the United
States, and several of those of the states, and recently, as we have
seen, adopted into the reformed constitution of Virginia, restraining
legislative power, in questions of private right, and from impairing
the obligation of contracts, is first introduced and established, as far

as a

am

informed, as matter of express written constitutional law,
And I must add, also, in regard to the
author of the ordinance, who has not had the happiness to attract
the gentleman's notice, heretofore, nor to avoid his sarcasm now, that
he was chairman of that select committee of the old Congress,
whose report first expressed the strong sense of that body, that the
as

I

in this ordinance of 1787.

—

—
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old confederation

was not

a(lcr|nate to the exigencies of the country,

and recommending to tlie states to send delegates to the convention
which formed the present constitutifin. (i\otf. 1.)
An attempt has hcen made to transfer, from the north to the sonth,
the honor of this exclusion of shivery from the northwestern terriThe journal, without argument or connnent, refutes sucii attory.
The cession hy Virginia was made, March, ny4. On the
tempt.
19th of April following, a connnittee, consisting of Messrs. Jefferson, Chase, and Howell, reported a plan for a temporary government of the territory, in which was this article: " that, after the
year 1800, there shall l)e neither slavery, nor involuntary servitude
in any of the said states, otherwise than in punishment of crimes,
whereof the party shall have been convicted." i\Ir. Spaight, of

North Carolina, moved to strike out
was put, according to the form then

this

paragraph.

The

question

practised: " shall these words

New

Plampshire, Massachusetts,
stand, as part of the plan,"ij<.c.
York,
Jersey, and PennsylRhode Island, Connecticut,
Maryland, Virginia,
vania seven states voted in the affirmative.
and South Carolina, in the negative. North Carolina was divided.
As the consent of nine states was necessary, the words could not
Mr. Jefferson voted for
stand, and were struck out accordingly.
the clause, but was overruled hy his colleagues.

—

New

New

In March of the next year, (178.5,) jMr. King, of Massachusetts,
seconded by Mr. Ellery, of Rhode Island, proposed the formerly rejected article, with this addition <.ind that this riC!;ulat\on shall be an
article of compact, and remain a fundamental principle (fthe coiistitidions
betwecti the thirteen o)v"iii»«/ states, and each of the states described in the
Resolve,^'' Sec.
On this clause, which provided the adequate and
thorough security, the eight northern states at that time voted afThe votes of
firmatively, and tlie four southern states negatively.
nine states were not yet obtained, and thus, the provision was again
The perseverance of the North
rejected by the southern states.
It is
held out, and two years afterwards the object was attained.
no derogation from the credit, whatever that may be, of drawing
the ordinance, that its principles had before been prepared and disIf one should reason in that
cussed, in the form of resolutions.
way, what would become of the distinguished honor of the author
of the Declaration of Independence? There is not a sentiment in
that paper which had not been voted and resolved in the assemblies,
and other popular bodies in the country, over and over again.
But the honorable member has now found out that this gentleman
(Mr. Dane) was a mem!)er of the Hartford Convention. However
uninformed the honorable member may be of characters and occurrences at the North, it would seem that he has at his elbow, on this
occasion, some high-minded and lofty spirit, some magnanimous and
true-hearted monitor, possessing the means of local knowledge, and
ready to supply the honorable member with everything, down even
to forgotten and moth-eaten two-penny pamphlets, which may
be used to the disadvantage of his own country. But, as to the
Hartford Convention, sir, allow me to say, that the proceedings of
that body seem now to be less read and studied in New England
than farther south.
They appear to bo looked to, not in New Eug-

—
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land, but elsewhere, for the purpose of seeing how far they may
But they will not answer the purpose they
serve as a precedent.
The latitude in which they originated was too
are quite too tame.

—

Other conventions, of more recent e.xistence, have gone a
cold.
whole har's length heyond it. The learned doctors of Colleton and
Abbeville have pushed their commentaries on the Hartford collect
so far that the original te.xt-writers are thrown entirely into the shade.
Its jourI have nothing to do, sir, with the Hartford Convention.
So far as the
nal, which the gentleman has quoted, I never read.
honorable member may discover in its proceedings a spirit, in any
degree resembling that which was avowed and justified in those
other conventions to which 1 have alluded, or so far as those proceedings can be shown to be disloyal to the constitution, or lending to
disunion, so far I shall be as ready as any one to bestow on them
reprehension and censure.
Having dwelt long on this convention, and other occurrences of
that day, in the hope, probably, (which will not be gratified) that I
should leave the course of this debate to follow him, at length, in
those excursions, the honorable member returned, and attempted
He referred to a speech of mine in the other House,
another object.
the same which I had occasion to allude to myself the other day;
and has quoted a passage or two from it, Avith a bold, though uneasy
and laboring air of confidence, as if he had detected in me an inconJudging from the gentleman's manner, a stranger to the
sistency.
course of the debate, and to the point in discussion, would have
imagined, from so triumphant a tone, that the honorable member was
about to overwhelm me with a manifest contradiction. Any one
who heard him, and who had not heard what I had, in fact, previously said, must have thought me routed and discomfited, as the
gentleman had promised. Sir, a breath blows all this triumph away.
There is not the slightest difference in the sentiments of my remarks
on the two occasions. What I said here on Wednesday, is in exact
accordance with the opinion expressed by me in the other House in
1825.
Though the gentleman had the metaphysics of Hudibras
though he were able
" To sever and divide
A hair ''iwixt north and northwest side,"

he yet could not insert his metaphysical scissors between the fair
reading of my' remarks in 1825, and what I said here last week.
There is not only no contradiction, no difference, but, in truth, too
exact a similarity, both in thought and language, to be entirely in
I had myself quoted the same speech; had recurred to
just taste.
it, and spoke with it open before me; and much of what I said was
little more than a repetition from it.
In order to make finishing work
with this alleged contradiction, permit me to recur to the origin of
this debate, and review its course.
This seems expedient, and may
be done as well now as at any time.
AVell, then, its history is this:
The honorable member from Connecticut moved a resolution, which constitutes the first branch of
that which is now before us; that is to say, a resolution, instructing
the committee on public lands to inquire into the expediency of
limiting, for a certain period, the sales of the public lands, to such
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as have heretofore been oflrrcd for sale; and whether sundry offieea
connected with the sah-s of the hinds, niiglit not be abolislicd, witli-

out (htriinent to the |)ul)Hc service.
In tlie progress of the discussion which arose on this resolution,
an lionf)ral)ic niend)er from iS'cw Ilanipsliire moved to amend the
resohition, so as entirely to reverse its object; that is, to strike it all
out, and insert a direction to the conmiittee to inquires into the expediency of adopting measures to hasten the sales, and extend more
rapidly the surveys of the lands.

The honorable member from Maine, [Mr. Sprague,] suggested
that both those propositions might well enough go for considi;ration
to the committee; and in this state of the question, the nuMubcr from

South Carolina addressed the Senate in his first speech. lie rose,
he said, to give us his own fiee thoughts on the public lands.
I saw
him rise, with pleasure, and listened with expectation, thouiih before
he concluded, I was filled with surprise.
Certainly, I was never
more surprised, than to find him following up, to the extent he did,
the sentiments and opinions, which the gentleman from Missouri
had put forth, and which it is known he has long entertained.
I need not repeat at large the general topics of the honorable
gentleman's speech.
When he said yesterday, that he did not attack the eastern states, he certainly must have forgotten, not only
particular remarks, but the whole drift and tenor of his speech; unless he means, by not attacking, that he did not commence hostilities,
but that another had preceded him in the attack.
He, in the
first place, disa|)proved of the whole course of the government, for
forty years, in regard to its dispositions of the public land; and then
turning northward and eastward, and fancying he had found a cause
for alleged narrowness and niggardliness in the " accursed jiolicy"
of the tariff, to which he represented the people of New England as
wedded, he went on, for a full hour, with remarks, the whole scope
of which was to exhibit the results of this policy, in feelings and in
measures unfavorable to the west. I thought his opinions unfounded and erroneous, as to the general course of the government, and
ventured to reply to them.
The gentleman had remarked on the analogy of other cases, and
quoted the conduct of European governments towards their own
subjects, settling on this continent, as in point, to show, that we had
been harsh and rigid in selling, when we should have given the public lands to settlers, without price.
I thought the honorable member had suffered his judgment to be betrayed by a false analogy;
that he was struck with an appearance of resemblance, where there
was no real similitude. I think so still. The first settlers of North

—

—

America were enterprising

engaged

in private adventure, or
arrived here, they were forgotten by the mother country, or remembered only to be oppressed.
Carried away again by the appearance of analogy, or struck with
the eloquence of the passage, the honorable member yesterday observed, that the conduct of government towards the western emigrants, or my representation of it, brought to his mind a celebrated
speech in the British parliament. It was, sir, the speech of Col.
Barre.
On the question of the stamp act, or tea tax, 1 forget whick,
spirits,

fleeing from tyranny at hcmie.

49

When
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Col. Barre had heard a member on the treasury bench argue, that
the people of the United States, being British colonists, planted by
the maternal care, nourished by the indulgence, and protected by
the arms of England, would not grudge their mite to relieve the
mother country from the heavy burden under which she groaned.
The language of Col. Barre, in reply to this, Avas They planted by
your care ? Your oppression planted them in America. They fled
So soon as
from your tyranny, and grew by your neglect of thein.
you began to care for them, you showed your care by sending persons to spy out their liberties, misrepresent their character, prey
upon them and eat out their substance.
And how does the honorable gentleman mean to maintain, that
language like this is applicable to the conduct of the government of
the'^United States towards the western emigrants,, or to any repreWere the settlers in the
sentation given by me of that conduct?
West driven thither by our oppression? Have they flourished only
by our neglect of them? Has the government done nothing but to

—

prey upon them, and eat out their substance?

Sir, this fervid elo-

quence of the British speaker, just, when and where it was uttered,
and fit to remain an exercise for the schools, is not a little out of

when it is brought thence to be applied here, to the conduct
own country towards her own citizens. From America to
England, it may be true; from Americans to their own government

place,

of our

would be strange language. Let us leave it, to be recited and
declaimed by our boys, against a foreign nation; not introduce it
here, to recite and declaim ourselves against our own.

it

But I come to the point of the alleged contradiction. In my remarks on Wednesday, I contended that we could not give away
gratuitously all the public lands; that we held them in trust; that the
government had solemnly pledged itself to dispose of them as a
common fund for the common benefit, and to sell and settle them as
Now, sir, what contradiction does the
its discretion should dictate.

gentleman find to this sentiment, in the speech of 1825? He quotes
as having then said, that we ought not to hug these lands as a
very great treasure. Very well, sir, supposing me to be accurately
I have not
reported, in that expression, what is the contradiction?

me

these lands as a favorite source of peWhat I have
It is not my view.
to be
said, and what I do say, is, that they are a common fund
disposed of for the common benefit to be sold at low prices for the
accommodation of settlers, keeping the object of settling the lands as
much in view, as that of raising money from them. This I say
now, and this I have always said. Is this hugging them as a favor-

now

said, that

we should hug

cuniary income.

No

such thing.

—

—

?
Is there no difierence between hugging and hoarding
on the one hand, as a great treasure, and on the other, of
disposing of it at low prices, placing the proceeds in the general
treasury of the union? My opinion is, that as much is to be made
of the land, as fairly and reasonably may be, selling it all the while
This is not
at such rates as to give the fullest effect to settlement.
giving it all away to the states, as the gentleman would propose; nor
is it hugging the fund closely and tenaciously, as a favorite treasure;
but it is, in my judgment, a just and wise policy, perfectly according

ite

treasure

this fund,

—
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all the various duties wliich rest on p;ovcriimont.
So much for
contradiction.
And what is it? Where is the ground of the
pcHtk-inan's triumph?
What inconsistency in word or doctrine, has
lie been able to detect ?
Sir, if this be a sam])le of that disc(»infiture,
with which the honorable irentleman tiireatened me, commend me to
the word discomjilnrc for tlie rest of my life.

with

my

all, tliis is not the jioint of the debate; and I must now
gentleman back to what is the point.
The real question between me and him is, has the doctrine been
advanced at the South or the East, that tlie population of the W^est
should be retarded, or at least need not be hastened, on account of

But, after

brinn; tiie

drain ofTtlie people from the Atlantic states? Is this docbeen alleged, of eastern origin? Tliat is the cpiestion.
Has the gentleman found anything, by which he can make good his
accusation?
I submit to the Senate, that he has entirely failed; and
as far as this debate has shown, the only person who has advanced
such sentiments, is a gentleman from South Carolina, and a iriend
to the honorable member himself
The honorable gentleman has
given no answer to this; there is none which can be given.
The
simple fact, while it requires no comment to enforce it, defies all argument to refute it. I could refer to the speeches of another southern gentleman, in years before, of the same general character, and
to the same effect, as that which has been quoted; but I will not consume the time of the Senate by the reading of them.
So then, sir, New England is guiltless of the policy of retarding
western population, and of all envy and jealousy of the growth of the
new states. Whatever there be of that policy in the country, no part
of it isher's.
If it has a local habitation, the honorable member has
probably seen, by this time, where to look for it; and if it now has received a name, he has himself christened it.
approach, at length, sir, to a more important part of the honSince it does not accord with my
orable gentleman's observations.
views of justice and policy to give away the public lands altogether,
as mere matter of gratuity, I am asked by the honorable gentleman
on what ground it is, that I consent to vote them away in particular instances?
How, he inquires, do I reconcile with these professed sentiments, my support of measures appropriating portions of the
lands to particular roads, particular canals, particular rivers, and particular institutions of education in the AV'est?
This leads, sir, to the
real and wide diflerence, in political opinion, between the honorable
gentleman and myself. On my part, I look upon all these objects,
as connected with the common good, fairly embraced in its object
and its terms; he, on the contrary, deems them all, if good at all,
only local good.
The interrogatory which
This is our diflerence.
he proceeded to put, at once explains this difference. " What interest," asks he, " has South Carolina in a canal in Ohio?"
Sir, this
very question is full of significance.
It developes the gentleman's
its etfect to

trine, as has

—

We

system; and its answer expounds mine.
Here we diflook upon a road over the Alleghany, a canal round the falls
of the Ohio, or a canal or railway from the Atlantic to the western
waters, as being an object large and extensive enough to be fairly
said to be for the common benefit.
The gentleman thinks otherwise.

whole
fer.

political

I
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open his construction of the powers of the govwell ask what interest has South Carolina in a
On
his system, it is true, she has no interest.
canal in
that system, Ohio and Carolina are diflerent governments, and ditferent countries: connected here, it is true, by some slight and ill defined bond of union, but, in all main respects, separate and diverse.
On that system, Carolina has no more interest in a canal in Ohio than
The gentleman, therefore, only follows out his own prinin INTexico.
ciples; he does no more than arrive at the natural conclusions of his
own doctrines; he only announces the true results of that creed,
which he has adopted himself, and would persuade others to adopt,
when he thus declares that South Carolina has no interest in a pubSir, we narrow-minded people of New England
lic work in Ohio.
do not reason thus. Our notion of things is entirely different.
love to
look upon the states not as separated, but as united.
dwell on that union, and on the mutual happiness which it has so
much promoted, and the common renown which it has so greatly conIn our contemplation, Carolina and Ohio are
tributed to acquire.

and

this is the

key

to

He may
Ohio? On

ernment.

We

We

same country; states, united under the same general government, having interests, common, associated, intermingled. In
whatever is within the proper sphere of the constitutional power of
We do not impose
this government, we look upon the states as one.
geographical limits to our patriotic feeling or regard; we do not follow
rivers and mountains, and lines of latitude, to find boundaries, beyond which public improvements do not benefit us. We who come
here, as agents and representatives of these narrow-minded and selfish men of New England, consider ourselves as bound to regard,
with an equal eye, the good of the whole, in whatever is within our
power of legislation. Sir, if a rail road or canal, beginning in South
Carolina and ending in South Carolina, appeared to me to be of national importance and national magnitude, believing, as I do, that the
power of government extends to the encouragement of works of that
description, if I were to stand up here, and ask, what interest has
Massachusetts in a rail road in South Carolina, I should not be willThese same narrow-minded men would
ing to face my constituents.
tell me, that they had sent me to act for the whole country, and that
one who possessed too little comprehension, either of intellect or
feeling; one who was not large enough, both in mind and in heart,
to embrace the whole, was not fit to be entrusted with the interest of
any part. Sir, I do not desire to enlarge the powers of the government, by unjustifiable construction; nor to exercise any not within
But when it is believed that a power does exa fair interpretation.
ist, then it is, in my judgment, to be exercised for the general benefit of the whole.
So far as respects the exercise of such a power,
the states are one.
It was the very object of the constitution to create unity of interests to the extent of the powers of the general government.
In war and peace we are one; in commerce, one; because
the authority of the general government reaches to war and peace,
and to the regulation of commerce. I have never seen any more
difficulty in erecting light houses on the lakes, than on the ocean;
in improving the harbours of inland seas, than if they were within
the ebb and flov/ of the tide; or of removing obstructions in the vast
parts of the
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in any work to facilitntc cotnincrcc
there be any power tor one, there is |)o\vor also (or the oflier; and they arc all and e(iually lor the common
good of the country.
There arc other ol)'jects, apparently more local, or the benefit of
which i.s less general, towards which, nevertheless, I have concurred
with others, to give aid, by donations of land. It is proposed to construct a road, in or through one of the new states, in which this government possesses large quantities of land. Have the United Stater^
no right, or, as a great and untaxed proprietor, arc they under no obligation, to contril)ute to an object thus calculated to promote the
common good of all the proprietors, themselves included.'' And even
with respect to education, which is the extreme case, let the question
be considered.
In the lirst place, as we have seen, it was made matter of compact with these states, that they should do their part to
promote education. In the next place, our whole system of land
laws proceeds on the idea that education is for the common good; because, in every division, a certain portion is uniformly reserved and
And, finally, have not these
appropriated for the use of schools.
new states singularly strong claims, founded on the ground already
stated, that the government is a great untaxed proi)rietor, in the
ownership of the soil.'' It is a consideration of great importance,
that, probably, there is in no part of the country, or of the world, so
great call for the means of education, as in those new states; owing
to the vast rjumbers of persons within those ages in which education
and instruction are usually received, if received at all. This is the
natural consequence of recency of settlement and rapid increase.
The census of these states shows how great a proportion of the whole
population occupies the classes between infancy and manhood. These
are the wide fields, and here is the deep and quick soil for the seeds
of knowledge and virtue; and this is the favored season, the very

streams of the West, inoro than

on the Atlantic

coast.

Jt"

—

Let them be disseminated without
spring-time for sowing them.
Let them be scattered with a bountiful, broad cast. Whatstint.
ever the government can lairly do towards these objects, in my
opinion, ought to be done.
These, sir, are the grounds succinctly stated, on which my votes
for grants of lands for particular objects rest; while I maintain, at
the same time, that it is all a common fund, for the common benefit.
And reasons like these, I presume, have influenced the votes of other
gentlemen from JNew England. Those who have a difierent view
of the powers of the government, of course, come to difierent conI observed, when speakclusions, on these, as on other questions.
inii on this subject betore,that, if we looked to any measure, whether for a road, a canal, or anything else, intended for the improvement
of the West, it would be found, that, if the New England aijes were
struck out of the lists of votes, the southern noes would always have
The truth of this has not been denied, and
rejected the measure.
In stating this, I thought it just to ascribe it to
cannot be denied.
the constitutional scruples of the South, rather than to any other
But no sooner had I done
less favorable or less charitable cause.
this, than the hon<)rable gentleman asks if I reproach him and his
Sir, I reproach nobody—
friends with their constitutional scruples.

—
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I stated a fact, and gave the most respectful reason for it that occurred to me.
The gentleman cannot deny the fact; he may, if he
choose, disclaim the reason.
It is not long since I had occasion, in
presenting a petition from his own state, to account for its being
entrusted to my hands, by saying, that the constitutional opinions of
the gentleman and his worthy colleague, prevented them from supSir, did I state this as matter of reproach?
porting it.
Far from
Did I attempt to find any other cause than an honest one, for
it.
Sir, I did not.
these scruples?
It did not become me to doubt or
to insinuate that the gentleman had either changed his sentiments,
or that he had made up a set of constitutional opinions, accommodated to any particular combination of political occurrences.
Had I
done so, I should have felt, that, while I was entitled to little credit
in thus questioning other people's motives, I justified the whole
world in suspecting my own.
But how has the gentleman returned
this respect for others' opinions?
His own candor and justice, how
have they been exhibited towards the motives of others, while he has
been at so much pains to maintain, what nobody has disputed, the
purity of his own?
Why, sir, he has asked tchen, and how, andu'hy,
New England votes were found going for measures favorable to the
West ? He has demanded to be informed whether all this did not begin
in 1825, and while the election of president ivas still pending?
Sir, to
these questions retort would be justified; and it is both cogent, and
Nevertheless, I will answer the inquiry, not by retort, but
at hand.
by facts. I will tell the gentleman ?t7tert, and hoiv, and u'hy, New England has supported measures favorable to the West.
I have already
referred to the early history of the government
to the first acquito the original laws for disposing of them, and lor
siti n of the lands
governing the territories where they lie; and have shown the influence of New England men and New England principles in all these
I should not be pardoned were I to go over that
leading measures.
ground again. Coming to more recent times, and to measures of a
less general character, I have endeavoured to prove that everything
of this kind, designed for western improvement, has depended on
the votes of New England; all this is true beyond the power of con-

—

—

tradiction.

And now, sir, there are two measures to which I will refer, not so
ancient as to belong to the early history of the public lands, and not
so recent as to be on this side of the period when the gentleman
charitably imagines a new direction may have been given to New
England feeling and New England votes. These measures, and the
New England votes in support of them, may be taken as samples
and specimens of all the rest.
In 1820, (observe, Mr. President, in 1820,) the people of the
West besought Congress for a reduction in the price of lands. In
favor of that reduction. New England, with a delegation of forty
members in the other House, gave thirty-three votes, and one only
against it.
The four southern states, with fifty members, gave
thirty-two votes for it, and seven against it.
Again, in 1821, (observe, again, sir, the time,) the law passed for the relief of the purThis was a measure of vital importance
chasers of the public lands.
to the West, and more especially to the Southwest.
It authorized

—

—

—
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the relinquishment of contracts for hinds, which had heon entered
into at high prices, and a reduction in oflicr cases of not less than
Many millions of dollars
37i per cent, on the purchase money.
were relinquishsix or seven I believe, at least, ])robal)ly much more
On this bill, Sew England, with her forty members,
ed by this law.
gave more atlirmativc votes than the four southern states, with their
fifty-two or three members.
These two are far the most important general measures respecting
the public lands, which have been adopted within the last twenty
They took place in 1820 and 1821. That is the time when.
years.
As to the manner how, the gentleman already sees that, it was by
voting, in solid colunm, for the required relief: and lastly, as to the
cause whij, I tell the gentleman, it was because the members from
New England thougiit the measures just and salutary; because
they entertained towards the West, neither envy, hatred, or malice;
because they deemed it becoming them, as just and enlightened public men, to meet the exigency which had arisen in the West, with the
appropriate measure of relief; because they felt it due to their own
characters, and the characters of their New England predecessors
in this government, to act towards the new states in the spirit
So much, sir, for
of a liberal, patronizing, magnanimous policy.
the cause why; and I hope that by tliis time, sir, the honorable gentleman is satisfied; if not, I do not know xvhcn, or how, or why, he ever

—

will be.

Having recurred to these two important measures, in answer to the
gentleman's inquiries, I must now beg permission to go back to a period yet something earlier, for the purpose of still further showing
how much, or rather how little, reason there is for the gentleman's
insinuation, that political hopes or fears, or party associations, were
And after what has been
the grounds of these New England votes.
said, I hope it may be tbrgiven me, if I allude to some political opinions and votes of my own, of very little public importance, certainly,
but which, from the time at which they were given and expressed,
may pass for good witnesses on this occasion.
This government, INIr. President, from its origin to the peace of
1815, had been too much engrossed with various other important
concerns, to be able to turn its thoughts inward, and look to the
developement of its vast internal resources. In the early part of
President Washington's administration, it was fully occupied with
completing its own organization, providing for the public debt, deBeibre the
fending the frontiers, and maintaining domestic peace.
termination of that administration, the fires of the French Revolution
blazed forth, as from a new opened volcano, and the whole breadth
The smoke and the
of the ocean did not secure us from its etfects.
Difticult and agicinders reached us, though not the burning lava.
tating questions, embarrassing to government, and dividing public
opinion, sprung out of the new state of our foreign relations, and
were succeeded by others, and yet again by others, equally embarrassing, and equally exciting division and discord, through the long
series of twenty years; till they finally issued in the war with EngDown to the close of that war, no distinct, marked, and
land.
deliberate attention had been given, or could have been given, to the
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internal condition of the country, its capacities of improvement, ot
the constitutional power of the government, in regard to objects
connected with such improvement.
The peace, Mr. President, brought about an entirely new, and a
most interesting state of things: it opened to us other prospects, and
ourselves were changed, and the whole
suggested other duties.
world was changed. The pacification of Europe, after June, 1815,
assumed a firm and permanent aspect. The nations evidently manifested that they were disposed for peace.
Some agitation of the
waves might be expected, even after the storm had subsided, but the
tendency was, strongly and rapidly, towards settled repose.
It so happened, sir, that I was, at that time, a member of Congress, and like others, naturally turned my attention to the contemplation of the newly altered condition of the country, and of the
world.
It appeared plainly enough to me, as well as to wiser and
more experienced men, that the policy of the government would naturally take a start in a new direction: because, new directions would
necessarily be given to the pursuits and occupations of the people.
had pushed our commerce far and fast, under the advantage of
a neutral flag.
But there were now no longer flags, either neutral
or belligerent.
The harvest of neutrality had been great, but we
had gathered it all. With the peace of Europe, it was obvious there
would spring up in her circle of nations, a revived and invigorated
spirit of trade, and a new activity in all the business and objects of
civilized life.
Hereafter, our commercial gains were to be earned
only by success, in a close and intense competition.
Other nations
would produce for themselves, and carry for themselves, and manufacture for themselves, to the full extent of their abilities.
The crops
of our plains would no longer sustain European armies, nor our ships
longer supply those whom war had rendered unable to supply themselves.
It was obvious, that, under these circumstances, the country would begin to survey itself, and to estimate its own capacity of

We

We

—

—

improvement. And this improvement how was it to be accomplished, and who was to accomplish, it?
We were ten or twelve millions
of people, spread over almost half a world.
We were more than
twenty states, some stretching along the same sea-board, some along
the same line of inland frontier, and others on opposite banks of the
same vast rivers. Two considerations at once presented themselves,
in looking at this state of things, with great force.
One was, that that
great branch of improvement, which consisted in furnishing new facilities of intercourse, necessarily ran into different states, in every
leading instance, and would benefit the citizens of all such states.
No one state, therefore, in such cases, would assume the whole expense, nor was the cooperation of several states to be expected.
Take the instance of the Delaware breakwater. It will cost several millions of money.
Would Pennsylvania alone ever have constructed it?
Certainly, never, while this union lasts, because it is
not for her sole benefit. Would Pennsylvania, New Jersey, and Delaware, have united to accomplish it, at their joint expense? Certainly
not, for the same reason.
It could not be done, therefore, but by
the general government.
The same may be said of the large
inland undertakings, except that, in them, government, instead of
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bearing tho whole expense, cooperates with others who bear a part.
The other consideration is, that the United States have the means.
They enjoy the revenues derived from commerce, and the states
have no abundant and easy sources of pubHc income. Tiie customhouses till the general treasury, while the states have scanty resources, except by resort to heavy (hrect taxes.
Under this view of things, I tiiouglit it necessary to settle, at least
for myself, some definite notions with respect to the powers of the government, in regard to internal affairs.
It may not savor too much of
self commendation to remark, that, with tliisol)jcct, I considered the
constitution,

its

and the whole

judicial construction,

its

cotemporaneous

exi)osition,

of the legishation of Congress under it; and I
arrived at the conclusion that government had power to accom|)lish
sundry objects, or aid in their accomplishment, which are now commonly spoken of as Internal Improvements. That conclusion,
sir, may have been right, or it may have been wrong.
1 am not
about to argue the grounds of it at large.
1 say only, that it was
adopted and acted on even so early as in 1816. Yes, Mr. President, I made up my opinion, and determined on my intended course
of political conduct, on these subjects, in the fourteenth Congress,
in 1816.
And now, Mr. President, I have further to say, that I
made up these opinions, and entered on this course of political conYes, sir, I pursued, in all this, a South Carolina
duct, Teiicro diice.
South Carolina,
track, on the doctrines of internal improvement.
as she was then represented in the other House, set forth, in 1816,
under a fresh and leading breeze, and I was among the followers.
But if my leader sees new lights, and turns a sharp corner, unless
I repeat,
I see new lights also, I keep straight on in the same path.
that leading gentlemen from South Carolina were first and foremost
in behalf of the doctrines of internal improvements, when those
doctrines came first to be considered and acted upon in Congress.
The debate on the bank question, on the tariff of 1816, and on the
direct tax, will show who was who, and what was what, at that
The tariff' of 1816, one of the plain cases of oppression and
time.
usurpation, from which, if the government docs not recede, individual
states may justly secede from the government, is, sir, in truth, a
liistory

South Carolina tariff, supported by South Carolina votes. But for
those votes, it could not have passed in the form in which it did pass;
whereas, if it had depended on 3Iassachusetts votes, it would have
been lost. Does not the honorable gentleman well know all this?
There are certainly those who do, full well, know it all. I do not
say this to reproach South Carolina. I only state the fact; and I
think it will appear to be true, that among the earliest and boldest
advocates of the tariff, as a measure of protection, and on the express ground of protection, were leading gentlemen of South Carolina
1 did not then, and cannot now, understand their lanin Congress.
While this tariff of 1816 was under
guage in any other sense.
discussion, in the House of Representatives, an honorable gentleman
from Georgia, now of this House, (]Mr. Forsyth,) moved to reduce
He failed, by four votes. South Carthe proposed duty on cotton.
olina giving three votes, (enough to have turned the scale,) against
The act, sir, then passed, and received on its passage
his motion.

—
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the support of a majority of the representatives of South Carolina
This act is the first, in the order of those now
present and voting.
denounced as plain -usurpations. TVe see it daily, in the list, by the
side of those of 1824 and 1828, as a case of manifest oppression,
I put it home, to the honorable member from
iustifyino- disunion,
South Carolina, that his own state was not only ' art and part ' in this
measure, but the coifsa cuusans. Without her aid, this seminal prinI
ciple of mischief, this root of Upas, could not have been planted.
have already said, and it is true, that this act proceeded on the
ground of protection. It interfered, directly, Avith existing interests
It cut up the Calcutta cotton trade by
of great value and amount.
the roots, but it passed, nevertheless, and it passed on the principle
of protecting manufactures, on the principle against free trade, on
(Note 2.)
the principle opposed io that which Ids us alone.
Such, Mr. President, were the opinions of important and leading gentlemen from South Carolina, on the subject of internal improvement in 1816. I went out of Congress the next year; and

—thought

I found South Carolina where I
supposed that all things remained as they
were, and that the South Carolina doctrine of internal improvements
would be defended by the same eloquent voices, and the same strong

returning again in 1823

had

left

her.

I really

In the lapse' of these six years, it is true, political
A party
associations had assumed a new aspect, and new divisions.
had arisen in the South, hostile to the doctrine of internal improvements, and had vigorously attacked that doctrine. Anti-consolidation
was the flag under which this party fought; and its supporters inveighed against internal improvements, much after the manner in
which the honorable gentleman has now inveighed against them, as
Whether this party
part and parcel of the system of consolidation.
arms, as formerly.

arose in South Carolina herself, or in her neighbourhood, is more
However that may have been,
I think the latter.
than I know.
there were those found in South Carolina ready to make war upon
Names being regarded
it, and who did make intrepid war upon it.
as things, in such controversies, they bestowed on the anti-improvement gentlemen the appellation of radicals. Yes, sir, the appellation
of radicals, as a term of distinction, applicable and applied to those
who denied the liberal doctrines of internal improvements, originated,
according to the best of my recollection, somewhere between North
Carolina and Georgia. Well, sir, these mischievous radicals were
to be put down, and the strong arm of South Carolina was stretched
About this time, sir, I returned to Congress.
out to put them down.
The battle with the radicals had been fought, and our South Carolina champions of the doctrines of internal improvement had nobly
maintained their ground and were understood to have achieved a
We looked upon them as conquerors. They had driven
victory.
back the enemy with discomfiture a thing, by the way, sir, which is
A gentleman, to whom I
not always performed when it is promised.
have already referred in this debate, had come into Congress, during
my absence from it, from South Carolina, and had brought with him
He came from a school with which we
a high reputation for ability.
had been acquainted, et noscitur a sociis. I hold in my hand, sir, a
printed speech of this distinguished gentleman, (Mr. McDuffie,)

—
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"on Internal Improvements," delivered about the period to
which I now refer, and i)rinted with a lew introductory remarks
upon consolidation; in which, sir, I tliink he quite consolidated the
arguments of his opponents, the radicals, if to crush be to consoliI give you a siiort but substantive quotation from these redate.

He is speaking of a painplilct, then recently published,
" Consolidation ;" and having alluded to the question of
renewing the charter of the former Bank of the United States, he
says: "Moreover, in the early history of parties, and when Mr.
Crawford advocated a renewal of the old charter, it was considered
a iederal measure; which internal improvements never was, as this
This latter measure originated in the
author erroneously states.
administration of Mr. Jefferson, with the appropriation for the Cumberland road; and was first proposed, as a sys/oH, by Mr. Calhoun,
and carried through the House of Representatives by a large
majority of the republicans, including almost every one of the
leading men who carried us through the late war."
So, then, internal improvement is not one of the federal heresies.
One paragraph more, sir:
" The author in question, not content with denouncing as federalists. General Jackson, jMr. Adams, Mr. Calhoun, and the majority
of the South Carolina delegation in Congress, modestly extends the
denunciation to Mr. Monroe, and the whole republican party. Here
marks.

entitled

—

'During the adnlinistration of IMr. Monroe much
are his words:
has passed which the republican party would be glad to approve if
they could!! But the principal feature, and that which has chiefly
elicited these observations, is the renewal of the System of Internal Improvements.' Now this measure was adopted by a vote of
1 15 to 86, of a republican Congress, and sanctioned by a republican
Who, then, is this author who assumes the high prepresident.
rogative of denouncing, in the name of the republican party, the
denunciation including
republican administration of the country ?
men who will be rewithin its sweep Calhoun, Lowndes, and Cheves
garded as the brightest ornaments of South Carolina, and the strongest pillars of the republican party, as long as the late war shall be
remembered, and talents and patriotism shall be regarded as the
proper objects of the admiration and gratitude of a free people!!"

—

A

Such are the opinions,

sir,

—

which were maintained by South Caro-

House of Representatives, on the subject of
improvements, when I took my seat there as a member from

lina gentlemen, in the

internal

Massachusetts, in 1823. But this is not all. We had a bill before
us, and passed it in that House, entitled " An act to procure the
necessary surveys, plans, and estimates upon the subject of roads
and canals." // authorized the President to cause surveijs and estimates
to be made of the routes of such roads and Canals as he might deem of
national importance, in a commercial or miUiary point of vieiv, or for
the transportation of the mail, and appropriated thirty thousand dollars,
This act, though preout of the treasury, to defray the expense.
It took for grantliminary in its nature, covered the whole ground.
ed the complete power of internal improvement, as far as any of its
Having passed the other
advocates had ever contended for it.
House, the bill came up to the Senate, and was here considered and

:

:
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debated in April, 1824. The honorable member from South CaroWhile the bill was
lina was a member of the Senate at that time.
under consideration here, a motion was made to add the following
proviso
a Provided, That nothing herein contained shall be construed to
affirm or admit a power in Congress, on their own authority, to make
roads or canals, within any of the states of the union." The yeas
and nays were taken on this proviso, and the honorable member
voted in the negative! The proviso failed.

—

A motion

was then made to add this proviso, viz
" Provided, That the faith of the United States is hereby pledged,
that no money shall ever be expended for roads or canals, except
it shall be among the several states, and in the same proportion as
direct taxes are laid

and assessed hy the provisions of the constitu-

tion."

The honorable member voted against this proviso, also, and it
The bill was then put on its passage, and the honorable
member voted for it, and it passed, and became a law.
Now, it strikes me, sir, that there is no maintaining these votes,

failed.

but upon the power of internal improvement, in its broadest sense.
In truth, these bills for surveys and estimates have always been
considered as test questions they show who is for and who against
internal improvement.
This law itself went the whole length, and
assumed the full and complete power. The gentleman's votes sustained that power,* in every form in which the various propositions to
amend presented it. He went lor the entire and unrestrained
authority, without consulting the states, and without agreeing to any
proportionate distribution.
And now suffer me to remind you, Mr.
President, that it is this very same power, thus sanctioned, in every
form, by the gentleman's own opinion, that is so plain and manifest
a usurpation, that the state of South Carolina is supposed to be ju.stified in refusing submission to any laws carrying the power into elfect.
Truly, sir, is not this a little too hard.'' May we not crave some mercy, under favor and protection of the gentleman's own authority ?
Admitting that a road, or a canal, must be written down fiat usurpation as was ever committed, may we find no mitigation in our
respect for his place, and his vote, as one that knows the law?
The tariff, which South Carolina had an efficient hand in establishing, in 1816, and this asserted power of internal improvement, advanced by her in the same year, and, as we have seen, approved and
sanctioned by her representatives in 1824, these two measures are
the great grounds on which she is now thought to be justified in breaking up the union, if she sees fit to break it up!
I may now safely say, I think, that we have had the authority of
leading and distinguished gentlemen from South Carolina, in support
of the doctrine of internal improvement. I repeat, that, up to 1824,
I for one, followed South Carolina; but, when that star, in its ascension, veered off, in an vmexpected direction, I relied on its light
no longer.
[Here the Vice President said: Does the chair understand the gentleman from Massachusetts to say that the person now
occupying the chair of the Senate has changed his opinions on the
subject of internal improvements?]
From nothing ever said to me,

—

—

—
397
sir, have I had reason to know of any change in the opinions of the
person filHng the chair of the Senate. If such cluui^e has taken
I speak generally of the state of South Caroliplace, I regret it.

we know

there arc, who hold opinions favorable
application for its exercise, in behalf of a public work in South Carolina itself, is now |)ending, I believe, in the
other House, presented by members from that state.
I have thus, sir, perhaps, not without some tediousncss of detail,
.shown that if I am in error, on the subject of internal improvement,
how, and in what company, I fell into that error. If I am wrong, it
na.

Individuals,

to the power.

An

apparent who misled me.
I go to other remarks of the honorable member: and I have to complain, of an entire misapprehension of what I said on the subject
of the national debt, tliougli I can hardly perceive how any one could
misunderstand me. What I said was, not that I wished to put off
the payment of the debt, but, on the contrary, that I had always voted
for every measure for its reduction, as uniformly as the gentleman
himself
He seems to claim the exclusive merit of a disposition to
reduce the ])ublic charge. I do not allow it to him. As a debt, I was,
I am for paving it, because it is a charge on our finances, and on the
But I observed, that I thought I perceived
industry of the country.
a morbid fervor on that subject an excessive anxiety to pay off the
debt, not so much because it is a debt simply, as because, while it
It is a tie of common
lasts, it furnishes one objection to disunion.
I did not impute such motives to the
interest, while it continues.
honorable member himself, but that there is such a feeling in existThe most I said was, that if
ence, I have not a particle of doubt.
one efiect of the debt was to strengthen our union, that effect itself
was not regretted by me. however much others might regret it. The
gentleman has not seen how to reply to this, otherwise than by supposing me to have advanced the doctrine that a national debt is a
Others, I must hope, will find much less ditticulty
national blessing.
I distinctly and pointedly cautioned the honin understanding me.
orable member not to understand me as expressing an opinion favorI repeated this caution, and
able to the continuance' of the debt.
repeated it more than once; but it was thrown away.
On yet iuiother point, I was still more unaccountably misunderThe gentleman had harangued against "consolidation." I
stood.
told him, in reply, that there was one kind of consolidation to which
I was attached, and that was, the consolidation of our union; and
that this was precisely that consolidation to which I feared others
were not attached. That such consolidation was the very end of the
the leading object, as they had informed us themselves,
constitution
which its framers had kept in view. I turned to their communica"the consolidation of the union"
tion, and read their very words
and expressed my devotion to this sort of consolidation. I said in
terms, that I wished not, in the slightest degree, to augment the
powers of this government; that my object was to preserve, not to
enlarge; and that by consolidating the union, I understood no more
Having
than the strengthening of the union, and perpetuating it.
been thus explicit; having thus read from the printed book, the precise words which I adopted, as expressing my own sentiments, it
is

—

—

—
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passes comprehension, how any man could understand me as contending for an extension of the powers of the government, or for
consolidation, in that odious sense, in which it means an accumulation, in the federal government, of the powers properly helonging to
the states.
I repeat, sir, that in adopting the sentiment of the framers of the
constitution, I read their language audil)ly, and word for word; and
I pointed out the distinction, just as fully as I have now done, be-

tween the consolidation of the union and that other obnoxious consolidation which I disclaimed.
And yet the honoral)le member misunderstood me.
The gentleman had said that he wished for no fixed revenue not a shilling.
If, by a word, he could convert the Capitol into gold, he would not do it.
Why all this fear of revenue?
Why, sir, because, as the gentleman told us, it tends to consolidation.
Now, this can mean neither more nor less than that a common revenue is a common interest, and that all common interests tend to
hold the union of the states together.
I confess I like that tendency; if the gentleman dislikes it, he is right in deprecating a shilling's fixed revenue.
So much, sir, for consolidation.

—

As

—

well as I recollect the course of his remarks, the honorable

gentleman next recurred to the subject of the tariff. He did not
doubt the word must be of unpleasant sound to me, and proceeded,
with an effort, neither new, nor attended with new success, to involve
me and my votes in inconsistency and contradiction. I am happy the
honorable gentleman has furnished me an opportunity of a timely
remark or two on that subject. I Avas glad he approached it, for it is
a question I enter upon without fear from any body.
The strenuous
toil of the gentleman has been to raise an inconsistency, between my
dissent to the tarifl'in 1824, and my vote in 1828.
It is labor lost.
He pays undeserved compliment to my speech in 1824; but this is to
raise me high, that my fall, as he would have it, in 1828, may be more
signal.
Sir, there was no fall at all.
Between the ground I stood
on in 1824, and that I took in 1828, there was not only no precipice,
but no declivity.
It was a change of position, to meet new circumstances, but on the same level.
A plain tale explains the whole matter.
In 1816, I had not acquiesced in the tariff, then supported by
South Carolina. To some parts of it, especially, I felt and expressed great repugnance.
I held the same opinions in 1821, at the
meeting in Faneuil Hall, to which the gentleman has alluded. I
said then, and say now, that, as an original question, the authority of
Congress to exercise the revenue power, with direct reference to
the protection of manufactures, is a questionable authority, far more
questionable, in my judgment, than the power of internal improvements.
I must confess, sir, that, in one respect, some impression
has been made on my opinions lately. Mr. Madison's publication
has put the power in a very strong light. He has placed it, I must
acknowledge, upon grounds of construction and argument, which
seem impregnable. But even if the power were doubtful, on the
face of the constitution itself, it had been assumed and asserted in
the first revenue law ever passed under that same constitution; and,
on this ground, as a matter settled by cotemporaneous practice, I
had refrained from expressing the opinion that the tariff laws tran-
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scended constitutional limits, ns the gcntlcmiin supposes. What 1
did say at Faneuil Hall, as far as I now remember, was, that this
was originally matter of doubtful construction. The gentleman himself, 1 suppose, thinks there is no doubt ahout it, and that the laws
]Mr. Madison's letters, already
arc plainly against the constitution.
referred to, contain, in my judgment, by far the most able exposition
lie has satisfied me, so far
extant of this part of the constitution.
as the practice of the government had lell it an open question.
With a great majority of the lve|)resentatives of Massachusetts, I
reasons were then given, and
voted against the tarilf of 1824.
But, notwithstanding our dissent, the
I will not now repeat them.
great states of New York, Pennsylvania, Ohio, and Kentucky, went
Congress
for the bill, in almost unbroken column, and it passed.
and the President sanctioned it, and it became the law of the land.
What, then, were we to do.^ Our only option was, either to fall in
with this settled course of public policy, and accommodate ourselves
to it as well as we could, or to embrace the South Carolina doctrine,
and talk of nullifying the statute by state interference.
This last alternative did not suit our principles, and, of course, we
adopted the former. In 1827, the subject came again before Conlooked
gress, on a proposition favorp.ble to wool and woollens.

My

We

upon the system of protection as being fixed and settled. The law
of 1821 remained. It had gone into full operation, and, in regard
to some objects intended by it, perhaps most of them, had produced
TS'o man proposed to repeal it; no man ate.vpected clTects.
tempted to renew the general contest on its principle. But, owing
to subsequent and unforeseen occurrences, the benefit intended by it
Events, not
to wool and woollen fabrics had not been realized.
known here when the law passed, had taken place, which defeated
A measure was accordingly
its object in that particular respect.
brought forward to meet this precise deficiency; to remedy this parWas ever anyIt was limited to wool and woollens.
ticular defect.
If the policy of the tariff laws had become
thing more reasonable ?
established in principle, as the permanent policy of the government,
should they not be revised and amended, and made equal, like other

all its

Because we
laws, as exigencies should arise, or justice require?
had doubted about adopting the system, were we to refuse to cure its
manifest defects, after it become adopted, and when no one attempted its repeal.^ And this, sir, is the inconsistency so much bruited.
but it passed; and in 1827
I had voted against the tariff" of 1824
and 1828, I voted to amend it, in a point essential to the interest of
my constituents. Where is the inconsistency? Could I do otherwise? Sir, does political consistency consist in always giving negaDocs it require of a public man to refuse to concur in
tive votes?
amending laws, because they passed against his consent? Having

—

voted against the tariff' originally; does consistency demand that I
should do all in my power to maintain an unequal tarilf, burdensome

1o
constituents, in many respects, favorable in none ?
And there is another sort to
I lay no claim.
which I lay as little and that is, a kind of consistency by which
persons feel themselves as much bound to oppose a proposition after
it has become a law of the land, as before.

to

my own

consistency of that sort,

—

—
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The

of 1827, limited, as I have said, to the single object in
of 1824 had manifestly failed in its effect, passed the
House of Representatives, but was lost here.
had then the act
of 1828. I need not recur to the history of a measure so recent.
Its enemies spiced it with whatsoever they thought would render it
distasteful; its friends took it, drugged as it was.
Vast amounts of
property, many millions, had been invested in manufactures, under
the inducements of the act of 1824.
Events called loudly, as I
thought, for further regulation to secure the degree of protection
intended by that act.
I was disposed to vote for such regulation,
and desired nothing more; but certainly was not to be bantered out
of my purpose by a threatened augmentation of duty on molasses, put
into the bill for the avowed purpose of making it obnoxious.
The
vote may have been right or wrong, wise or unwise; but it is little
less than absurd to allege against it an inconsistency with opposition
to the former law.
Sir, as to the general subject of the tariff, I have little now to
Another opportunity may be presented. I remarked the other
say.
day, that this policy did not begin with us in A^ew England; and yet,
sir, ]\ew England is charged, with vehemence, as being favorable,
or charged with equal vehemence, as being unfavorable to the tariff
policy, just as best suits the time, place, and occasion for making some
charge against her. The credulity of the public has been put to its
extreme capacity of false impression, relative to her conduct, in this
particular.
Through all the South, during the late contest, it Avas
New England policy, and a New England administration, that was
afflicting the country with a tariff beyond all endurance; while on
the other side of the Alleghany, even the act of 1828 itself, the very
sublimated essence of oppression, according to southern opinions,
was pronounced to be one of those blessings, for which the West
was indebted to the " generous South."
With large investments in manufacturing establishments, and
many and various interests connected with and dependent on them,
it is not to be expected that New England, anymore than other portions of the country, will now consent to any measure, destructive
or highly dangerous.
The duty of the government, at the present
moment, would seem to be to preserve, not to destroy; to maintain
the position which it has assumed; and, for one, I shall feel it an
indispensable obligation to hold it steady, as far as in my power, to
that degree of protection which it has undertaken to bestow.
No
more of the tariff.
Professing to be provoked, by what he chose to consider a charge
made by me against South Carolina, the honorable member, Mr.
President, has taken up a new crusade against l^ew England.
Leaving altogether the subject of the public lands, in which his success, perhaps, had been neither distinguished or satisfactory, and
letting go, also, of the topic of the tariff, he sallied forth, in a general assault, on the opinions, politics, and parties of New England,
as they have been exhibited in the last thirty years.
This is natural.
The " narrow policy " of the public lands had proved a legal settlement in South Carolina, and was not to be removed. The " accursed
policy," of the tariff, also, had established the fact of its birth and
bill

which the

tariff

We

—
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parentage, in the same state.

No wonder,

therefore, the gentleman

M'ished to carry the war, as he expressed it, into the enemy's counPrudently willing to (piit these subjects, he was, doubtless,
try.
desirous of fastening on others, that which could not be transferred

of New England
of his speech, 1 thiidi,
Discomfiture!
that he menaced me with such sore discomliture.
Why, sir, when he attacks anything which I maintain, and overthrows it; when he turns the right or left of any position which I
take up; when he drives me from any ground I choose to occupy; he
may then talk of discomfiture, but not till that distant day. What
has he done.' I [as he maintained his own charges? Has he proved
what he alleged.' Has he sustained himself in his attack on the government, and on the history of the North, in tlie matter of the public
lands.'
Has he disproved a fact, refuted a proposition, weakened
an argument, maintained by me ? Has he come within beat of drum
of any position of mine?
Oh, no; but he has " carried the war into

south of

became

Mason and Di\on\s

his

theme; and

it

was

line.

The

politics

in this |)art

Carried the war into the enemy's country!
Why, sir, he
Yes, sir, and what sort of a war has he made of it?
has stretched a drag-net over the whole surface of perished pamphlets, indiscreet sermons, frothy paragraphs, and fuming popular
addresses; over whatever the pulpit, in its moments of alarm, the
press in its heats, and parties in their extravagance, have severally
thrown oil' in times of general excitement and violence. He has
thus swept together a mass of such things as, but that they are now
old and cold, the public health would have required him rather to
For a good long hour or two, we
leave iu their state of dispersion.
had the unbroken pleasure of listening to the honorable member,
while he recited, with his usual grace and spirit, and with evident
high gusto, speeches, pampiilets, addresses and all the it cclcras of
the political press,
such as warm heads produce in warm times; and
such as it would be " discomfiture" indeed, for anyone, whose taste
This
did not delight in that sort of reading, to be obliged to peruse.
is his war.
This it is to carry the war into the enemy's country.
It is in an invasion of this sort, that he flatters himself with the expectation of gaining laurels fit to adorn a senator's brow!
Mr. Prcsideift, I shall not, it will, I trust, not be expected that I
should, either now, or at any time, separate this farrago into parts,
and answer and examine its components. I shall hardly bestow
upon it all, a general remark or two. In the run of forty years,
sir, under this constitution, we have experienced sundry successive
Party arose, indeed, with the constitution
violent party contests.
itself, and, in some form or other, has attended it through the greater
Whether any other constitution than the old
])art of its history.
articles of confederation, was desirable, was, itself, a question on
which parties formed; if a new constitution were framed, what
powers should be given to it, was another question; and, when it
had been formed, what was, in fact, the just extent of the powers
the enemy's country!"

—

—

Parties, as we know, existed linden
actually conferred, was a third.
the first administration, as distinctly marked as those which have manThe contest immeifested themselves at any subsequent period.
diately preceding the political change in 1801, and that, again, which
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existed at the commencement of the late war, are other instances of
party excitement, of something more than usual strength and intensity.
In all these conflicts there was, no doul»t, nmch of violence on
It would be impossible, if one had a fancy for
both and all sides.
such employment, to adjust the relative qaanlmn of violence between
There was enough in each, as must althese contending parties.
ways be expected in popular governments. With a great deal of
proper and decorous discussion, there was mingled a great deal, also,
In regard to
of declamation, virulence, crimination, and abuse.
any party, probably, at one of the leading epochs in the history of
parties, enough may be found to make out another equally inflamed
exhibition, as that with which the honorable member has ediHed us.
For myself, sir, I shall not rake among the rubbish of by-gone times,
to see what I can find, or whether I cannot tind something, by which
I can fix a blot on the escutcheon of any state, any party, or any
General Washington's administration was
part of the country.
steadily and zealously maintained, as we all know, by jNew England.
know in what quarter he
It was violently opposed elsewhere.
had the most earnest, constant, and persevering support, in all his
great and leading measures.
know where his private and personal character were held in the highest degree of attachment and
veneration; and we know, too, where his measures were opposed, his
services slighted, and his character vilified.
know, or we might
know, if Ave turned to the Journals, who expressed respect, gratitude, and regret when he retired from the chief magistracy; and
who refused to express either respect, gratitude, or regret. I shall
not open those Journals.
Publications more abusive or scurrilous
never saw the light, than were sent forth against ^V^ashington, and
all his leading measures, from presses south of New England.
But
I shall not look them up.
I employ no scavengers
no one is in
attendance on me, tendering such means of retaliation; and, if there
were, with an ass's load of them, with a bulk as huge as that which
the gentleman himself has produced, I would not touch one of them.
I see enough of the violence of our own times, to be no way anxious to rescue from forgetfulness the extravaoances of times past.
Besides, what is all this to the present purpose.-^
It has nothing to
do with the public lands, in regard to which the attack was begun;
and it has nothing to do with those sentiments and opinions, which,
I have thought, tend to disunion, and all of which the honorable
member seems to have adopted himself, and undertaken to defend.
England has, at times, so argues the gentleman, held opinions
as dangerous, as those which he now holds.
Suppose this were so;
why should Ae, therefore, abuse New England? If he finds himself
countenanced by acts of hers, how is it that, while he relies on these
acts, he covers, or seeks to cover, their authors with reproach.'' But,
sir, if, in the course of forty years, there have been undue effervescences of party in l>iew England, has the same thing happened nowhere else.'' Party animosity and party outrage, not in New England, but elsewhere, denounced President Washington, not only as
a Federalist, but as a Tory, a British agent, a man, who, in his high
office, sanctioned corruption.
But does the honorable member suppose, that, if I had a tender here, who should put such an efi'usion

We
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of wickedness and folly in my hand, that I would stand up and read
againrit the South?
Particis ran into great heats again, in 17;):),
What was said, sir, or ratiicr what was not said, in those
and 1800.
years, against John Adams, one of the signers of the Declaration of
Independence, and its admitted ahlest defender on the lloor of Congress?
If the gentleman wishes to increase his stores of party
abuse and frothy violence; if he has a determined proclivity to sucli
pursuits, there arc treasures of that sort south of the Potomac,
much to his taste, yet untouched 1 sliall not touch them.
The parties which divided the country at the conmiencement of
the late war, were violent.
But, then, there was violence on both
sides, and violence in every stilte.
.Alinorities and majorities were
equally violent.
There was no more violence against the war in
jVew England, than in other states; nor any more appearance of
violence, e.xcept tiiat, owing to a dense population, greater facility of
assembling, and more presses, there may have been more in <{uantity,
spoken and printed there, than in some other places. In tiie article
of sermons, too, jN'ew England is somewhat more abundant than
South Carolina; and, for that reason, the chance of finding here
and there an exceptionable one, may be greater. I hope, too, there
Opposition may have been more formidable
arc more good ones.
in New England, as it embraced a larger portion of the whole population; but it was no more unrestrained in its principle, or violent
in manner.
The minorities dealt quite as harshly with their own
state governments, as the majorities dealt with the administration
here.
There were presses on both sides, popular meetings on both
The gentleman's pursides, ay, and pulpits on both sides, also.
veyors have only catered for him among the productions of one side.
I certainly shall not supply the deficiency by furnishing samples of
the other.
I leave to him, and to them, the whole concern.
in any part of this their grateIt is enough for me to say, that
ful occupation; if, in all their researches, they find anything in the
history of 3Iassachusetts, or New England, or in the proceedings of
any legislative, or other public body, disloyal to the union, speaking
slightly of Us value, proposing to break it up, or recommending nonintercourse with neighbouring states, on account of difference of
political opinion, then, sir, I give them all wp to tiie honorable gentleman's unrestrained rebuke; expecting, however, that he will
extend his bufietings, in like manner to all siinilur proceedings, wherever else found.
The gentleman, sir, has spoken at large, of former parties, now no
longer in being, by their received appellations, and has undertaken
to instruct us, not only in the knowledge of their principles, but of
He has ascended to the origin, and
their respective pedigrees also.
run out their genealogies. With most exemplary modesty, he speaks
of the party to which he professes to have belonged himself, as the
true Pure, the only honest, patriotic party, derived by regular descent,
from father to son, from the time of the virtuous Romans! Spreading betbre us the Jcunihj tree of political parties, he takes especial
He is
care to show himself, snugly perched on a popular bough!
wakeful to the expediency of adopting such rules of descent, as shall
bring him in, in exclusion of others, as an heir to the inheritance of
it
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—
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His party, and his
public virtue, and all true political principle.
opinions, are sure to be orthodox; heterodoxy is confined to his opspoke, sir, of the federalists, and I thought I saw
ponents.
some eyes begin to open and stare a little, when he ventured on that
ground. I expected he would draw his sketches rather lightly, when
he looked on the circle round him, and, especially, if he should cast
Nevertheless,
his thoughts to the high places, out of the Senate.
he went back to Rome, ad annum urbe condita, and found the fathers
of the federalists, in the primeval aristocrats of that renowned emHe traced the flow of federal blood down, through successive
pire!
ages and centuries, till he brought it into the veins of the American
tories, (of whom, by the way, there were twenty in the Carolinas,
From the tories, he followed it to the
for one in Massachusetts.)
federalists; and, as the federal party was broken up, and there was
no possibility of transmitting it further on this side the Atlantic, he
seems to have discovered that it has gone off, collaterally, though
against all the canons of descent, into the Ultras of France, and
finally become extinguished, like exploded gas, among the adherents
of Don Miguel! This, sir, is an abstract of the gentleman's history
It is not, at presI am not about to controvert it.
of federalism.
ent, worth the pains of refutation; because, sir, if at this day, any
one feels the sin of federalism lying heavily on his conscience, he
can easily procure remission. He may even obtain an indulgence,
It is an
if he be desirous of repeating the same transgression.
affair of no difficulty to get into this same right line of patriotic deman, now-a-days, is at liberty to choose his political
scent.
He may elect his own father. Federalist, or not, he
parentage.
may, if he choose, claim to belong to the favored stock, and his claim
He may carry back his pretensions just as far as
will be allowed.
the honorable gentleman himself; nay, he may make himself out the
honorable gentleman's cousin, and prove, satisfactorily, that he is
descended from the same political great grandfather. All this is
all know a process, sir, by which the whole Essex
allowable.
Junto could, in one hour, be all washed white from their ancient federalism, and come out, every one of them, an original democrat,
Some of them have actually undergone the opedyed in the wool
The only inconvenience it
ration, and they say it is quite easy.
occasions, as they tell us, is a slight tendency of the blood to the
face, a soft suffusion, which, however, is very transient, since nothing is said by those whom they join, calculated to deepen the red on
the cheek, but a prudent silence observed, in regard to all the past.
Indeed, sir, some smiles of approbation have been bestowed, and
some crumbs of comfort have fallen, not a thousand miles from the
door of the Hartford Convention itself And if the author of the
ordinance of 1787 possessed the other requisite qualifications, there
is no knowing, notwithstanding his fcderahsm, to what heights of
favor he might not yet attain.
Mr. President, in carrying his warfare, such as it was, into New
England, the honorable gentleman all along professes to be acting
on the defensive. He elects to consider me as having assailed South
Carolina, and insists that he comes forth only as her champion, and
Sir, 1 do not admit that I made any attack whatevin her defence.
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Nothing like it. TIk' honoruliln inuinbcr,
er on South Carf)lina.
expressed opiiiicjiis, in regard to revenue and
ill his tirst speech,
some other topics, which I heard hi)f!i with pain and witii surprise.
I told the geutlenian I was aware that such sentiments were entertained out of the goveriunent, hut had not expected to find them adin it; that 1 knew there were persons in the South who speak
agnity its
of our union with iiulitference, or douht, taking pains t
evils, and to say nothing of its henelits; that the honorable memher
himself, I was sure, could never he one of these; and 1 regretted the
expression of such opinions as he had avowed, because I thought
their obvious tendency was to encourage feelings of disrespect to the
This, sir, is tlie sum and subunion, and to weaken its connexion.

vanced

And this constitutes the attack,
all I said on the sul)jcct.
which called on the chivalry of the gentleman, in his own opinion,
to harry us with such a foray, among the party pamphlets and party
proceedings of Massachusetts! If he means that 1 spoke with dissatisAiction or disrespect of the ebullitions of individuals in South
But if he means that I had assailed the charCarolina, it is true.
acter of the state, her honor, or patriotism; that I had reflected on
her history or her conduct, he had not the sliglitest ground for any
such assumption. I did not even refer, I think, in my observations,
I said nothing of the recent conto any collection of individuals.
I spoke in the most guarded and careful manner, and onventions.
ly expressed my regret for the publication of opinions which I prestance of

In
the honorable member disapproved as much as myself.
seems, I was mistaken. I do not remember that the gentleman
has disclaimed any sentiment, or any opinion, of a supposed antiunion tendency, which on all, or any of the recent occasions has
been expressed. The whole drift of his speech has been rather to
prove, that, in divers times and manners, sentiments equally liable
And one
to my objection have been proniulged in New England.
would suppose that his object, in this reference to Massachusetts,
was to tind a precedent to justify proceedings in the South, were it
not for the reproach and contumely with which he labors, all along,
By way of defending
to load these, his own chosen precedents.
South Carolina from what he chooses to think an attack on her, he
first quotes the example of Massachusetts, and then denounces that
example in good set terms. This two-fold purpose, not very consistent with itself, one w^ould think, was exhibited more than once in
He referred, for instance, to the Hartthe course of his speech.
Did he do this for authority, or for a topic of
ford Convention.
reproach? Apparently for both: for he told us that he should find
no fault with the mere fact of holding such a convention, and considering and discussing such questions as he supposes were then and
there discussed; but what rendered it obnoxious was the time it was
We
holden, and the circumstances of the country, then existing.
were in a war, he said, and the country needed all our aid the
hand of government required to be strengthened, not weakened
and patriotism should have postponed such proceedings to another
The thing itself, then, is a precedent; the time and manner
day.
Now, sir, I go much further,
of it, only, a subject of censure.
Supposing, as the genon this point, than the honorable member.

sumed

this,

it
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tleman seems to, that the Hartford Convention assembled for any
such purpose as breaking up the union, because they tho>ight unconstitutional laws had been passed, or to consult on that subject,
or lo calcitlate the value of the un'wn; supposing this to be their purpose,
or any part of it, then, I say the meeting itself was disloyal, and was
obnoxious to censure, whether held in time of peace or time of war,
or under whatever circumstances.
The material question is the
Is dissolution the ohjecll
If it be, external circumstances
ohjcd.
may make it a more or less aggravated case, but cannot affect the
principle.
I do not hold, therefore, sir, that the Hartford Convention was pardonable, even to the extent of the gentleman's admission,
if its objects were really such as have been imputed to it.
Sir,
there never was a time, under any degree of excitement, in which the
Hartford Convention, or any other convention, could maintain itself
one moment in New England, if assembled for any such purpose as
the gentleman says would have been an allowable purpose.
To hold
conventions to decide constitutional law!
to try the binding validity
of statutes, by votes in a convention!
Sir, the Hartford Convention,
I presume, would not desire that the honorable gentleman should be
their defender or advocate, if he puts their case upon such untenable
and extravagant grounds.
Then, sir, the gentleman has no fault to find with these recently
promulgated South Carolina opinions. And, certainly, he need
have none; for his own sentiments as now advanced, and advanced
on reflection, as far as I have been able to comprehend them, go
the full length of all these opinions.
I propose, sir, to say something
on these, and to consider how far they are just and constitutional.
Before doing that, however, let me observe, that the eulogium pronounced on the character of the state of South Carolina, by the
honorable gentleman, for her revolutionary and other merits, meets
my hearty concurrence. I shall not acknowledge that the honorable member goes before me in regard for whatever of distinguished
talent, or distinguished character. South Carolina has produced.
I
claim part of the honor, I partake in the pride, of her great names.
The Laurenses, the RutI claim them for countrymen, one and all.
ledges, the Pinckneys, the Sumpters, the Marions
Americans, all
whose fame is no more to be hemmed in by state lines, than their talents and patriotism were capable of being circumscribed within the
same narrow limits. In their day and generation, they served and
honored tlie country, and the whole country; and their renown is of the
treasures of the whole country. Him, whose honored name the gentleman himself bears does he esteem me less capable of gratitude for
his patriotism, or sympathy for his sufferings, than if his eyes had first
opened upon the light of Massachusetts, instead of South Carolina?
Sir, does he suppose it in his power to exhibit a Carolina name, so
No, sir, increased gratibright, as to produce envy in my bosom.''
I thank God, that, if I am gifted with
fication and delight, rather.
little of the spirit which is able to raise mortals to the skies, I have
yet none, as I trust, of that other spirit, which would drag angels
down. When I shall be found, sir, in my place here, in the Senate,
or elsewhere, to sneer at public merit, because it happens to spring
up beyond the little limits of my own state, or neighbourhood; when
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any such cause, or for ;uiy cause, tli(! Iiomai^c duo to
talent, to elevated patriijtisin, to sincere devotion to lil)er-

refuse, for

American

and the country; or, if 1 see an unconunon endowment of Heaven if I sec extraordinary ca|)acily and virtue in any son of the
South and if, moved by local prejudice, or gangrened by state
jealousy, I get up here to abate the tithe of a hair from his just
character and just fame, may my tongue cleave to the roof of my
mouth!
ty

—

—

—

let nic indulge in reSir, let me recur to pleasing recollections
let me remind you that in early
freshing remembrance of the past
times, no states cherished greater harmony, both of princijile and
Would to (ii)d that
feeling, than Massachusetts and Soutli Carolina.
harmony might again return! Shoulder to shoulder they went
through the revolution hand in hand they stood round the administration of Washington, and felt his own great arm lean on them
Unkind feeling, if it exist, alienation and distrust, are
for support.
the growth, unnatural to such soils, of false principles since sown.
They are weeds, the seeds of which that same great arm never scat-

—

—

tered.

Mr. President,
she needs none.

I shall

enter on no

encomium upon Massachusetts

— behold

her, and judge for yourThe
her history: the world knows it by heart.
There is Boston, and Concord, and Lexpast, at least, is secure.
and there they will remain forever. The
ington, and Bunker Hill
bones of her sons, falling in the great struggle for Independence,
now lie mingled with the soil of every state, from \cw England to
Georgia; and there they will lie forever. And sir, where American
Liberty raised its tirst voice; and where its youth was nurtured and
sustained, there it still lives, in the strength of its manhood and full
if
If discord and disunion shall wound it
of its original spirit.
if folly and
party strife and blind ambition shall hawk at and tear it
madness if uneasiness, under salutary and necessary restraint
shall succeed to separate it from that union, by which alone its existence is made sure, it will stand, in the end, by the side of that
cradle in which its infancy was rocked: it will stretch forth hs arm
with whatever of vigor it may still retain, over the friends who
gather round it; and it will fall at last, if fall it must, amidst the proudest monuments of its own glory, and on the very spot of its origin.
There yet remains to be performed, Mr. President, by far the
most grave and important duty, which I feel to be devolved on me,
by this occasion. It is to state, and to defend, what I conceive to be
the true principles of the constitution under which we are here assembled.
I might well have desired that so weighty a task should
have lallen into other and abler hands. I could have wished that it
should have been executed by those, whose character and experience give weight and influence to their opinions, such as cannot
But, sir, I have met the occasion, not
possibly belong to mine.
sought it: and I shall proceed to state my own sentiments, without
challenging for them any particular regard, with studied plainness,
and as much precision as j)cssible.
I understand the honora'ule gentleman from South Carolina to
maintain, that it is a right of the state legislatures to interfere, whenselves.
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ever, in their judgment, this government transcends
al limits, and to arrest the operation of its laws.

its

constitution-

I understand him to maintain this right; as a right existing under
the constitution, not as a right to overthrow it, on the ground of extreme necessity, such as would justify violent revolution.
I understand him to maintain an authority, on the part of the states,
thus to interfere, for the purpose of correcting the exercise of power hy the general government, of checking it, and of compelling it to
conform to their opinion of the extent of its powers.
I understand him to maintain, that the ultimate power of judging
of the constitutional extent of its own authority, is not lodged exclusively in the general government, or any branch of it; but that,
on the contrary, the states may lawfully decide for themselves, and
each state for itself, whether, in a given case, the act of the general
government transcends its power.
I understand him to insist, that if the exigency of the case, in the
opinion of any state government require it, such state government
may, by its own sovereign authority, annul an act of the general
government, which it deems plainly and palpably unconstitutional.
This is the sum of what I understand from him, to be the South
Carolina doctrine; and the doctrine which he maintains.
I propose
to consider it, and compare it with the constitution.
Allow me to say,
as a preliminary remark, that I call this the South Carolina doctrine,
only because the gentleman himself has so denominated it.
I do
not feel at liberty to say that South Carolina, as a state, has ever
advanced these sentiments. I hope she has not, and never may.
That a great majority of her people are opposed to the tariff laws, is
doubtless true.
That a majority, somewhat less than that just
mentioned, conscientiously believe these laws unconstitutional, may
probably also be true.
But, that any majority holds to the right of
direct state interference, at state discretion, the right of nullifying
acts of Congress, by acts of state legislation, is more than I know,
and what I shall he slow to believe.
That there are individuals, besides the honorable gentleman, who
do maintain these opinions, is quite certain.
I recollect the recent
expression of a sentiment, which circumstances attending its utterance and publication, justify us in supposing was not unpremedi" The sovereignty of the state never to be controlled, contated.
strued, or decided on, but by her own feelings of honorable
justice."
[Mr. Hayne here rose, and said, that for the purpose of being
clearly understood, he would state, that his proposition was in the
words of the Virginia resolution, as follows:
" That this assembly doth explicitly and peremptorily declare, that
it views the powers of the federal government, as resulting from the
compact, to which the states are parties, as limited by the plain sense
and intention of the instrument constituting that compact, as no
farther valid than they are authorized by the grants enumerated in
that compact; and that, in case of a deliberate palpable and dangerous
exercise of other powers, not granted by the said compact, the states
who are parties thereto, have the right, and are in duty bound to interpose, for arresting the progress of the evil, and for maintaining,
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Avithin their respective limits, the authorities, rights,

and

liberties

appertaining to them."]

Mr. Webster resumed:
I am quite aware, Mr. President, of the existence of the resowhich the gentleman read, and has now repeated, and that
I know the source, too, from which
on it as liis authority.
I need not say tliat I have
it is understood to have proceeded.
much respect for the constitutional opinions of JNIr. Madison; they
would weigh greatly with me, always. Jiut, before tl)e authority
of his opinion be vouched for the gentleman's proposition, it will be
proper to consider what is the fair interpretation of that resolution,
to which JNIr. Madison is understood to have given his sanction.
As the gentleman construes it, it is an autliority for him. Possibly,
he may not have adopted the right construction. Tliat resolution
lution

he

relies

declares, that, in the catic of Ihc daiif^crous exercise of powers not p-anled
by the geiural ii;overnmentj the stales may interpose to arrest the pro<::;ress
But how interpose, and what does this declaration purof the evil.
Does it mean no more, tlian tliat there may be extreme ca.-^es, in
port
which the people, in any mode of assembling, may resist usurpation,
.'

No one will
and relieve themselves from a tyrannical government
deny this. Such resistance is not only acknowledged to be just in
America, but in England also. Blackstone admits as much, in the
We, sir,
theory, and practice, too, of the English constitution.
who oppose the Carolina doctrine, do not deny that the people may,
if they choose, throw off any government, when it becomes oppresWe all know
sive and intolerable, and erect a better in its stead.
that civil institutions are established for the public benefit, and that
when they cease to answer the ends of tlicir existence, they may be
changed.' But I do not understand the doctrine now contended for
.!*

to be that, which, for the sake of distinctness, we may call the right
of revolution. I understand the gentleman to maintain, that, with-

out revolution, without civil commotion, without rebellion, a remedy
for supposed abuse and transgression of the powers of the general
government, lies in a direct appeal to the interference of the state
[Mr. Hayne here rose: He did not contend, he said,
governments.
for the mere right of revolution, but for the right of constitutional
What he maintained, was, that in case of a plain, palresistance.
pable violation of the constitution, by the general government, a

may interpose; and that t!iis interposition is constitutional.]
Mr. Webster resumed: So, sir, I jjjriderstood the gentleman,

state

and am happy to find that I did not misunderstand him. What he
contends for, is, that it is constitutional to interrupt the administration of the constitution itself, inlthe hands of those who are chosen
and sworn to administer it, by the direct interference, in form of law,

The inherent
of the states, in virtue of their sovereign capacity.
right in the people to reform their government I do not deny: and
they have anot!)er right, and that is, to resist unconstitutional laws,
It is no doctrine of mine, that
without overturning the government.
The great question is, whose
unconstitutional laws bind the people.
prerogative is it to decide on the conslituiionality, or unconstitutionality
On that, the main debate hinges. The proposition,
of th'elaivs?
that, in case of a supposed violation of the constitution by Congress,
d'2
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the states have a constitutional right to interfere, and annul the law
of Congress, is the proposition of the gentleman: 1 do not admit it.
If the gentleman had intended no more than to assert the right of
revolution, for justifiahle cause, he would have said only what all
But I cannot conceive that there can be a middle course,
ao^ree to.
between submission to the laws, when regularly pronounced constitutional, on the one hand, and open resistance, which is revolu1 say, the right of a state to annul
tion, or rebellion, on the other.
a law of Congress, cannot be maintained, but on the ground of the
unalienable right of man to resist oppression; that is to say, upon
I admit that there is an ultimate violent
the ground of revolution.
remedy, above the constitution, and in defiance of the constitution,
which may be resorted to, when a revolution is to be justified. But
I do not admit that, under the constitution, and in conformity with it,
there is any mode in which a state government, as a member of the
union, can interfere and stop the progress of the general government,
by force of her own laws, under any circumstances whatever.
This leads us to inquire into the origin of this government, and
Whose agent is it? Is it the creature of
the source of its power.
If the governthe state legislatures, or the creature of the people?
ment of the United States be the agent of the state governments, than
they may control it, provided they can agree in the manner of controlling it; if it be the agent of the people, then the people alone can
It is observable enough,
control it, restrain it, modify, or reform it.
that the doctrine for which the honorable gentleman contends, leads
him to the necessity of maintaining, not only that this general government is the creature of the states, but that it is the creature of each
of the states severally; so that each may assert the power, for itself,
It
of determining whether it acts within the limits of its authority.
is the servant of four and twenty masters, of different wills and difThis absurdity (for it
ferent purposes, and yet bound to obey all.
seems no less) arises from a misconception as to the origin of this government and its true character. It is, sir, the people's constitution,
the people's government; made for the people; made by the people;
and answerable to the people. The people of the United States have
must
declared that this constitution shall be the supreme law.
either admit the proposition, or dispute their authority.
The states
are, unquestionably, sovereign, so far as their sovereignty is not
affected by this supreme law.
But the state legislatures, as political
bodies, however sovereign^t are yet not sovereign over the people.
So far as the people have "given power to the general government,
so far the grant is unquestionably good, and the government holds
of the people, and not of the state governments.
We are all agents
of the same supreme power, the people.
The general government
and the state governments derive their authority from the same
source.
Neither can, in relation to the other, be called primary,
though one is definite and restricted and the other general and
residuary.
The national government possesses tliose powers which
it can be shown the people have conferred on it, and no more.
All
the rest belongs to the state governments or to the people themselves.
So far as the people have restrained state sovereignty, by the expression of their will, in the constitution of the United States, so far, it

We
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must be admitted, state sovereignty is effectually controlled. I do
not contend that it is, or ought to be controlled farther.
The sentiment to which I have referred, propounds that state sovereignty is
only to be controlled by its own '' feeling of justice;" that is to say,
it is not to be controlled at all; tor one who is to follow his own feelings
is

under no legal control.

to be, the fact

—

iS'ow,

however men may think

this

ought

that the people of the United States have chosen
to impose control on state sovereignties.
There are those, doubtless,
who wish they had been lell without restraint; but the constitution
has ordered the matter differently.
To make war, for instance, is an
is,

exercise of sovereignty; but the constitution declares that no state
make war. To coin money is another exercise of sovereign power; but no state is at liberty to coin money.
Again, the constitution
says that no sovereign state shall be so sovereign as to make a treaty.
These prohibitions, it must be confessed, are a control on the state
sovereignty of South Carolina, as well as of the other states, which
does not arise " from her own feelings of honorable justice." Such
an opinion, therefore, is in defiance of the jjlainest provisions of the
shall

constitution.

There are other proceedings of public bodies which have already
been alluded to, and to which I refer again for the purpose of ascertaining, more fully, what is the length and breadth of that doctrine,
denominated the Carolina doctrine, which the honorable member has
now stood up on this ffoor to maintain. In one of them I ffnd it resolved, that " the

tariff" of 18^8, and every other tariff' designed to
promote one branch of industry at the expense of others, is contrary
to the meaning and intention of the Federal compact; and, as such,
a dangerous, palpable, and deliberate usurpation of power, by a determined majority, wielding the general government beyond the limits of its delegated powers, as calls upon the states which compose

the suffering minority, in their sovereign capacity, to exercise the
powers which, as sovereigns, necessarily devolve upon them, when
their compact is violated."
Observe, sir, that this resolution holds the tariff of 18!28, and every
other tariff, designed to promote one branch of industry at the expense
of another, to be such a dangerous, palpable, and deliberate usurpation of power, as calls upon the states, in their sovereign capacity,
This denunciation, Mr. Presito interfere by their own authority.
dent, you will please to observe, includes our old tariff of 1816, as
well as all others; because that was established to promote the interest of the manufactures of cotton, to the manifest and admitted injuObserve, again, that all the qualiry of the Calcutta cotton trade.
fications are here rehearsed and charged upon the tariff, which are
necessary to bring the case within the gentleman's proposition. The
tariff is a usurpation; it is a dangerous usurpation; it is a palpable
It is such a usurpation,
usurpation; it is a deliberate usurpation.
therefore, as calls upon the states to exercise their right of interferllere is a case, then, within the gentleman's principles, and
ence,
The
It is a case for action.
all his qualiffcations of his principles.
constitution is plainly, dangerously, palpably, and deliberately violated; and the states must interpose their own authority to arrest the
law.

Let us suppose the

state of

South Carolina

to express this
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same opinion, by the voice of her legislature. That would be very
imposing; but what then? Is the voice of one state conclusive? It
so happens that at the very moment when South Carolina resolves
that the tarifflaws are unconstitutional,

Pennsylvania and Kentucky,

hold those laws to be both highly
And now, sir, how does the honproper and strictly constitutional.
How does he
orable member propose to deal with this case?
His conrelieve us from this difliculty, upon any principle of his?
struction gets us into it; how does he propose to get us out?
In Carolina, the tariff" is a palpable, deliberate usurpation; CaroIn Pennlina, therefore, may nuUifij it, and refuse to pay the duties.
sylvania, it is both clearly constitutional, and highly expedient ; and
there, the duties are to be paid.
And yot, we live under a government of uniform laws, and under a constitution, too, which contains
an express provision, as it happens, that all duties shall be equal in
Docs not this approach absurdity?
all the states.
If there be no power to settle such questions, independent of either
of the states, is not the whole union a rope of sand? Are we not
thrown back again, precisely, upon the old confederation?
It is too plain to be argued.
Four-and-twenty interpreters of constitutional law, each with a power to decide for itself, and norie with
authority to bind anybody else, and this constitutional law the only
bond of their union! What is such a state of things, but a mere connexion during pleasure, or, to use the phraseology of the times,
during feeling ? And that feeling, too, not the feeling of the people,
who established the constitution, but the feeling of the state governments.
In another of the South Carolina addresses, having premised that
the crisis requires " all the concentrated energy of passion," an
attitude of open resistance to the laws of the union is advised.
Open
resistance to the laws, then, is the constitutional remedy, the conservative power of the state, which the South Carolina doctrines
teach for the redress of political evils, real or imaginary.
And its
authors further say, that, appealing with confidence to the constitution itself, to justify their opinions, they cannot consent to try their
accuracy by the courts of justice. In one sense, indeed, sir, this
is assuming an attitude of open resistance in favor of liberty.
But
what sort of liberty? The liberty of establishing their own opinions,
in defiance of the opinions of all others; the liberty of judging and
of deciding exclusively themselves, in a matter in which others have
as much right to judge and decide as they; the liberty of placing
their own opinions above the judgment of all others, above the laws,
and above the constitution. This is their liberty, and this is the fair
result of the proposition contended for by the honorable gentleman.
Or it may be more properly said, it is identical with it, rather than a
resolve exactly the reverse.

result from

T/ttj/

it.

In the same publication, we find the following: "Previously to our
revolution, when the arm of oppression was stretched over New England, where did our northern brethren meet with a braver sympathy
than that which sprung from the bosoms of Carolinians.
We had no
exforlion, no oppression, no collision ivilh ihe king''s ministers^ no navigation interests springing up, in envious livalrij of Englaiidy
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Thin seems extraordinary laiifiuagc. South Carolina no collision
with the king's ministers in 177-3!
iNo 0|)|>ression!
JVo extortion!
But, sir, it is also most sigiiiiicuut language.
Does any man doubt
the purpose for which it was |)enned?
Can any one fuil to see that it
was designed to raise in the reader's mind the (jucstion, whether, at
ihis time
that" is to say, in IBi'J
South Carolina has any collision
M'ith the king's ministers, any oppression, or cxtortinn, to fear from

—

England?

—

Whether,

in short,

England

is

not as naturally the friend

of South Carolina, as New England, with her navigation interests
springing up in envious rivalry of England?
Is it not strange, sir, that an intelligent man in South Caroiinaj
in 1828, should tiuis labor to prove, that, in 1773, there was no hostility, no cause of war, between South Carolina and England ?
That
she had no occasion, in reference to her own interest, or from a regard to her own welfare, to take up arms in the revolutionary contest?
Can any one account tor the expression of such strange sentiments,
and their circulation through the state, otherwise than by supposing
the object to be, what I have already intimated, to raise the question,
if they had no "<;o//(.s!o«" (mark the expressionjwith the ministers of
king George the Third, in 177.5, what collifiion have they, in 1828, with
What is there now, in
the ministers of king George -the Fourth?
the existing state of things, to separate Carolina from Old, more, or
rather, than from JS'eiv England?
Resolutions, sir, have been recently passed by the legislature of
South Carolina. I need not refer to them; they go no farther than
and, I hope, not so far.
the honorable gentleman himself has gone
I content myself, therefore, with debating the matter with him.
And now, sir, what I have first to say on this subject is, that, at
no time, and under no circumstances, has New England, or any state
in New England, or any respectable body of persons in New England, or any public man of standing in New England, put forth such
a doctrine as this Carolina doctrine.
The gentleman has found no case, he can find none, to support his
own opinions by Nev/ England authority. New England has studShe
ied the constitution in other schools, and under other teachers.
looks upon it with other regards, and deems more highly and reverentThe hisly both of its just authority, and its utility and excellence.
the ephemeral
tory of her legislative proceedings may be traced
effusions of temporary bodies, called together by the excitement of
The
they have been hunted up.
the occasion, may be hunted up
opinions and votes of her public men, in and out of Congress, may
be explored it will all be in vain. The Carolina doctrine can deShe rejects it now;
rive from her neither countenance nor support.
she always did reject it; and till she loses her senses, she always
will reject it.
The honorable member IHfeYeferred to expressions, on
the subject of the embargo law, made in this place, by an honorable
and venerable gentleman, (3Ir. Hillhouse,) now favoring us with his
presence.
He quotes that distinguished senator as saying, that^ in
his judo-ment, the embarso law was unconstitutional, and that, thereIhat,
fore, in his opinion, the people were not bound to obey it.
An unconstitutional law is
sir, is perfectly constitutional language.
not binding; but then it does not rest with a resolution or a law of a

—

—

—

—
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decide tvhether an act of Congress be, or be not,
unconstitutional act of Congress would not bind
the people of this district, although they have no legislature to interfere in their behalf; and, on the other hand, a constitutional law of
Congress does bind the citizens of every state, although all their
legislatures should undertake to annul it by act or resolution.
The
state

legislature to

constilxdional.

An

venerable Connecticut senator is a constitutional lawyer, of sound
principles, and enlarged knowledge; a statesman practised and experienced, bred in the company of Washington, and holding just views
upon the nature of our governments. He beheved the embargo
unconstitutional, and so did others; but what then? Who, did he suppose, was to decide that question? The state legislatures? CertainNo such sentiment ever escaped his lips. Let us follow up,
ly not.
sir, this New England opposition to the embargo laws; let us trace

we discern the principle, which controlled and governed New
England, throughout the whole course of that opposition. We shall
then see what similarity there is between the New England school of
constitutional opinions, and this modern Carolina school.
The genit, till

tleman, I think, read a petition from some single individual, addressed to the legislature of Massachusetts, asserting the CaroHna doctrine
that is, the right of state interference to arrest the laws of the
union.
The fate of that petition shows the sentiment of the legislature.
It met no favor.
The opinions of Massachusetts were otherwise.
They had been expressed, in 1798, in answer to the resolutions of Virginia, and she did not depart from them, nor bend them
to the times.
Misgoverned, wronged, oppressed as she felt herself
to be, she still held fast her integrity to the union.
The gentleman
may find in her proceedings much evidence of dissatisfaction with the
measures of government, and great and deep dislike to the embargo;
all this makes the case so much the stronger for her; for, notwithstanding all this dissatisfaction and dislike, she claimed no right, still,
to sever asunder the bonds of the union.
There was heat, and there
was anger, in her political feeling be it so her heat or her anger did
not, nevertheless, betray her into inlidelity to the government.
The
gentleman labors to prove that she disliked the embargo, as much as
South Carolina dislikes the tariff", and expressed her dislike as strongly.
Be it so; hut did she propose the Carolina remedy? did she threaten to interfere, by stide authority, to amitd the laws of the unionl That
is the question for the gentleman's consideration.
No doubt, sir, a great majority of the people of New England
conscientiously believed the embargo law of 1807 unconstitutional;
as conscientiously, certainly, as the people of South Carolina hold
that opinion of the tariff".
They reasoned thus: Congress has power to regulate commerce; but here is a law, they said, stopping all
commerce, and stopping itf.||<definitely. The law is perpetual; that
is, it is not limited in point of time, and must, of course, continue,
until it shall be repealed by some other law.
It is as perpetual
therefore, as the law against treason or murder.
Now, is this regulating commerce, or destroying it?
Is it guiding, controlling,
giving the rule to commerce, as a subsisting thing; or is it putting
an end to it altogether? Nothing is more certain, than that a majority in New England, deemed this law a violation of the constitu-

—

—

—

—
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tion.

The

very case required by the gentleman to justify state inMassachusetts believed this law to be

terference, had then arisen.

" (I deliberate, pnljxihle, ami (lanarroits exercise of a poirer, not i^ratilDelilicrate it was, for it was lon<i continued;
ed bifllie constiliilion.''''
palpable, she thought it, as no words in the constitution gave the
power, and only a construction, in her opinion most violent, raised
It; dangerous it was, since it threatened utter ruin to her most imHere, then, was a Carolina case. How did
portant interests.
Massachusetts deal with it? It was, as she thought, a plain, manifest, palpable violation of the constitution, and it brought ruin to her
Thousands of families, and hundreds of thousands of indidoors.
While she saw and felt all this, she
viduals, were beggared by it.
saw and felt, also, that, as a measure of national policy, it was perfectly futile; that the country was no way benefited by that which
caused so much individual distress; that it was elhcient only for the
In such
production of evil, and all that evil inflicted on ourselves.
a case, under such circumstances, how did Blassachusetts df mean
herself.?
Sir, she remonstrated, she memorialized, she addressed
herself to the general government, not exactly " with the concentrated energy of passion," but with her own strong sense, and the
energy of sober conviction. But she did not interpose the arm of
Far from
her own power to arrest the law, and break the embargo.
it.
Her princii)les bound her to two things; and she followed her
Fir.st, to submit to every conprinciples, lead where they might.
stitutional law of Congress, and, secondly, if the constitutional validity of the law be doubted, to refer that question to the decision of
The first principle is vain and ineflectual
the proper tribunals.
majority of us in New England believed the
without the second.
embargo law unconstitutional; but the great question was, and always will be, in such cases, who is to decide this?--— Who is to judge
between the people and the government? And, sir, it is quite plain,
that the constitution of the United States confers on the government itself, to be exercised by its appropriate depai-tment, and under
its own responsibility to the people, this power of deciding ultimately and conclusively, upon the just extent of its own authority.
If this had not been done we should not have advanced a single
step beyond the old confederation.
Being fully of opinion that the embargo law was uncon.stitutional,
the people of New England were yet equally clear in the opinion
upon that the question, atler all,
it was a matter they did doubt
must be decided by the judicial tribunals of the United States.
Before those tribunals, therefore, they brought the question. Under
the provisions of the law, they had given bonds, to millions in amount,
and which were alleged to be forfeited. Tliey suffered the bonds
In the oldfashioned way of
to be sued, and thus raised the question.
The case came to hearing, and
settling disputes, they went to law.
solemn argument; and he who espoused their cause, and stood up
for them again.st the validity of the embargo act, was none other
than that great man, of whom the gentleman has made honorable menHe was then, sir, in the fulness of his knowtion, S.v>iuEL Dexteh.
He had retired from long
ledge, and the maturity of his strength.
and distinguislied public service here, to the renewed pursuit of pro-

A
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fessional duties; carrying with him all that enlargement and expansion,
all the new strength and force, which an acquaintance with the more

general subjects discussed in the national councils, is capable of
addino- to professional attainment, in a mind of true greatness and
comprehension. He was a lawyer, and he was also a statesman.
He had studied the constitution, v^hen he filled public station, that
he might defend it; he had examined its principles that he might
More than all men, or at least as much as any man,
maintain them.
he was attached to the general government and to the union of the
His feelings and opinions all ran in that direction. A quesstates.
tion of constitutional law, too, was, of all subjects, that one which
was best suited to his talents and learning. Aloof from technicality,
and unfettered by artificial rule, such a question gave opportunity
for that deep and clear analysis, that mighty grasp of principle,
which so much distinguished his higher efforts. His very statement
was argument; his inference seemed demonstration. The earnestOne was
ness of his own conviction, wrouglit conviction in others.
convinced, and believed, and assented, because it Was gratifying,
delightful to think, and feel, and believe, in unison with an intellect of
such evident superiority.
Mr. Dexter, sir, such as I have described him, argued the New
England cause. He put into his effort his whole heart, as well as all
the powers of his understanding; for he had avowed, in the most public manner, his entire concurrence with his neighbours, on the point
He argued the cause, it was lost, and New England
in dispute.
The established tribunals pronounced the law constitusubmitted.
Now, sir, is not this the
tional, and New England acquiesced.
exact opposite of the doctrine of the gentleman from South CaroliAccording to him, instead of referring to the judicial tribunals,
na.''
we should have broken up the embargo by laws of our own; we
should have repealed it, quoad New England; for we had a strong,
Sir, we believed the embargo unpalpable, and oppressive case.
constitutional; but still that was matter of opinion, and who was to
thought it a clear case; but, nevertheless, we did not
decide it?
take the law into our own hands, because ?i'e did not unsh to bring aboid a
7-evolulion, nor to break vp Ihe union: for I maintain, that, between sub-

—

—

We

mission to the decision of the constituted tribunals, and revolution, or
there is no ambiguous condhion,
disunion, there is no middle ground
And, sir, how futile, how very
half allegiance, and half rebellion.
futile it is, to admit the right of state inteference, and then attempt to
save it from the character of imlawful resistance, by adding terms of
qualification to the causes, and occasions, leaving all these qualifications, like the case itself, in the discretion of the state governments.
It must be a clear case, it is said, a deliberate case; a palpable case; a
dangerous case. But then the state is still left at liberty to decide

—

what is deliberate, wliat is palpable, what
Sir, the
adjectives and epithets avail anything?
human mind is so constituted, that the merits of both sides of a controversy appear very clear, and very palpable, to those who respectively espouse them; and both sides usually grow clearer as the conSouth Carolina sees unconstitutionality in the
troversy advances.
for herself,
is

what

dangerous.

tariff;

is

clear,

Do

she sees oppression there, also; and she sees danger. Pennsyl-

•117
vania, with a vision not less sharp, looks at the same tariflT, and sees
no such thing in it she sees it all constitutional, all nscrul,all safe.
The faith of Soutli Carolina is str('ii<:tlieiud l)v opjtosif ion, and she
now not only sees, but /ii.so/r/'.v, that the fiirilfis |)iil|ial)ly unconstitutional, oppressive and daiitrcrons: l)Ut Pennsylvania, not to he behind her neighbours, and (Mpiallv willing to strengthen her own faith
by a cojifident asseveration, Ilcsolns, also, and gives to every warm
affirmative of Soutli C'aroliua, a plain, downright, Peniisvlvania negative.
South Carolina, to show the strength and unity of her o|)inion, brings her assenihlvto a unanimity, within seven voices; Pennsylvania, not to be outdone in this respect more than others, reduces
her dissentient fraction to a single vote.
Now, sir, again, I ask the
gentleman, what is to be done? Are these states both right.' Is he
bound to consider tlu;m both right r If not, which is in the wrong.'
or rather, wliich has the best right to decide?
And it" he, and if I,
are not to know what the constitution means, and what it is, till
tliose two state legislatures, and the twenty-two others, shall agree
in its construction, what have we sworn to, when we have sworn to
maintain it ?
I was forcibly struck, sir, with one reflection, as the
He quoted J\Ir. IMadison's resogentleman went on in his speech.
lutions, to prove that a state may interfere, in a case of deliberate,
The
palpable, and dangerous exercise of a power not granted.
honorable member supposes the tariff law to be such an exercise of
power; and that, consequently, a case has arisen in which the state
may, if it see fit, interfere by its own law. Now it so happens, nevertheless, that Mr. Madison deems this same tariflMaw quite constiInstead of a clear and palpable violation, it is, in his judgtutional.
So that, while they use his authority for
ment, no violation at all.
All
a hypothetical case, they reject it in the very case before them.
futility
I had almost used a stronger
this, sir, shows the inherent
word of conceding this power of interference to the states, and then
attempting to secure it from abuse by imposing; qualifications, of
One of two things is true;
which the states themselves are to judge.
either the laws of the union are beyond the discretion and beyond
the control of the states; or else we have no constitution of general
government, and are thrust back again to the days of the confede-

—

—

racy.

Let me here say, sir, that if the gentleman's doctrine had been
received and acted upon in New England, in the times of the embargo and non-intercourse, we should probably not now have been
The government would very likely, have gone to pieces, and
here.
crumbled into dust. No stronger case can ever arise than existed
\inder those laws; no states can ever entertain a clearer conviction
than the New England states then entertained; and if they had been
under the influence of that heresy of opinion, as I must call it, which
the honorable member espouses, this union would, in all probabiliI ask the gentleman,
ty, have been scattered to the four winds.
therefore, to apply his principles to that case; I ask him to come
forth and declare, whether, in his opinion, the New England states,
would have been justified in interfering to break up the embargo sysHad
tem, under the conscientious opinions which they held upon it
they a right to annul that law.' Does he admit or deny? If that
:*
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thought palpably unconstitutional in South Carolina, justiprogress of the law, tell me, whether
that which was thought palpably unconstitutional also in MassachuSir, I deny
setts, would have justified her in doing the same thing?
It has not a foot of ground in the constitution
the whole doctrine.
No public man of reputation ever advanced it in Masto stand on.
sachusetts, in the warmest times, or could maintain himself upon it
there at any time.
I wish now, sir, to make a remark upon the Virginia resolutions of
1798.
I cannot undertake to say how these resolutions were underTheir language is not a little instood by those who passed them.
definite.
In the case of the exercise by Congress, of a dangerous
power, not granted to them, the resolutions assert the right, on the
part of the state, to interfere, and arrest the progress of the evil.
This is susceptible of more than one interpretation. It may mean
no more than that the states may interfere by complaint and remonstrance; or by proposing to the people an alteration of the Federal
Constitution.
This would all be quite unobjectionable; or, it may
be, that no more is meant than to assert the general right of revolution, as against all governments, in cases of intolerable oppression.
This no one doubts; and this, in my opinion, is all that he who framed the resolutions could have meant by it: for I shall not readily
believe, that he was ever of opinion that a state, under the constitution, and in conformity with it, could, upon the ground of her own
opinion of its unconstitutionality, however clear and palpable she
might think the case, annul a law of Congress, so far as it should
operate on herself, by her own legislative power.
I must now beg to ask, sir, whence is this supposed right of the
states derived.''
where do they find the power to interfere with the
laws of the union
Sir, the opinion which the honorable gentleman
maintains, is a notion, founded in a total misapprehension, in my judgment, of the origin of this government, and of the foundation on
which it stands. I hold it to be a popular government, erected by
the people; those who administer it, responsible to the people; and
itself capable of being amended and modified, just as the people may
choose it should be. It is as popular, just as truly emanating from
the people, as the state governments.
It is created for one purpose;
the state governments for another.
It has its own powers; they have
theirs.
There is no more authority with them to arrest the operation
of a law of Congress, than with Congress to arrest the operation of
their laws.
are here to administer a constitution emanating
immediately from the people, and trusted, by them, to our administration.
It is not the creature of the state governments.
It is of no
moment to the argument, that certain acts of the state legislatures
are necessary to fill our seats in this body.
That is not one of their
original state powers, a part of the sovereignty of the state.
It is a
duty which the people, by the constitution itself, have imposed on
the state legislatures; and which they might have left to be performed elsewhere, if they had seen fit. So they have left the choice of
President with electors; but all this does not affect the proposition,
that this whole government. President, Senate, and House of Representatives, is a popular government.
It leaves it still all its popu-

which

is

fies that state in arresting the

—

.^
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Tlie governor ot" a slate, (in some of tlie states) 13
chosen, not directly by tlie people, hut by those who are chosen by
the people, for the piir|)ose of perl'orinins, among other duties, that
of electing a governor.
Is the government of the state, on that account, not a popular government.'
This government, sir, is the independent otlspring of the popular will.
It is not the creature of
state legislatures; nay, more, if the whole truth must be told, the
people brought it into existence, established it, and have hitherto
supported it, for the very |)urpose, amongst others, of imposing certain salutary restraints on state sovereiirnties.
The states cannot
now make war; they cannot contract alliances; they cannot make
each for itself, separate re<fulations of eouuuerce; they cannot lay
im|)osts; they cannot coin money.
If this eonstifuli<^n, sir, be the
creature of state legislatures, it must be admitted that it has obtained a strange control over the volitions of its creators.
The people, then, sir, erected this government. They gave it a
constitution, and in that constitution tliey have enumerated the powers which they bestow on it.
Th(>y have made it a limited government.
They have restrained it
'J'hey have defined its authority.
to the exercise of such powers as are granted; and all others they
liut, sir, tiiey
declare, are reserved to the states, or the people,
have not stopped here. If they had, they would have accomplished
but half their work.
No defmition can be so clear, as to avoid possibility of doubt; no limitation so precise, as to exclude all uncertainWho shall
ty.- \Vho then, shall construe this grant of the people.'
interpret their will, where it may be supposed they have left it doubtWith whom do they repose this ultimate right of deciding on
ful.''
Sir, they have settled all this in
the powers of the government.'
They have left it, with the govermnent itself,
the fullest manner.
Sir, the very chief end, the main
in its appropriate branches.
design, for which the whole constitution was framed and adopted, was
to establish a government that should not be obliged to act through
The
state agency, or depend on state opinion and state discretion.
peo[)le had had quite enough of that kind of government, under the
Under that system, the legal action the application
confederacy.
Congress
of law to individuals, belonged exclusively to the states.
could only recommend their acts were not of binding force, till
the states had adopted and sanctioned them.' Are we in that condiAre we yet at the mercy of state discretion, and state
tion still
Sir, if we are, then vain will be our attempt to mainconstruction?
lar character.

—

—

.'

tain the constitution under which we sit.
But, sir, the people have wisely provided, in tlie constitution itself, a proper, suitable mode and tribunal for settling questions of

There are, in the constitution, grants of powers
Congress; and restrictions on these powers. There are, also,
Some authority must, therefore, necesprohibitions on the states.
sarily exist, having the ultimate jurisdiction to lix and ascertain the
The
interpretation of these grants, restrictions, and prohibitions.
constitution has itself pointed out, ordained, and established that
authority.
How has it accomplished this great and essential end.'
By declaring, sir, that " the conslilidion and Ike laics of the United
States, made in pursuance thereof, shall be the supreme late of the land,
constitutional law.

to
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anything in the constitution or

laics

of any

stale to the contrat-y notwith-

standing.^^

was the first great step. By this the supremacy of the con
and laws of the United States is declared. The people so
]Vo state law is to be valid, which comes in conflict with the
will it.
constitution, or any law of the United States passed in pursuance of
This,

sir,

stitiition

shall decide this question of interference ? To whom lies
appeal t This, sir, the constitution itself decides, also, by declaring, " that the judicial power shall extend to all cases arising nnder

But who

it.

the

last

the constitution

and laws of the United

States.''^

These two

provisions,

They are, in truth, the keystone of
cover the whole ground.
the arch. With these, it is a constitution without them, it is a confederacy.
In pursuance of these clear and express provisions. Congress established, at its very first session, in the judicial act, a mode
for carrying them into full effect, and for bringing all questions of
It
constitutional power to the final decision of the supreme court.
It then had the means of self-prothen, sir, became a government.
tection; and, but for this, it would, in all probability, have been now
sir,

;

Having constituted the government,
things which are past.
and declared its powers, the people have further said, that since somebody must decide on the extent of these powers, the government shall
itself decide; subject, always, like other popular governments, to its
And now, sir, I repeat, how is it that a
responsibility to the people.
Who, or what,
state legislature acquires any power to interfere.^
gives them the right to say to the people, " We, who are your agents
and servants for one purpose, will undertake to decide, that your
other agents and servants, appointed by you for another purpose,
have transcended the authority you gave them! " The reply would
" Who made you a judge over anothhe, I think, not impertinent

among

—

er's servants?
Sir, I

deny

To
this

their

own masters they

power of

stand or fall."

state legislatures altogether.

It

cannot

Gentlemen may say, that in an exstand the test of examination.
treme case, a state government might protect the people from intolSir, in such a case, the people might protect
erable oppression.
Such a case
themselves, without the aid of the state governments.
It must make, when it comes, a law for itself.
warrants revolution.
nullifying act of a state legislature cannot alter the case, nor make
In maintaining these sentiments, sir,
resistance any more lawful.
I state what they have
I am but asserting the rights of the people.
They have chosen
declared, and insist on their right to declare it.
to repose this power in the general government, and I think it my
duty to support it, like other constitutional powers.
For myself, sir, I do not admit the jurisdiction of South Carolina,
or any other state, to prescribe my constitutional duty; or to settle,
between me and the people, the validity of laws of Congress, for
which I have voted. I decline her umpirage. I have not sworn
to support the constitution according to her construction of its clauses.
I have not stipulated, by my oath of office, or otherwise, to
come under any responsibility, except to the people, and those whom
they have appointed to pass upon the question, whether laws, supported by my votes, conform to the constitution of the country. And,
sir, if we look to the general nature of the case, could anything

A
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have been more preposterous, tlian to make a {Tovernmerit fur the
whole union, and yet letive its powers subject, not to one interpretaInstead of
interpretations?
responsible to all, with power to deshall constitutional questions be lelt to fbur-and-twenty
cide tor all
popular bodies, each at liberty to decide for itself, and none bound to
respect the decisions of others; and each at liberty, too, to fjive a new
Would
construction on every new election of its own members?
anythiuff, with such a principle in it, or rather with such a destituNo, sir. It
tion of all principle, be (it to be called a government?
It should be called, rathshould not be denominated a constitution.
er, a collection of t()|)ics, for evcrlastinjr controversy; heads of deIt
It wouki nut be a government.
bate for a disputatious people.
would not be adequate to any practical good, nor lit for any country
To avoid all possibility of being misunderstood, alto live under.
low me to repeat again, in the fullest manner, that 1 claim no powI admit,
ers for the government by Ibrced or unfair construction.

tion, but to tliirteen, or twenty-four,

one tribunal, established by

—

all,

that it is a government of strictly limited powers; of enumerated,
specified, and particularized powers; and that whatsoever is not granBut notwithstanding all this, and however the grant
ted, is withheld.
of powers may be expressed, its limit and extent may yet, in some

cases, admit of doubt; and the general government would be good for
nothing, it would be incapable of long existing, if some mode had
not been provided, in which those doubts, as they should arise, might
be peaceably, but authoritatively, solved.
And now, Mr. President, let me run the honorable gentleman's
Let us look at his
doctrine a little into its practical application.
If a thing can be done, an ingenious man
probable modus operandi.
can tell hoic it is to be done. Now, I wish to be informed liow
this state interference is to be put in practice, without violence,
We will take the existing case of the
bloodshed, and rebellion.
South Carolina is said to have made up her opinion
tariff law.
upon it. If we do not repeal it, (as we probably shall not,) she will
She will, we
then apply to the case the remedy of her doctrine.
must suppose, pass a law of her legislature, declaring the several
acts of Congress, usually called the tariff laws, null and void, so far

So far, all
as they respect South Carolina, or the citizens thereof.
But the collector at
is a paper transaction, and easy enough.
Charleston, is collecting the duties imposed by these tariff laws
The collector will seize the goods
he, therefore, must be stopped.
The state authorities will underif the tariff duties are not paid.
take their rescue: the marshal, with his posse, will come to the coland here the contest begins. The militia of the state
They will march,
be called out to sustain the nullifying act.
member
sir, under a very gallant leader: for I believe the honorable
He will
himself commands the militia of that part of the state.
raise the xullifvixg act on his standard, and spread it out as his
banner! It will have a preamble, bearing. That the tariff laws are
palpable, deliberate, and dangerous violations of the constitution!

lector's aid,
will

will proceed, with this banner flying, to the custom-house in
Charleston:

He

"

All the while,

Sonorous mcUil, blowing

iiiiirtial

sounds."
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at the custom-house, he will tell the collector that he must
no more duties under any of the tariff laws. This, he will
be somewhat puzzled to say, by the way, with a grave countenance,
considering what hand South Carolina, herself, had in that of 1816.
But sir, the collector would, probably, not desist, at his bidding.
He would show him the law of Congress, the treasury instruction, and
He would say, he should perforin his duty,
his own oatli of office.
come wliat come might. Here would ensue a pause: for they say
The trumpeter would
that a certain stillness precedes the tempest.
hold his breath, awhile, and before all this military array should fall
on the custom-house, collector, clerks, and all, it is very probable
some of those composing it, would request of their gallant commander in-chief, to be informed a little upon the point of law; for they
have, doubtless, a just respect for his opinions as a lawyer, as well
They know he has read Blackstone
as for his bravery as a soldier.
They would
and the Constitution, as well as Turrene and Vauban.
ask him, therefore, something concerning their rights in this matter.
They would inquire, whether it was not somewhat dangerous to
What would be the nature of
resist a law of the United States.
their offence, they would wish to learn, if they, by military force
and array, resisted the execution in Carolina of a law of the United
States, and it should turn out, after all, that the law was constitutionall
He would answer, of course, treason. ISo lawyer could give
any other answer. John Fries, he would tell them, had learned
How, then, they would ask, do you propose
that, some years ago.
We are not afraid of bullets, but treason has a way
to defend us.''
How do you
of taking people off, that we do not much relish.
propose to defend us.' " Look at my floating banner," he would
Is it your opinion, gallant
reply; " see there the nidUfijing law!''''
commander, they would then say, that if we should be indicted for
treason, that same floating banner of your's would make a good plea
" South Carolina is a sovereign state," he would reply.
in bar.'
That is true but would the judge admit our plea? "These tariff
laws," he would repeat, " are unconstitutional, palpably, deliberately,
dangerously." That all may be so; but if the tribunal should not
happen to be of that opinion, shall we swing for it? We are ready
to die for our country, but it is rather an awkward business, this dyAfter all, that is a sort of heinping without touching the ground!
tax, worse than any part of the tariff.
Mr. President, the honorable gentleman would be in a dilemma,
like that of another great general.
He would have a knot before
him which he could not untie. He must cut it with his sword. He
must say to his followers, defend yourselves with your bayonets;
and this is war civil war.
Direct collision, therefore, between force and force, is the unavoidable result of that remedy for the revision of unconstitutional laws
which the gentleman contends for. It must happen in the very first
case to which it is applied.
To resist,
Is not this the pfain result?
by force, the execution of a law, generally, is treason. Can the
courts of the United States take notice of the indulgence of a state
to commit treason?
The common saying, that a state cannot com-

Arrived
collect

—

—

mit treason herself,

is

nothing to the purpose.

Can

she authorise
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others to do it-*
If John Fries had |)r()diic('d an act ui' Pennsylvania, annuUino; the hiw of Congress, would it liave liclped his case?
Talk about it as we will, these doctrines f^o the lenfjth «>1' revolution.
They are incompatililc with any peaceahle administration of tiie
government. They lead directly to disunion and civil commotion;
and, therefore, it is, that at their comnjencement, when they are lirst

found to be maintained by respectable men, and
I

enter

my

public protest against theni

in

a tangible form,

all.

The honorable gentleman

argues, that if this govermnent he the
judge of the extent of its own powers, whether tliat right of
judging be in Congress, or the Supreme Court, it equally subverts
state sovereignty.
This the gentleman sees, or thinks he sees, although he cannot perceive how the right of judging, in this matter, if
left to the exercise of state legislatures, has any tendency to subvert
the goverimient of the union.
The genflemau''s opinion may be,
that the right ouo-hl not to have been lodged with the general government; he may like better such a constitution, as we should have
under the right of state interference; but I ask him to meet me on
the plain matter of fact
I ask him to meet me on the constitution
clearly and visibly
itself
I ask him if the power is not found there
(Note 3.)
found there
Let
But, sir, what is this danger, and what the grounds of it?
be remembered, that the constitution of the United States is not
It is to continue in its present form no longer than the
unalterable.
If they shall
people who established it shall choose to continue it.
become convinced that they have made an injudicious or inexpedient partition and distril)ution of power, between the state governments and the general government, they can alter that distribution
sole

—

—

—

—

.^

it.

at will.

If anything be found in the national constitution, either by originprovision; or subsequent interpretation, which ought not to be in
If any construction be
it, the
people know how to get rid of it.
established, unacceptable to them, so as to become, practically, a
part of the constitution, they will amend it, at their own sovereign
pleasure, but while the people choose to maintain it, as it is; while
they are satisfied with it, and refuse to change it; who has given, or
who can give, to the state legislatures, a right to alter it, either by
Gentlemen do not seem to
interference, construction or otherwise.'
al

recollect that the people have any power to do anything for themselves; they imagine there is no safety for them, any longer than
Sir^
they are under the close guardianship of the state legislatures.
the people have not trusted their safety, in regard to the general
They have required other security,
constitution, to these hands.

and taken other bonds. They have chosen to trust themselves, first,
words of the instrument, and to such construction as the
government itself, in doubtful cases, should put on its own powers,
under their oaths of oilice, and subject to their responsi!)ility to them:
just as the people of a state trust their own state governments with
Secondly, they have reposed their trust in the efa similar power.
ficacy of frequent elections, and in their own power to remove their
own servants and agents, whenever they see cause. Thirdly, they
have reposed trust in the judicial power, which, in order that it might

to the plain
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be trust-worthy, they have made as respectable, as disinterested,
and as independent as was practicable. F'ourthly, they have seen
fit to rely, in case of necessity, or high expediency, on their known
and admitted power, to alter or amend the constitution, peaceably,
and quietly, whenever experience shall point out detects or imperAnd, finally, the people of the United States have, at no
fections.
time, in no way, directly or indirectly, authorised any state legislature to construe or interpret their high instrument of government;
much less to interfere, by their own power, to arrest its course and
operation.
If, sir, the people, in these respects, had done otherwise than they
have done, their constitution could neither have been preserved, nor
would it have been worth preserving. And, if its plain provisions
shall now be disregarded, and these nev/ doctrines interpolated in it,
will become as feeble and helpless a being, as its enemies, whether
It will exist in every
early or more recent, could possibly desire.
It must borrow
state, but as a poor dependent on state permission.
leave to be; and will be, no longer than state pleasure, or state discretion, sees fit to grant the indulgence, and to prolong its poor existence.
The peoBut, sir, although there are fears, there are hopes also.
ple have preserved this, their own chosen constitution, for forty years,
and have seen their happiness, prosperity, and renown, grow with
its growth, and strengthen with its strength.
They are now, generally, strongly attached to it.
Overthrown by direct assault, it
cannot be; evaded, undermined, nullified, it will not be, if we,
and those who shall succeed us here, as agents and representatives
of the people, shall conscientiously and vigilantly discharge the two
great branches of our public trust
faithfully to preserve, and wisely
to administer it.
Mr. President, I have thus stated the reasons of my dissent to the
doctrines which have been advanced and maintained.
I am conscious of having detained you and the Senate much too long.
I was
drawn into the debate, with no previous deliberation such as is suited
to the discussion of so grave and important a subject.
But it is a
subject of which my heart is full, and I have not been willing to suppress the utterance of its spontaneous sentiments.
I cannot, even
now, persuade myself to relinquish it, without expressing, once more,
my deep conviction, that, since it respects nothing less than the
union of the states, it is of most vital and essential importance to the
public happiness.
I profess, sir, in my career, hitherto, to have
kept steadily in view the prosperity and honor of the whole country,
and the preservation of our federal union. It is to that union we
owe our safety at home, and our consideration and dignity abroad.
It is to that union that we are chiefly indebted for whatever makes
us most proud of our country.
That union we reached only by the
discipline of our virtues in the severe school of adversity.
It had
its origin in the necessities of disordered finance, prostrate commerce, and ruined credit. Under its benign influences, these great
interests immediately awoke, as from the dead, and sprang forth with
newness of life. Every year of its duration has teemed with fresh
proofs of its utility and its blessings; and, although our territory has
it

—

—

—

—

—
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stretched out wider and wider, and our population spread fartlier and
It has
farther, they have not outrun its protection or its benefits.
been to us all a copious fountain of national, social, and personal
I have not allowed myself, sir, to look beyond the union,
happiness.
1 have not
to see what might lie hidden in the dark recess behind.
coolly weighed the chances of preserving liberty when the bonds
I have not accusthat unite us together shall be broken asunder.
tomed myself to hang over the precipice of disunion, to see whethei,
with my short sight, I can fathom the depth of the al)yss below; nor
could I regard him as a safe couuscdlor in the affairs of this government, whose thoughts should be mairdy bent on considering, not
how the union should be best i>reserved, but how tolerable might
be the condition of the people when it shall be broken up and deWhile the union lasts, we have high, exciting, gratifying
stroyed.
JJeyond
prospects spread out before us, for us and our children.
God grant that, in my day,
that I seek not to penetrate the veil.
God grant, that on my vision
at least, that curtain may not rise.
never may i)e opened what lies behind. When my eyes shall be
turned to behold, for the last time, flie sun in heaven, may I not see
him shining on the broken and dishonored fragments of a once glorious union; on states dissevered, discordant, belligerent; on a land
rent with civil feuds, or drenched, it may be, in fraternal blood!
Let their last feeble and lingering glance, rather behold the gor-

—

geous ensign of the republic, now known and honored throughout
the earth, still full high advanced, its arms and trophies streaming in
their original lustre, not a stripe erased or polluted, nor a single star

—

bearing for its motto, no such miserable interrogatory, as
IVor those other words of delusion and folly,
IVhat is all this worth?
Liberhj first, and Union afterirards—hut everywhere, spread all over
in characters of living light, blazing on all its ample folds, as they
float over the sea and over the land, and in every wind under the
whole heavens, that other sentiment, dear to every true American
Liberty and Union, now and forever, one and inseparable!
heart

obscured

—

NOTE

1.

Wednesday, February

21, 1787.

The report of :i fraiid committee, consisting of
Picsciu, as l)efi)ie.
Mr. Dane, Mr. Varnum, Mr. S. M. Mitchell, Mr. Smith, iMr. Cadwallader, Mr. Irvine.
Mr. N. Mitchell, -Mr. Forrest, Mr. (irayson, Mr. Blount, Mr. Bull, an.l .Mr. Feu; to whom
was referred a letter of 14th September," 1786, from J. Dickinson, written at the re<iue8f of
Commissioners from the states of Virginia, Delaware, Pennsylvania, New Jersey, and New
York, assembled at the city of Annapolis, together with a copy of the report ot said coml)eing an order of
niissioners to the legislatures of the states by whom they were appointed,
Coirn-ess

a.«seinl)le(l:

was called up, and which is contained in the following resolution;
" Congress having had under consideration the letter of John Dickinson,

the day,

viz.:

Es(|:,

Chairman

proceedof the commissioners, who assembled at Annapolis during the last )ear; also, the
incfticiency of
ings of the said commissioners, and entirely coinciding with them, as to the
render
shall
as
provisions
the Federal Government, and the necessity of devising suchfurther
to the <lilterent
the same adequate to the exigencies of the union, do strongly recommend
on the second Monlegislatures to send forward delegates to meet the proposed Convention,

day, in

May

next, at the city of Philadelphia."

54
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NOTE

2.

Extract from Mr. Calhoun's Speech, on Mr. Randolph's motion to strike out the
minimum valuation on Cotton Good.i, in the House of Representatives, April, 1816.

" The debate
to

be afforded

to

heretofore, on this subject, has been on the degree of protection which ought
our cotton and woollen manufactures; all professing to be friendly to those

extend to them adeijuate encouragement. The
infant establishments, and to be willing to
It is introduced, professedly, on the ground that
present motion assumes a new aspect.
inamifutuif> ought not to receive any encouragement ; and will, in its operation, leave our
cotton establishments exposed to the competition of the cotton goods of the East Indies,
which, it is acknowledged on all sides, they are not capable of meeting with success, withTill the
out the proviso proposed to be stricken out by the motion now under discussion.
debate assumed tliis new form, he determined to be silent ; participating as he largely did,
return to the
in that general anxiety which is felt, after so long and laborious a session, to
bosom of our families. But on a subject of such vital importance, touching as it does, the
would
indulge
House
he
hoped
that
the
country,
our
prosperity
of
permanent
security and

him

in

a few observations.

" To

give perfection to this state of things, it will be necessary to add, as soon as possisystem of internal improvements, and, at least, such an extension of our navy, as will
The advantage of each is so striking, as not to
prevent the cutting off our coasting trade.
require illustration, especially after the experience of the late war.
" He firmly believed that the country is prepared, even to maturity, for the introduchave abundance of resources, and things naturally tend, at this
tion of manufactures.
moment, in that direction. A prosperous commerce has poured an immense amount of
commercial capital into this country. This capital has, till lately, found occupation in commerce ; but that state of the world "which transferred it to this country, and gave it active
emplovmeut, has jiassed away, never to return. Where shall we now find full employment
Where markets for the numerous and abundant
for our prodigious amount of tonnage 1
This great body of active capital, which, for the moment, has
products of our country
found sufficient employment in supplying our markets, exhausted by the war, and measures
preceding it, must find a new direction it will not be idle. What channel can it take, but
It will
This, if things continue as they are, will be its direction.
that of manufactures 1
introduce an era in our affairs, in many respects highly advantageous, and ought to be
countenanced by the government. Besides, we have already surmounted the greatest diffiThe cotton and woollen manculty that has ever been found in undertakings of this kind.
they are already introduced to a great extent ; freeing
ufactures are not to be introduced
sacrifices
experienced in giving
measure,
the
great
a
hazards,
and,
in
from
the
us entirely
The restrictive measiu-es, and the war, though
the capital of the country a new direction.
not intended for that purpose, have, by the necessary operation of things, tuined a large
amount of capital to this new branch of industry. He had often heard it said, both in and
So
out of Congress, that this effect alone, would indemnify the country for all its losses.
high was this tone of feeling, when the want of these establishments was practically felt, that
he remembered, during the war, when some question was agitated respecting the introduction of foreign goods, that many then opposed it on the ground of injuring our manufactures.
He then said, tliat war alone furnished sufficient stimulus, and perhaps too much, as
it would make their growth unnaturally rapid ; but that, on the return of peace, it would
then be time to show our affection fur them. He, at that time, did not expect an apathy
and aversion to the extent which is now seen. But it will no doubt be said, if they are so
far established, and if the situation of the country is so favorable to their growth, where is
It is to put tliem beyond the reach of continthe necessity of afibrding them protection]
gency.
" It has been further asserted that manufactures are the fruitful cause of pauperism ; and
England has been referred to, as furnishing conclusive evidence of its truth. For his part, he
could perceive no such tendency in them, but the exact contrary, as they furnished new stimuought not to look
lus and means of subsistence to the laboring classes of the community.
at the cotton and woollen establishments of Great Britain for the prodigious numbers of poor
with which her population was disgraced ; causes much more efficient exist. Her poor
But if
laws, and statutes regulating the prices of labor, with taxes, were the real causes.
it must be so ; if the mere fact that England manufactured more than any other country, explained the cause of her having more beggars, it is just as reasonable to refer her courage,
epirit, and all her masculine virtues, in which she excels all other nations, with a single exception
he meant our own
in which we might, without vanity, challenge a preeminence.
Another objection had been, which he must acknowledge was better founded, that capital
employed in inanufactiu'ing pioduced a greater dependence on the part of the employed,
than in commerce, navigation, or agriculture.
It is certainly an evil, and to be regretted,
but he did not think it a decisive objection to the system; especially when it hud incidental
It produced an
political advantages, which, in his opinion, more than counter(X)ised it.
ble, a

We

!

:

—

—

We

—

—

—

—

;
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interest strictly

American, as

miicli so as agriculture, in

of commerce or navigation.

t;ige

Again

The

country will,

which

from

it

tiiis,

had the
derive

deciiitfl

much

advan-

advantiige.

more cloM-ly our widely spread repulilic. It will
greatly increase our mutual dependeuce and iulercouise and will, as a neceMsury conneit is

:

calculated to

l)iiid

together

;

quence, excite an increaseii attention to iiiicrn.il iniprovtMui'iils, a suhjeit every way co intimately connected with the ultimate attainment of national strenjjth, and the |K>rfectiuD of
our political institutions."

—

Extracts from the Speech of Mr. Calhoun, April, 1816 On the Direct Tax.
" In regard to the question, how far manufactures ought to he fostered, Mr. C. said, it
was the duty of this country, as a means of defouce, to encourage the dome.siic imliislry of
the country, more especially that part of it which pnivides the necessary materials for cliithing and defence.
Let us look to tiie nature of (he war most likely to occur. EnglanrI i.s in
the possession of the ocean.
No man, however sanguine, can Vx'lievc that we can deprive
her soon, of her predominance there. That control deprives us of the means of maintaining

our army and navy cheaply clail. The (juestion relating to maniif.ictures nnist not de|)enJ
on the abstract principle, that industry left to pursue its own course, will fmil in its own interest all the encouragement that is necessary.
I lay tlie claims of the manufacturers entirely out of view, said Mr. C. ; hut, on general principles, without regard to their interest,
a certain encouragement should be extended, at least to our woollen and cotton manufactures.

" This

nation," Mr. C. said, " was rapidly changing the character of its industry.
a nation is agricultural, depending for supply on foreign markets, its |)eople may be
taxed through its imports, almost to the amount of its capacity. The nation was, however, rapidly becoming, to a considerable extent, a manufacturing nation."
To the quotations from the speeches and proceedings of the Representatives of South
Carolina, in Congress, during Mr. Monroe's administration, may be added the following
extract from Mr. Calhoun's report on roads and canals, submitted to Congress on 7ih of
January, 1819, fiom the Department of War
"
judicious system of roads and canals, constructed for tlie convenience of commerce,
and the transportation of the mail only, without any reference to military operations, is itself among the most eflicient means for the ' more complete defence of the United States.'
Without adverting to the fact that the roads and canals which such a system would require,
are, with few exceptions, precisely those which would be recjuired for the operations of war
sucli a system, by consolidating oin- union, increasing our wealth and fiscal capacity, would
add greatly to our resources in war. It is in a state of war when a nation is compelled to
put all its resources, in men, money, skill, and devotion to country, into reqinsition, tliat its
government realizes in its security, the beneficial effects from a people made prosperous and
happy by a wise direction of its resources in peace.
"Should Congress think proper to commence a system of roads and canals, for 'the more
complete defence of the United States,' the disbursements of the sum appropriated for the
purpose might be made by the Department of War, under the direction of the President.
Where incorporate companies are alreaily formed, or the road oV canal commenced, under
the superintendence of a state, it perhaps would be advisable to direct a subscription on the
part of the United States, on such terms and conditions as might be thought proper."

When

:

A

NOTE

3.

following resolutions of the legislature of Virginia, bear so pertinently and so strongly
worthy of being inserted in a note, espeIt will be obcially as other resolutions of the same body are referred to in the discussion.
served that tliese resolutions were unanimously adopted in each House.

The

on

this point of the debate, that they are thought

VIRGINIA LEGISLATURE.
Extract from the Message of Gov. Tyler, of Virginia, Dec.

4, 1809.

proposition from the state of Pennsylvania is herewith submitted, with Governor Snyamending the conder's letter accompanying the same, in which is suggested the propriety of
the union
stitution of the United States, so as to prevent collision between the government of

"A

and the

state

governments."

House of Delegates,

Friday, December 15, 1S09

motion. Ordered, Tiiat so much of the Governor's communication as relates to the comproposed by
munication from the governor of Pennsylvania, on the subject of an amendment,
to Messrs.
the legislature of that state, to tlie cons'titution of tlie United States, be referred
Randolph fof
Peyton, Otey, Cabell, Walker, Madison, Holt, Newton, Parker, Stevenson,
Page 25 of the Journal.
Amelia,] Cocke, Wyatt, and Ritchie.

On

:
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Thursday, January 11, 1810,
governor's comMr. Pevton, from the committee to whom was referred that part of the
Pennsylvania, to the
municatioa which relates to tiie amen(hnont proposed by tiie state of
following report
constitution of tlve United States, made the
Pennsylvania,
The committee to whom was referred the commmiication of the governor of
of that state, proposing an amendment of the
legislature
of
the
certain resolutions
covering

of an impartial tribunal to decide disconstitution of the United States, by the appointment
have had the same uniier their consideration,
putes between the States and Federal Judiciary,
constitution of the United
and are of opinion, that a tribunal is already provided by the
the Supreme Court, more eminently qualified, from their habits and duties,
States, to wit
tenure of their offices, to decide the disputes
froMi the mode of their selection, and from the
any other tribunal which could be
aforesaid, in an enlightened and impartial manner, than
:

selected from those in the United States who are
legal learning, not at the will of a single individual, but by
United States; they will, therefore,
the concurrent wishes of the President and Senate of the
neno local prejudices and partialities. The duties they have to perform, lead them

The members

most celebrated

of the

Supreme Court are

for virtue

and

have

most enlarged and accurate acquaintance with the jurisdiction of tlie Fedand with the admirable symmetry of our government. The
opinions they may
tenure of their offices enables them to pronounce the sound and correct
have formed, without fear, favor, or partiality.
to
be founded upon
seems
Pennsylvania,
The amendment to the constitution proposed by
their jurisdiction, to
the iflea that the Federal Judiciary will, from a lust of power, enlarge

cessarily, to the

eral and State Courts together,

exercise their will,
the total annihilation of die jurisdiction of the state courts; that they will
instead of the law and the constitution.
i
-u
i
the tribunal
against
strongly
This argument, if it ijroves anything, would operate more
proposed to be created, which promised so little, than against the Supreme Court, which, for
calculated to
the reasons given before, have everything connected with their appointment
ensure confidence. What security have we, were the proposed amendment adopted, that
The
of
the law 1
this tribunal would not substitute their will and their pleasure in place
Judiciary are the weakest of the three departments of government, and least dangerous to the
politicalrights of the constitution; they hold neither the purse nor the sword; and, even to

own judgments and decisions, must ultimately depend upon die Executive arm.
Should the Federal Judiciary, however, unmindful of their weakness, unmindful of the duty
which they owe to themselves and their country, become corrupt, and transcend the limits
of their jurisdiction, would the proposed amendment oppose even a probable barrier in such
an improbable state of things'?
The creation of a tribunal, such as is proposed by Pennsylvania, so far as we are able to
form an idea of it, from the description given in the resolutions of the legislature of that state,
would, in the opinion of your committee, tend rather to invite, than to prevent, collisions
between the Federal and State Courts. It might also become, in process of time, a serious
and dangerous embarrassment to the operations of the general government.
Resolved, therefore. That the legislature of this state do disapprove of the amendmen
to the constitution of the United States, proposed by the legislature of Pennsylvania.
Resolved, also. That his excellency the governor, be, and he is hereby, requested to
transmit forthwith, a copy of the foregoing preamble and resolutions, to each of the senators and representatives of this state in Congress, and to the executive of the several states
in the union, witli a request that the same be laid before the legislatures thereof.
The said resolutions being read a second time, were, on motion, ordered to be referred
to a committee of the Whole House on the state of tlie Commonwealth.
enforce their

Tuesday, January 23, 1810.
The House, according to the order of the day, resolved itself into a Committee of the
Whole House on the stale of the Commonwealth, and after sometime spent therein, Mr.
Speaker resumed the chair, and Mr. Stanard, of Spottsylvania reported that the committee
had, according to order, had under consideration the preamble and resolutions of the select
committee, to whom was referred that part of the governor's communication which relates to
the amendment proposed to the constitution of the United States, by the legislature of Pennsylvania, had gone through \vitli the same, and directed him to report them to the House
without amendment; which he handed in at the clerk's table.
And the question being put on agreeing to the said preamble and resolutions, they were
to by the House unanimously.
Ordered, That the clerk carry the said preamble and resolutions

agreed

to the

Senate, and de-

sire their concurrence.

Senate

— Wednesday

1810.
, January 24,
amendment to the constitution of the United States
proposed by the legislature of Pennsylvania, by the appointment of an impartial tribunal to

In

The preamble and

resolutions on the

—

—
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dcciilc tliijputes

between the Stale ami

read, on motion,
shur, and Wolfe.

was ordered

Iwing also ilcliven'il in and twice
MeiurH. Nelson, Ciirrie, L'uui|)Ih.'II, Up-

I'rileial Jiiiliriar}',

to be coiuiiiilted to

Friday, January 2G.
from the coinniillee to whom was ronnniried the preamble and resolutions on the ameiidnient proposed by the le;,'islatnrc of I'eimsylvaiiia, &c. &r. that tJie
committee had, aerordiiig to order, taken the said preamble, &r. under tlieir coiiHideratiun,
and directed him to report them without any amendmenl.
And on the question being put lhcrcn|xjii tlie s:unc was agreed to unanimously.

Mr.

iVeLioii reported,

MR. WEBSTER'S LAST RE3IARKS.
Mr.

Hayne

having rejoined

to

Mr.

Webster,

especially on the constitutional ques-

tion

Mr.

Webster

ro.se,

and, in conclusion, said

:

A few words, Mr. President, on this constitutional argument,
which the honorable gentleman has labored to reconstruct.
His argument consists of two propositions, and an inference.
His propositions are
1.
That the Constitution is a compact between the States.
2. That a compact between two, with authority reserved to one
to interpret its terms, would be a surrender to that one, of all power whatever.
3. Therefore, (such is his inference) the general government
does not possess the authority to construe its own powers.
Now, sir, who does not sec, without the aid of exposition or
detection, the utter confusion of ideas, involved in this, so elaborate and systematic argument.
The constitution, it is said, is a compact between slates; the states,
How comes
then, and the states only, are paiiies to the compact.
Upon the honorable genthe general government itself a parly?
tleman's hypothesis, the general government is the result of the
compact, the creature of the compact, not one of the parties to it.
Yet the argument, as the gentleman has now stated it, makes the
government itself one of its own creators. It makes it a party to
that compact, to which it owes its own existence.
For the purpose of erecting the constitution on the basis of a
compact, the gentleman considers the states as parties to that compact; but as soon as liis compact is made, then he chooses to consider the general government, which is the offspring of that compact, not its ollspring, but one of its parties; and so, being a party,
Pray, sir,
has not the power of judging on the terms of compact.
in what school is such reasoning as this taught?
If the whole of the gentleman's main proposition were conceded
if I admit for the sake of the argument, that
to him, that is to say
the constitution is a compact between states, the inferences, which
he draws from that proposition, are warranted by no just reason.
Because, if the constitution be a compact between .states, still, that
constitution, or tluif compact, has established a government, with

—
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certain powers; and whether it be one of those powers, that it shall
construe and interpret for itself, the terms of the compact, in doubtful cases, is a question which can only be decided by looking to the
compact, and inquiring what provisions it contains on this point.
Without any inconsistency with natural reason, the government,
even thus created, might be trusted with this power of construction.
The extent of its powers, therefore, must still be sought for in the

instrument itself
If the old confederation had contained a clause, declaring that
resolutions of the Congress should be the supreme law of the land,
any state law or constitution to the contrary notwithstanding, and
that a committee of Congress, or any other body created by it,
should possess judicial powers, extending to all cases arising under
resolutions of Congress, then the power of ultimate decision would
have been vested in Congress, under the confederation, although
that confederation was a compact between states; and, for this plain
reason: that it woidd have been competent to the states, who alone
were parties to the compact, to agree, who should decide, in cases
of dispute arising on the construction of the compact.
For the same reason, sir, if I were now to concede to the gentleman his principal propositions, viz. that the constitution is a compact
between states, the question would still be, what provision is made,
in this compact, to settle points of disputed construction, or contested power, that shall come into controversy.'' and this question would
still be answered, and conclusively answered, by the constitution itWhile the gentleman is contending against construction, he
self.
himself is setting up the most loose and dangerous construction.
The constitution declares, that the laws of Conp-ess passed in pursuance of the constitution shall be the supreme law of the land.
No construction is necessary here.
It declares, also, with equal plainness
and precision, that the judicial jJower of the United States shall extend
to every case arising tinder the laws of Congress.
This needs no conHere is a law, then, which is declared to be supreme;
struction.
and here is a power established, which is to interpret that law. Now,
sir, how has the gentleman met this.''
Suppose the constitution to
be a compact, yet here are its terms, and how does the gentleman
get rid of them.?
He cannot argue the seal off the bond, nor the
words out of the instrument. Here they are what answer does he
give to them.''
None in the world, sir, except, that the effect of this
would be to place the states in a condition of inferiority; and because it results, from the very nature of things., there being no
superior, that the parties must be their own judges!
Thus closely
and cogently does the honorable gentleman reason on the words of
the constitution.
The gentleman says, if there be such a power of
final decision in the general government, he asks for the grant of
that power.
Well, sir, I show him the grant I turn him to the
very words I show him that the laws of Congress are made supreme;
and that the Judicial power extends, by express words, to the interpretation of these laws.
Instead of answering this, he retreats into
the general reflection, that it must result/rom/Ae nature of things, that
the states, being parties, must judge for themselves.

—

—

—
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I have admitted, that, it" tlie constitution were to be considered as
the creature of the state jnroveriinients, it niiffht be modified, interHut, even in that
preted, or construed, accordiii<j to their pleasure.
case, it would be necessary that they should ai^ree.
One, alone,
could not interpret it conclusively; one, alone, could not construe it;
Yet the frentleman's doctrine is,
one, alone, could not modify it.
that Carolina, alone, may construe and interpret that compact which
equally binds all, and gives o(pial rijihts to all.
So then, sir, even supposing the constitution to be a compact
between the states, the gentleman's doctrine, nc.'vertheless, is not
maintainable; because, first, the general government is not a party
to that compact, but a government established by it, and vested by it
with the powers of trying and deciding doubtful cpiestions; and,
secondly, because, if the constitution be regarded as a compact,
not one state only, but all the states, are parties to that compact,
and one can have no right to fix upon it her own peculiar con-

struction.

So much, sir, for tlie argument, even if the premises of the gentleman were granted, or could be proved. But, sir, the gentleman
He has not shown, it
has failed to maintain his leading proposition.
cannot be shown, that the constitution is a compact between state
The constitution itself, in its very front, refutes that
governments.
idea: it declares that it is ordained and established 67 the people of
So far from saying that it is established by the
the United Stales.
governments of the several states, it does not even say that it is
established by the people of the several states; but it pronounces that
it is established by the people of the United States, in the aggregate.
The gentleman says, it must mean no more than the people of the
Doubtless, the people of the several states, taken
several states.
collectively, constitute the people of the United States; but it is in
this, their collective capacity, it is as all the people of the United
So they declare; and
States, that they establish the constitution.
words cannot be plainer than the words used.
When the gentleman says the constitution is a compact between
the states, he uses language exactly applicable to the old confederation.
He speaks as if he were in Congress before 1789. He
The confededescribes fully that old state of things then existing.
ration was, in strictness, a compact; the states, as states, were parties
We had no other general government. But that was found
to it.
The people
insufficient, and inadequate to the public exigencies.
were not satisfied with it, and undertook to establish a better. They
undertook to form a general government, which should stand on a
new basis not a confederacy, not a league, not a compact between
states, but a constitution; a popular government, founded in popular
election, directly responsible to the people themselves, and divided
into branches, with prescribed limits of power, and prescribed duties.
They ordained such a government; they gave it the name of a
constitution, and therein they established a distribution of powers
between this, their general government, and their several state
When they shall become dissatisfied with this
governments.
Their own power over their own
distribution, they can alter it.

—
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But until they shall alter it, it must stand as
instrument remains.
and is equally binding on the general government and on

their will,

the states.

The gentleman,

sir,

finds

analogy where I see none.

He

likens

to the case of a treaty, in which, there being no common superior,
each party must interpret for itself, under its own obligation of good
But this is not a treaty, but a constitution of government,
faith.
it

with powers to execute itself, and fulfil its duties.
government of checks and
I admit, sir, that this government is a
balances; that is, the House of Representatives is a check on the
Senate, and the Senate is a check on the House, and the President
But I cannot comprehend him, or, if I do, I
a check on both.
totally difl^er from him, when he applies the notion of checks and
He argues,
balances to the interference of difi'erent governments.

we transgress, each state, as a state, has a right to check us.
Does he admit the converse of the proposition, that we have a right

that if

check the states? The gentleman's doctrines would give us a
strange jumble of authorities and powers, instead of governments
It is the part of wisdom, I think,
of separate and defined powers.
to avoid this; and to keep the general government and the state
governments, each in its proper sphere, avoiding, as carefully as
possible, every kind of interference.
Finally, sir, the honorable gentleman says, that the states will
They
only interfere, by their power, to preserve the constitution.
they will not impair it they will only save,
will not destroy it
Ah! sir, this
they will only preserve, they will only strengthen it!
All regulated governments, all free governis but the old story.
ments, have been broken up by similar disinterested and well disBut I take leave
posed interference! It is the common pretence.

to

—

of the subject.

—

—

REMARKS
SENATE OF THE UMTEI) STATES, ON THE APPLICATION
FOR THE ERECTION OF A DUEAKWATER AT NANTUCKET. 1S28.

IN TIIE

On theStliof i\Iaicli,182S, the House of Rcincscntativcs passed a Bill entitled " An Act
making apprupriatiun:s lor Interiuil Improvements." Thid Bill contained appro|)riatioii:j for
sundi7 objects ; among uliicli were tJie lui'llicr continuance of tl>e CimilH-'rland road, tho

—

removal of oljstriictions
ers

nmning

and the

to navigation,

ci-ection of piers at tlie moutlia

Lake Erie and Lake Ontario,

into

die

improvement of

KeDncl)ec River, below Hallowell, and for a Lighthouse, on

Bay

tlie

tlic

of several riv-

navigation of the

Brandywine shore,

in the

of Delaware.

" For dcfrayin'^ the eX2)inscs incidenalso in die Bill the following clause.
making examinations and surveys, under the act of the thirtieth of April eighteen
hundred and twenty-four, thirty thousand dollars." When tlie Bill came to the Senate, it w;is refei-red to the Committee of Finance, who reported, among other amendmenta,
There was

tal to

tlie

—

following.

and

—" Strike

insert odier

read thus

out, after the

word expenses,

—" For defraying

provided,

above clause,

diat

no

pai't

<is

all

that follows,

pio|K>sed, should

die expenses of completing examinations and surveys,

commenced andnrifinished, \wdcr tlie
lars,

in die

words, so as diat die whole clause, when amended

already

act of the thirtiediof .April 1S24, diirty diousand dol-

of this sura shall be expended upon any odier examinations and

stu-veys."

On

this

amendment

to die bill of the

House, the Senate

in

committee of die whole waa

was caj-ried, by die casting vote of die Vice President.
The House disagreed to die amendment and returned die bill to the Senate, where it waa
again refeiTed to the Coniiniltoe of Finance, and die chairman of that committee, (Mr. Smith
of Maryland,) on Friday, die second of May, again reported die bill and amendment, with
equally divided, and die ainendment

the following remarks and motion

" In
and

:

House of Representatives to the third
making appropriations for internal improve-

reporting to the Senate the disagreement of die

fifth

amendiiients of die Senate to the

bill

ments, and referred to die Committee on Finance,

I

desire to state

" That the

opinion of the committee on die propriety of die amendments, remains unchanged ;
but as die item to which the third and princijial amendment relates is incorporated in tiie
providing for other objects, deemed of immediate urgency and great impoiiance to the
bill

period
public service, which might be materially prejudiced, and finally defeated at diis kite
between tho
of die session, by adhering to the amendment, and prolonging die disagreement

two Houses diey do not desire to incur diose
renewed and protracted discussion.
:

risks, or to produce die delay incident to

a

" From diese considerations, I report die bill to die Senate ; and now move diat the Senate
recede from their amendments, and conciu- in the disagreement of the House of Representatives."

On

this

motion

to

recede from die amendment, discussion arose,

took poit.

55

in

which Mr.

Webster
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The Act

of April 30th, 1824, referred to in the

and

bill,

amendment,

in the

is

in the fol-

lowing worda.

"An Act to procure llie necessary Surveys, Plane, and Estimates, upon the subject of
Roads and Canals.
" Sect. 1. Be it enacted, &c. that the President of tlie United States is hereby authorised
and estimates, to be made, of die routes of such Roads
and Canals as he may deem of national importance, in a commercial or military point of
view, or necessary for the transportation of the Mail ; designating, in tlie case of each canal,

to cause the necessary surveys, plans,

what

" Sect.

2.

And be

it

President be, and he

and such
as he

The

may be made capable of sloop navigation.
when completed, to be laid before Congress.

jiarts

for eacli,

officers

may

is

further enacted, that, to c.irry into effect the objects of diis act, the

hereby authorised, to employ two or more

of die corps of engineers, or

think proper

;

surveys, plans, and estimates,

and die sum of

who may be

thirty

skilful civil engineers,

detailed to do duty with that corps,

diousand dollars be, and the same

is

hereby

appropriated, to be paid out of any moneys in the Treasury not otherwise appropriated."

In the following yeais, 1825, 1826, and 1827, appropriations had been made, for the

fui--

powers conferred on die President by diis law.
At die session of 1827-28, a petition was pending before bodi' Houses of Congress for
tlie erection of a Breakwater at Nantucket, in regard to wliich a survey had been made, by

tlier

execution of

tlie

Engineer Department, the preceding summer.
projjoscd by the Senate to the

tlie

The amendment,

friends of internal improvement, as hostile to that
tliis

ground, as well as odiers,

it

was opposed.

bill

from the House, was regarded by the

whole sjstem.

Blr.

,

Webster's

For

this reason,

and on

speech, delivered on this

occasion, has never been printed, as far as die publishers of diis volume can learn.

They

have obtained, however, the Reporter's notes, from which the following sketch is made.
They have felt the more desirous of adding this speech, diougli in a very imperfect form, to
their collection, from the interesting facts Avhich
fishei-j'

ble

;

for

which,

we

it

affords, relative to the

are requested to say, the author

was

Nantucket whale

chiefly indebted to the

Honora-

Mr. Burnell, of Nantucket, a member of the Senate of iMassachusetts.

Mr. Webster

said, the true question before the Senate, was, as

he had stated before, whether the law of April 1 824 should be effectually repealed, and all further proceedings under it stayed.
That law
would not execute it.self Without appropriations to carry on its purpose and effect, it must be a dead letter.
It is now proposed to declare, that nothing shall be appropriated to any surveys, except those
already begun.
In other words, that the whole system of internal
improvements shall be arrested, and stop where it is. I do not,
Mr. President, say that this is an unfair object. Those who deny
to the government the power of making internal improvements, and
we know there are such, naturally wish to restrain the exercise of the
power, and prevent it altogether.
On this question, public men
divide; and the general opinion of the community must ultimately
settle it, one way or the other.
The law of 1824 was passed to avoid the necessity of particularizing, by law, every survey which should be made by the authority
of the government.
It referred the subject of these preliminary
surveys, within certain defined limits and restrictions, to the executive.
From that time the work has gone on, in that manner, under annual appropriations.
This amendment is an act of hostility
aimed at the whole system. It goes on grounds which lie against
all such measures, under all circumstances.
It was not his intention,
Mr. Webster said, to go far into the general subject at present.

435
It was well known that tlio idea of aidinjT in works of iutrmal improvement, was seriously i)rouglit forward in INIr. Gallatin's J{c|)<)rt
Events, occurrinjT in the live or six following years, within 1809.
drew attention from tiie suhject, but it was revived, with new zeal,
and under new auspices, atlcr the peace.
He had himself, 31r. Webster said, been in favor of exercising
the power, from the fust time he came into Congress, and his opinHe saw evidently now existing, a s|)irit of
ion was not altered.
hostility to these undertakings by government, and as he had already
said, it must be ultimately decided by the ])eoplc themselves.
He should not have troubled the Senate on this occasion, but
The honorable member from South Carofor a single occurrence.
lina, (Mr. Smith,) in opposing the whole system, had conunrnted
on some of the plans and projects, for which the aid of government
was now solicited. Among others, he alluded to the injprovements
contemplated near Nantucket, by a Breakwater. The honorable
member seemed to think very lightly of this, both with regard to

lie (iMr. W.) professed to
its im])ortance.
the former than the surveys had taught him, but
he was well informed by competent judges, that the latter was not
vast commerce passes through the sound
likely to be overrated.
between the Island of Nantucket and the continent. If an artificial harbour be necessary for the accommodation and safety of this
commerce, the estimated expense is not out of proportion to the
its

practicability an<l

know no more of

A

magnitude of the object. The gentleman from South Carolina had
said, that near two millions of dollars had been expended on the

Cumberland

road.

He (Mr W.)

did not

mean

to

underrate the val-

ue of that great line of communication and transjiortation, but if we
look to the amount of transportation through the sound, we shall find

A vast coasting trade plies
it very far surpassing that of the road.
through this sound, which is a sort of defile, a narrow passage, obstruct'ed with rocks and shoals, and deficient in convenient and safe
The anchoring of a floating light vessel in the sound,
harbours.
had furnished the means of ascertaining the number of vessels
which passed through it annually; and perhaps some members
will be surprised to hear, that that number does not fall short of
Nantucket itself, said Mr. W. is a very striking and pecu16,000.
There is a population of eight or
liar portion of the national interest.
nine thousand persons, living here in the sea, adding largely every
year to the amount of national wealth by the boldest and most perseThey have been twice reduced to the very verge
vering industry.
of rum, and yet have recovered by new efforts and untiring toil. In
1775, when Mr. Burke, in his speech in the house of commons, on
the resolutions for conciliation with the American Colonies, alluded,
there were
in such terms of eulogy, to the Nantucket whale fishery,
150 ships engaged in that trade, and spread over every quarter of
There were employed upwards of two thousand men.
the ocean.
They were even then " found among the tumbling mountains of
Hudson's
ice, and penetrating into the deepest frozen recesses of
Bay and Davis's Straits. Again, they pierced into the opposite rethe
gion of polar cold, and were at the antipodes engaged under
Places which seemed too remote, and
frozen serpent of the South.
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romantic objects, for the grasp of national ambition, were but stages
and resting places in the progress of their victorious industry.
Whilst some of them drew the line and struck the harpoon on the
coast of Africa, others run the longitude and pursued their gigantic
game along the coast of Brazil. No sea but what was vexed by
IVo climate that was not witness to their toils."*
their fisheries.
At the end of the war, of the 150 ships but 15 remained, the rest
had been taken by the enemy. At present, I believe, they have 65
or 75 ships engaged in the whale fishery, with an aggregate of thirty thousand tons of tonnage, and of the value of two millions of dolTheir history is interesting. An intelligent friend, a citizen of
lars.
the Island, has furnished me with a note of the progress of this branch
of industry, which is in the highest degree honorable to the spirit of
enterprise which has animated the people of that place for more
They are well entitled to public encourthan a century and a half
agement. Their harbour is bad, and in addition to the accommodation of the coasting trade, and other interests, a breakwater would
I hope their application will not
be of the greatest utility to them.
be prejudged. Gentlemen will find the subject to be one full of interest and importance; and as my colleague intends, ere long, to
bring it to the consideration of the Senate, I hope it may have a
fair

hearing.

NOTE.
The

Nantucket was settled from the County of Essex in MasThirty years afterwards, the whale fishery commenced, and was, at first, carried on by boats from the shore. This mode
of conducting the business reached its height in 1726, in which year eighty
or ninety whales were brought to the shore, and of these, thirteen are said
Within thirty or forty years after this, the
to have been taken in one day.
boat fishing fell off as the whales drew off" from the shore, and vessels
were required to pursue them. Some small sloops, of thirty or forty tons
each, had been employed as early as 1715. During the seventy years that
the whales were taken in boats, not a single white man lost his life in purThe whale taken from the shore was the right whale, as
suit of them.
Island of

sachusetts, about 1660.

the spermaceti does not visit soundings.

Soon after vessels were employed in this business, a northerly gale drove
one of them from the coast, and when it abated, spermaceti whales were
discovered, and one was taken and brought into port. This was, probably,
the first of the kind ever taken; and being found more valuable than the
right whale, the adventurous whalemen were induced to launch into the
deep, and a new direction was thereupon given to the business.
There
were, in 1730, nearly thirty sail, of from 30 to 50 tons, employed, and they
obtained annually, about 3,700 barrels of oil, which, until 1745, was shipped
to Boston and there sold.
In the last mentioned year, a voyage was made
to London, and after that a trade was carried on with that port.
In 1746
* Burke's Speech, 1775.
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the pursuit of the whalo hnd oxtemlod

t(^

Davis's Straits; nml in 1765

—

Western Islands (Azores.)
Between tlie years 1755 and 176S, ten sail were either lost or taken, by
the French. There were, in 1770, liO sail, of from 75 to 1 10 tons, cngapetl
in the trade, and 18,000 barrels of oil were obtained annually.
And between 1772 and 1775 there were 150 sail, of from 90 to 180 tuns, upon the
to the

coasts of Guinea, Brazil,

West

Indit-s,

&c. and 30,000 barrels of

oil

were an-

—

London market, I'or £U to £'15 niakinf:
an aggregate of £107,000. There were, at this time, (2,200 seamen employed in fishing, and 220 in the London trade. During tiie Revolutionary
War the whale fishery was jjrostrated, and the inhabitants of the island
nually obtained, which sold, in the

much

and toward the clo.se of it, great distress
In 1783, of their large fleet, they liad remaining, but 7 sail to Brazil of 100 to 150 tons 5 to the Coast of Guinea,
and 7 to tlie West Indies; and they obtained but about three thousand
barrels of oil.
suffered

began

in their property;

to appear

among them.

—

The British government availed themselvas of the depressed condition
of the fishery, and, in 1781, exacted a duty of£ 18.3 sterling per ton, which
almost entirely destroyed the market. Strong inducements Avere held out
to the inhabitants of Nantucket to remove to Halifax, and establish themselves there.
In 178G-7 a considerable number removed to that place,
but soon abandoned it and returned. After this period, the fishery gradually advanced; and, in those seas where the whale had been taken fi)r
years, viz. the Western Islands, the coast of Guinea, Brazils, and some less
frequented coasts, the business was diligently pursued until, in 1788, stimulated bj"^ large bounties, a ship was fitted from London for the Pacific.
In that year, the first Spermaceti, which was ever vexed by man in that
ocean, yielded to the skill of the only American on board that vessel, a native of Nantucket, now living in that place.
The first vessel which ever
went from that town into that ocean commenced her voyage in 1791
The
Spermaceti whale continued to be taken on the coasts of Chili and Peru,
and the fleet to augment, until the war of 1812 put a stop to the pursuit.
At that time, there were employed in the business about 40 ships, of^ 200 to
250 tons each. One half of this number fell into the hands of the enemy;
and at the peace of 1815, twenty ships only, from that port, remained to
continue the fishery.
These were soon fitted, and speedily took their departure for either the coasts of Brazil, Chili, or Peru. The increase of
the business soon spread a large fleet on the last mentioned coast, and the
whale became exceedingly scarce. They were, in fact, driven by continued
pursuit from their accustomed track.
.

It became necessary to explore regions unfrequented, even to procure
cargoes for vessels already in the Pacific. Accordingly, in the year 1819,
steering westward to the longitude of 90 to 100, Avhales were again found,

and large quantities of oil procured in a short time. This "off shore
ground," as it was called, being quite limited, was soon crowded wljh shijjs,
and other haunts of the whale must be found. In 1821, therefore, the first
ship which ever adventured, to the north, as it is called, to the " Japan
Coast," entered those seas; and her great success richly repaid her enterpri-
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She belonged

sing owners.

Since that period, the princi-

to Nantucket.

imported into this country, has been procured
northward of the Sandwich Islands, in various degrees of latitude and longitude in an ocean almost entirely unexplored, and in which there have
been already discovered, by these navigators, a large number of most dan-

pal part of the spermaceti

oil

—

gerous

The

reefs

and

shoals.

history of the whale fishery

from

New

Bedford,

is

comprehended,

in

important respects, in the foregoing statement as to Nantucket. Tlie
Its local
fishery of the former has always followed that of the latter.
advantages are superior, and have enabled it already to maintain a powerall

rivalship in the trade.

ful

In 1827,

New

Bedford had engaged

in

whale

fishing, 68

Ships and 17

—

There were imported of Spermaceti oil 43,533 bbls of Whale oil,
22,065 bbls Bone (whale), 169,581 pounds.
Nantucket had engaged in the fishery, 62 Ships and 1 Brig. Spermaceti

Brio's.

—

oil

imported 32,190 bbls.—Whaleoil, 2,000 bbls.— Bone, 12,000

lbs.

—

There were imported into all other ports: in New York, Connecticut,
Rhode Island, &c. of Spermaceti oil 16,467 bbk—Whaleoil, 25,000 bbls.
The Ships engaged in the Spermaceti fishing in the Pacific, are from 300
In 1827 the value
to 480 tons each, and are manned with 21 to 30 men.
of oil averaged about 70 cts. for Spermaceti, and 30 cents for whale, and 50
cents for bone.

This

little

spot

is

the nucleus of the whale fishing of the world.

A

busi-

ness of so much importance, and so rapidly increasing, would seem to deserve
attention, and such aid as is consistent with other great branches of national

industry and enterprise.

INTRODUCTORY LECTURE,
READ TO THE BOSTON HIECIIAMCS' INSTITUTION, AT THE OPENING OF THE COURSE OF LECTURES. NOV. 12, 1S2S.
I APPEAR before you, gentlemen, fur the performance of a duty,
\vhich is, in so great a degree, loreign from my haliitual studies and
pursuits, that it may be presumptuous in me to hope for a creditable
But 1 have not allowed considerations of
execution of the task.
this kind to weigh against a strong and ardent desire to signily my
approbation of the ol)jects, and my conviction of the utility, of this
institution; and to manifest my prompt attention to whatever others
may suppose to be in my power, to promote its respectability and to

further

The
be, "

its

designs.

Constitution of the Association declares its precise object to
in the Sciences, as connected witli the

Mutual Instruction
Mechanic Arts."

purpose is to connect science, more and more, with
teach the estaltlished, and invent new, modes of combining
skill with strength; to bring the power of the human understanding
in aid of the physical powers of the human frame; to facilitate the
cooperation of the mind with the hand; to augment convenience,
lighten labor, and mitigate toil, by stretching the dominion of mind,
farther and farther, over the elements of nature, and by making those
elements, themselves, submit to human rule, follow human bidding,
and work together for human happiness.
The visible and tangible creation into which we are introduced
IMotion, or
at our birth, is not, in all its parts, fixed and stationary.
change of place, regular or occasional, belongs to all or most of the

The

distinct

art; to

Animal life everywhere moves; the
things which are around us.
earth itself has its motion, audits complexities of motion; the ocean
heaves and subsides; rivers run lingering or rushing, to the sea; and
Mothe air which we breathe moves and acts with mighty power.
tion, thus pertaining to the physical objects which sur;-ound us, is
the exhaustlcss fountain, whence philosophy draws the means, by
which, in various degrees, and endless forms, natiual agencies and
the tendencies of inert matter, are brought to the succour and assis-
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It is the object of mechanical contrivance
tance of human strength.
to modify motion, to produce it in new forms, to direct it to new purposes, to multiply its uses,
by means of it to do better, that which

—

—

and to perform that, also,
strength could do without its aid,
which such strength, unassisted by art, could not perform.
Motion itself is but the result of force; or, in other words, force
The operation
is defined to be whatever tends to produce motion.
of forces, therefore, on bodies, is the broad field, which is open for
that philosophical examination, the results of which it is the business
The leading forces or sources
of mechanical contrivance to apply.
of motion are, as is well known, the power of animals, gravity, heat,
There are various others of less power, or
the winds, and water.
Mechanical philosophy, therefore, may
of more difficult application.
be said to be that science which instructs us in the knowledge of
natural moving powers, animate or inanimate; in the manner of
modifying those powers, and of increasing the intensity of some
of them by artificial means, such as heat and electricity; and in applying the varieties of force and motion, thus derived from natural
This is the object of mechanical phiagencies, to the arts of life.
losophy.
None can doubt, certainly, the high importance of this
sort of knowledge, or fail to see how suitable it is to the elevated
rank and the dignity of reasoning beings. Man's grand distinction
It is this, which renders him
is his intellect, his mental capacity.
highly and peculiarly responsible to his Creator.
It is this, on account of which the rule over other animals is established in his
hands; and it is this, mainly, which enables him to exercise dominion
over the powers of nature, and to subdue them to himself
But it is true, also, that his own animal organization gives him superiority, and is among the most wonderful of the works of God on
earth.
It contributes to cause, as well as prove, his elevated rank
in creation.
His port is erect, his face toward heaven, and he is
furnished with limbs which are not absolutely necessary to his support or locomotion, and which are at once powerful, flexible, capable
of innumerable modes and varieties of action, and terminated by an
instrument of wonderful, heavenly workmanship, the human hand.
This marvellous physical conformation, gives man the power of acting, with great effect, upon external objects, in pursuance of the
suggestions of his understanding, and of applying the results of his
reasoning power to his own purposes.
Without this particular formation, he would not be man, with whatever sagacity he had been
endowed. No bounteous grant of intellect, were it the pleasure of
heaven to make such grant, could raise any of the brute creation to
an equality with the human race. Were it bestowed on the Leviathan, he must remain, nevertheless, in the element where alone he
could maintain his physical existence.
He would still be but the inelegant, misshapen inhabitant of the ocean, " wallowing unwieldy,
enormous in his gait." Were the Elephant made to possess it, it
would but teach him the deformity of his own structure, the unloveliness of his frame, though " the hugest of things," his disability
to act on external mutter, and the degrading nature of his own physical wants, which lead him to the deserts, and give him tor his favorite

human

—
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It was placing the king of
the torrid phiiiis of tin; tropics.
sufiicicntiy out of the rank (if human beings, tjioiigh be carried all his reasoning faculties with him, wbcn be was sent away, to
And tbis may properly suggest to our consideeat grass like an ox.
ration, what is undeniably true, tbat tliere is liardly a greater blessing
conferred on man tban bis natural wants.
If be bad wanted no
more tban the beasts, who can say bow much more tban they, be

home

Babylon

would have attained.^ Does be asst)ciate, does he cultivate, does
he build, does he navigate.^ Tbe original impulse to all tbesc, lies
It proceeds from tbe necessities of bis condition, and
in his wants.
from tbe cllbrts of unsatisfied desire. Every want not of a low
kind, physical as well as moral, whicb the buman breast feels, and
which brutes do not feel and cannot feel, raises man, by so much,
in the scale of existence, and is a clear proof, and a direct instance,
of the favor of God towards bis so much favored buman otl'spring.
If man had been so made as to have desired nothing, be would bave
wanted almost everything worth possessing.
But doubtless tiie reasoning faculty, tbe mind, is the leading char-

buman race, liy tbe exercise of this, be
Tbis
arrives at tbe knowledge of tiie properties of natural bodies.
It is tbe science
is science, properly and emphatically so called.
of pure mathematics; and in the high branches of this science lies
If any attainment deserve
the true sublime of human ac(iuisition.
that epithet, it is the knowledge, which, from the mensuration of the
minutest dust of the balance, i)roceeds on the rising scale of mateacteristic attribute of tbe

everywhere wcigbing, everywhere measuring, everywhere detecting and explaining the laws of force and motion, penerial bodies,

into the secret principles which hold the universe of God
together, and balancing world against world, and system against
AVhen we seek to accompany those, who pursue their
system.
studies at once so high, so vast and so exact; when we arrive at the
discoveries of Newton, whicb pour in day, on the works of God, as

tratin<T

—

when,
a second ^jaf for light had gone forth from his own mouth;
we attempt to follow those, who set out where Newton
paused, making his goal their starting place, and proceeding with
demonstration upon demonstration, and discovery upon discovery,
brinfT new worlds, and new systems of worlds within the limits of
the known universe, failing to learn all only because all is infinite;
however we say of man, in admiration of his physical structure,
that " in form and moving he is express and admirable," it is here,

if

further,

and here without irreverence, we may exclaim, " in apprehension how
The study of the pure mathematics will of course
like a God "
not be extensively pursued in an institution, which, like this, has a
But it is still to be remembered,
direct practical tendency and aim.
that pure mathematics lie at the foundation of mechanical philosophy,
and that it is ignorance only which can speak or think of that sub!

lime science as useless resccirch or barren speculation.
agents,
It has already been said that the general and well known
usually regarded as the principal sources of mechanical ])Owers,
are, gravity, acting on solid bodies, the fall of water, which^ is but
For the
gravity acting on fluids, air, heat, and animal strength.
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useful direction and application of the four first of these, that is, of
all of them which belong to inanimate nature, some intermediate ap-

paratus, or contrivance, becomes necessary; and this apparatus,
whatever its form, is a machine. A machine is an invention for the
application of motion, either by changing the direction of the moving
power, or by rendering a body in motion capable of communicating
a motion greater or less than its own to other bodies, or by enabling
it to overcome a power of greater intensity or force than its own.

usually said that every machine, however apparently comcapable of being resolved into some one or more of those
single machines, of which, according to one mode of description,
there are six, and according to another, three, called the mechanical
But because machinery, or all mechanical contrivance, is
powers.
thus capable of resolution into a tew elementary forms, it is not to
be inferred that science, or art, or both together, though pressed
with the utmost force of human genius, and cultivated by the last
degree of human assiduity, will ever exhaust the combinations into
which these elementary forms may be throv/n. An indefinite,
though not an infinite reach of invention may be expected; but indefinite, also, if not infinite, are the possible combinations of ele-

And

it

plex,

is

is

The field, then, is vast and unbounded. We
what yet unthought of heights the power of man over
We only know, that the
the agencies of nature may be carried.
last half century has witnessed an amazingly accelerated progress
in useful discoveries, and that at the present moment, science and
art are acting togetlier, with a new companionship, and with the
most happy and striking results. The history of mechanical philosophy, is, of itself, a very interesting subject, and will doubtless be
treated in this place fully, and methodically, by stated lecturers.
It is a part of the history of man, which, like that of his domestic
habits and daily occupations, has been too unfrequently the subject
of research; having been thrust aside by the more dazzling topics
of war and political revolutions.
We are not often conducted by
historians within the houses or huts of our ancestors, as they were
centuries ago, and made acquainted with their domestic utensils
and domestic arrangements. We see too little, both of the conveniences and inconveniences of their daily and ordinary life.
There
are, indeed, rich materials for interesting details on these particulars, to be collected from the labors of Goguet and Beckmann,
Henry and Turner; but, still, a thorough and well written history of
those inventions in the mechanic arts, which are now commonly
known, is a desidcraium in literature.
flumau sagacity, stimulated by human wants, seizes first on the
nearest natural assistant.
The power of his own arm, is an early
lesson, among the studies of primitive man.
This is animal
strength; and from this he rises to the conception of employing, for
his own use, the strength of other animals.
stone, impelled by
the power of his arm, he finds will produce a greater effect, than the
arm itself; this is a species of mechanical power. The effect results from a combination of the moving force with the gravity of a
heavy body. The limb of a tree is a rude, but powerfurinstrument;

mentary

know

principles.

not, to

A
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And tlie moclianicul powois bfiiifr all (liHcovorod, like
a lever.
other natural (lualitios, by iiuliiction, (1 use (lie won! as liacon used
it,) or experience, and not Uv any reasonin<i; a priori, (heir |ir()<,'rcsrt
has kept pac(! uitli the general civilisation and education ol' nations.
The history of niechani(;al philosophy, whil(> it stron^^ly illustrates,
in its general results, the force of the luuiian mind, exhiliits, in its
details, most interestinp; pictures of ingenuity struggling with the
conce|)tion of now cond)inations, and of deep, intense, and powerful
thought, stretched to its utmost to Hud out, or dcduci!, the general
])rinciple from the indications of particular facts.
are now .so
i'ar advanced beyond the age when the principal, leading, important
mathematical discoveries were made, aiul they have become so much
matter of common knowledge, that it is not easy to feel their importance, or be justly sensible wliat an epoch in the history of science
each constituted. The half frantic exultation of Archimedes, when
he had solved the problem respecting the crown of Iliero, was on
an occasion and for a cause certainly well allowing very high joy.
And so also was the duplication of the cube.
The altar of Apollo at Athens was a square block, or cube, and
This was a
to double it requirc^d the duplication of the cube.
It was
l)roccss involving an unascertained mathematical principle.
<(uite natural, tiierefore, that it should be a traditional story, that
by way of atoning for some affront to that god, the oracle conunanded the Athenians to double his altar; an injunction, wc know, which
occupied the keen sagacity of the Greek geometricians for more
It is to the
than half a century, before they v.ere able to obey it.
great honor, however, of this inimitable people, the Greeks, a peoplo. whose genius seoms to have been equally litted for the investigations of science and the works of imagination, that the immortal
Euclid, centuries before our era, composed his Klements of (ieometry; a work which, for two thousand years, has been, and still continues to be, a text book for instruction in that science.
history of mechanical philosophy, however, would not begin
it is

Wc

A

There is a wonder beyond Greece. Higher up in
with Greece.
the annals of manldnd, nearer, far nearer, to the origin of our race,
out of all reach of letters, beyond the sources of tradition, beyond
all history, except what remains in the monuments of her own art,
Egypt! Thebes! the Labystands Egypt, the mother of nations!
rinth! the" Pyramids! Who shall explain the mysteries, which these
names suggest? The Pyramids! Who can inform us, whether
aided perhaps by
it was by mere numbers, and patience, and labor,
the simple lever, or if not, by what forgotten combination of power,
by what now unknown machines, mass was thus aggregated to mass,
and quarry piled on quarry, till solid granite seemed to cover the
earth and reach the skies.''
The ancients discovered many things, but they lefl many things
also to be discovered; and this, as a general truth, is what our posteriwe
ty, a thousand years hence, will be able to say, doubtless, when
and our generation shall be recorded also among the ancients. For,
indeed, God seems to have proposed his material universe, as a
standing, perpetual study to his intelligent creatures; where, ever
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all; and if that material universe
discovered all tliat is unknown, hut which,
by the progressive ini|)rovement of his facilities he is capable of
knowing, it will remain through a duration beyond human measure-

learning, they can yet never learn
shall last

till

man shall have

ment, and beyond human comprehension.
The ancients knew nothing of our present system of arithmetical
notation; nothing of algebra, and of course nothing of the imporThey had not learned
tant application of algebra to geometry.
They had not
the use of logarithms, and were ignorant of fluxions.
attained to any just mode for the mensuration of the earth; a matter
of great moment to astronomy, navigation, and other ])ranches of
It is scarcely necessary to .add, that they were
useful knowledge.
ignorant of the great results which have followed the developement
of the principle of gravitation.
In tiie useful and practical arts, many inventions and contrivances, to the production of which the degree of ancient knowledge
would appear to us to have been adequate, and which seem quite
The application of water, for examobvious, are yet of late origin.
ple, to turn a mill, is a thing not known to have been accomplished
at all in Greece, and is not supposed to have been attempted at
Rome, till in or near the age of Augustus. The production of the
same effect by wind, is a still later invention. It dates only in the
seventh century of our era. The propulsion of the saw, by any
other power than that of the arm, is treated as a novelty in England,
so late as in the middle of the sixteenth century.
The Bishop of
Ely, Ambassador from the Queen of England to the Pope, says,
" he saw, at Lyons, a saw-mill driven with an upright wheel, and the
water that makes it go is gathered into a narrow trough, which dclivereth the same water to the wheels.
This wheel hath a piece of
timber put to the axlctree end, like the handle of a brock, (a hand
organ,) and fastened to the end of the saw, which being turned with
the force of water, hoisteth up and down the saw, that it continually
eateth in, and the handle of the same is kept in a rigall of wood,
from severing. Also the timber lieth, as it were upon a ladder,
which is brought by little and little to the saw by another vice."
From this description of the primitive power-saw, it would seem
that it was probably fast only at one end, and that the brock and
rigall performed the part of the arm, in the common use of the

handsaw.
It must always have been a very considerable object
possess, or obtain, the

for

men

to

power of raising water, otherwise than by
Yet nothing like the common suction pump

mere manual labor.
has been found among rude

nations.
It has arrived at its present
state only by slow and doubtful steps of improvement; and, indeed,
in that present state, however obvious and unattractive, it is some-

thing of an abstruse and refined invention.
It was unknown in
China, until Europeans visited the " Celestial Empire;" and is still
unknown in other parts of Asia, beyond the pale of European settlements, or the reach of European communication.
The Greeks and
Romans are supposed to have been ignorant of it, in the early times
of their history; and it is usually said to have come from Alexan-

U5
where pliysioal science was niiuh cultivateil l)y the (I reck
school, under the patronafrc of tlie l*tt>leniics.
These few and scattered liistorical notices, ifcnthunen, of important inventions, have l)ei'n introduced only iiir tlie purpose of suggesting that there is much wliich is both curirtus and iustrurtivn in
the history of mechanics; and that many tilings which to us, in our
state of knowledge, seem so obvious as that we should think they
would at once force themselves on men's adoption, have, nevertheless, been accomplished slowly and by painful ellorts.
But if the iiistt)ry of the progress of tlu^ mechanical arts be interesting, still more so, doubtless, would be the exhibition of their present state, and a tuU display of the extent to which they are now carThis Held is much too wide even to be entered, on this occasion.
ried.
Thebriefcst outline even, wouldexceeditslimits; and thewholesui)ject
The slightwill regularlv fall to hands much more able to sustain it.
dria,

est glance, however, must convince us that mechanical power and
mechanical skill, as they are now exhibited in Kurope and America,
mark an epoch in human history, worthy of all admiration. Machinery is made to pertbrm what has formerly been the toil of human
hands, to an extent that astonishes the most sanguine, with a degree
of power to which no number of human arms is equal, and with such
precision and exactness as almost to suggest the notion of reason
and intelligence in the machines themselves. Every natural agent
The winds work, the waters work,
is put unrelentingly to the task.
the elasticity of metals work: gravity is solicited into a thousand
new forms of action: levers are multiplied upon levers: wheels revolve
on the peripheries of other wheels; the saw and the plane are tortured into an accommodation to new uses, and, last of all, with
inimitable power, and " with whirlwind sound," comes the potent
agency of steam. In comparison with the past, what centuries of
improvement has this single agent comprised, in the short compass
Everywhere practicable, everywhere elhcient, it
of fifty years
has an arm a thousand times stronger than that of Hercules, and to
which human ingenuity is capable of fitting a thousand times as
many hands as belonged to Enareus. Steam is found, in triumphant operation, on the seas; and under the influence of its strong pro!

pulsion,

the gallant ship,
" Against
Still

llie Mind, against the tide
steadies, witli an upright keel."

It is on the rivers, and the boatman may repose on his oars; it is in
highways, and begins to exert itself along the courses of land conveyance; it is at the bottom of mines, a thousand feet below the earth's
surface; it is in the mill, and in the workshops of the trades. It rows,
hammers, it spins,
it pumps, it excavates, it carries, itdraws, it litis, it
It seems to say to men, at lea.'^t to the class
it weaves, it prints.
of artisans, " Leave off your manual labor, give over your bodily
toil; bestow but yo"i" s'l^ill J^'id reason to the directing of my i)ower,
and I will bear the toil, with no muscle to grow weary, no nerve to
What further improvements
relax, no breast to feel faintness."
may still be made in the use of tliis astonishing power, it is impos-

—
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know, and it were vain to conjecture. What we do know, is,
has most essentially altered the face of afiairs, and that no
visible limit yet appears beyond which its progress is seen to be imIf its power were now to be annihilated, if we were to
possible.
miss it on the water and in the mills, it would seem as if we were
going back to rude ages.
Tliis society, then, gentlemen, is instituted for the purpose of further
and furtiier applying science to the arts, at a time when there is
much of science to be applied. Philosophy and the Mathematics have
attained to high degrees, and still stretch their wings, like the Eagle.
Cliyniistry, at the same time, acting in another direction, has made
equally important discoveries, capable of a direct application to the

sible to

that

it

Here, again, within so short a period as the lives
purposes of life.
And
of some of us, almost all that is known has been learned.
while there is this aggregate of science, already vast, but still rapidly increasing, offering itself to the ingenuity of mechanical contrivance, there is a corresponding demand for every work and invenproduced by the wants of a rich, an enterprising and
tion of art,
an elegant age. Associations like this, therefore, have materials
to work upon, ends to work for, and encouragement to work.
It may not be improper to suggest, that not only are the general

—

circumstances of the age favorable to such institutions as this,
but that there seems a high degree of propriety that one or more
In
should be established here, in the metropolis of New England.
no other part of the country, is there so great a concentration of
mechanical operations. Events have given to New England the
Her thicklead, in the great business of domestic manufactures.
ened populafion, her energetic free labor, her abundant falls of water, and various other causes, have led her citizens to embark, with
The success of their
great boldness, into extensive manufactures.
establishments depends, of course, in no small degree, upon the perImprovement in this,
fection to which machinery may be carried.
therefore, instead of being left to chance or accident, is justly reThe attention of our
garded as a fit subject of assiduous study.
community is, also, at the present moment, strongly attracted towards
the construction of canals, railways, dry docks, and other important
public works.
Civil engineering is becoming a profession, ofi^ering
honorable support and creditable distinction to such as may qualify
Another interesting fact is before
themselves to discharge its duties.
New taste and a new excitement are evidently springing up
us.
in our vicinity in regard to an art, which, as it unites in a singular
degree, utility and beauty, affords inviting encouragements to genius
and skill. I mean Architecture. Architecture is military, naval,
Naval architecture, certainly, is of the
sacred, civil, or domestic.
highest importance to a commercial and navigating people, to say
nothing of its intimate and essential connexion, with the means of national defence.
This science should not be regarded as having already reached its utmost perfection. It seems to havebeen sometime
The building, the rigging, the
in a course of rapid advancement.
navigating of ships have, to every ones conviction, been subjects
And where,
of great improvement within the last fifteen years.
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rather than in New England, may still further itnprovemrnts be
looked for? Where is sliip huililinn; cither u greater business, ur
pursued with mere skill and eagerness?
In civil, sacred, and domestic architecture, present appearances
authorise the strongest hopes of improvement.
'J'hese hopes rest,
among other things, on unambigu(jus indications of the growing
prevalence ofa just taste.
The principles of architecture are founded in nature, or good sense, as nuich as the principles lA' epic poetry.
The art constitutes a beautiful medium, between what belongs
to mere fancy, and what belongs entirely to the exact sciences.
In
its forms and moditications, it admits of inlinite variation, giving
broad room for invention and genius; while, in its general principles, it is founded on that which long experience and the concurrent
judgment of ages have ascertained to be generally pleasing. Certain relations, of parts to parts, have been satisfactory to all the cultivated generations of men.
These relations constitute what is called
proportion^ and this is the great basis of architectural art.
This established proportion is not iohc folloivedmcxcXy because it is ancient,
but because its use, and the j)leasure which it has been found capable of giving to the mind, through the eye, in ancient times, and
modern times, and all civilized times, prove that its principles arc
well founded, and just; in the same manner that the [Had is j)roved,
by the consent of all ages, to be a good poem.
Architecture, I have said, is an art that unites, in asingular manner, the useful and the beautiful.
It is not to be inferred from this,
that everything in architecture is beautiful, or is to be so esteemed,
in exact proportion to its apparent utility.
iVo more is meant, than
that nothing which evidently thwarts utility can or ought to be accounted beautiful; because, in every work of art, the design is to
be regarded, and what defeats that design, cannot be considered
as well done.
The French rhetoricians have a maxim, that in literary composition, " nothing is beautiful which is not true." They
do not intend to say, that strict and literal truth is alone beautiful
in poetry or oratory; but they mean that, that which grossly ofis not in good taste, in either.
The same
between beauty and utility in architecture, as be-

fends against probability,
relation subsists

tween truth and imagination in poetry. Utility is not to be obviously
sacrificed tobeauty, in the one case; truth and probability are not to
be outraged for the cause of fiction and fancy, in the other. In the
severer styles of architecture, beauty and utility approach, so as
to be almost identical.
Where utility is more strongly than ordinary
the main design, the proportions which produce it, raise the sense
or feeling of beauty, by a sort of reflection or deduction of the mind.
It is said that ancient Rome had perhaps no finer specimens of the
classic Doric, than were in the sewers which ran under her streets,
and which were of course always to be covered from human observation: so true is it, that cultivated taste is always pleased with justness of proportion; and that design, seen to be accomplished, gives
pleasure.
The discovery and fast increasing use of a nol)le material, found in vast abundance, nearer to our cities than the Pentelicaa
quarries to Athens, may well awaken, as they do, new attention to
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entirely well
It" this material be not
architectural improvement.
suited to tlie elegant Ionic, or the ricli Corinthian, it is yet fitted,
beyond marble, iieyond perhaps almost any other material, for the
Doric, of which the appropriate character is strength, and for the
Gothic, of which the appropriate character is grandeur.
It is not more than justice, perhaps, to our ancestors, to call the
Gothic the English, classic architecture; for in England, probably,
As its leading characteristic
are its most distinguished specimens.
It had its oriis grandeur, its main use would seem to be sacred.
Its evident design was
gin, indeed, hi ecclesiastical architecture.
to surpass the ancient orders, by the size of the structure and its far
greater heights; to excite perceptions of beauty, by the branching
traceries and the gorgeous tabernacles within ; and to inspire religious
awe and reverence by the lofty pointed arches; the flying buttresses,
the spires, and the pinnacles, springing from beneath, stretching upwards towards the heavens with the prayers of the worshippers. Ar-

—

chitectural beauty having always adirect referenceto utility, edifices,
civil or sacred, must of course undergo diflerent changes,
in diflerent places, on account of climate, and in different ages, on
account of the different states of other arts, or different notions of

whether

convenience. The hypethral temple, for example, or temple without
a roof, is not to be thought of in our latitudes; and the use of glass,
a thing not now to be dispensed with, is also to be accommodated,
These necesas well as it may be, to the architectural structure.
sary variations, and many more admissible ones, give room for improvements to an indeflnite extent, without departing from the prinMay we not hope, then, to see our own city
ciples of true taste.
celebrated as the city of architectural excellence ? May we not
hope, to see our native granite reposing in the ever during strength
of the Doric, or springing up in the grand and lofty Gothic, in forms
which beauty and utility, the eye and the judgment, taste and devoBut while we regard sation, shall unite to approve and to admire.''
cred and civil architecture as highly important, let us not forget that
other branch, so essential to personal comfort and happiness, domestic architecture, or common housebuilding.
In ancient times, in all
governments, and under despotic governments in all times, the convenience or gratification of the monarch, the government, or the
public, has been allowed too often, to put aside considerations of
personal and individual happiness.
With us, different ideas happily
prevail. With us, it is not the public, or the government, in its corporate character, that is the only object of regard.
The public
happiness is to be the aggregate of the happiness of individuals.
Our system begins with the individual man. It begins with him
when he leaves the cradle; and it proposes to instruct him in knowledge and in morals, to prepare him for his state of manhood: on his

—

arrival at that state, to invest him with political rights, to protect
him, in his property and pursuits, and in his family and social connexions; and thus to enable him to enjoy as an individual, moral,
and rational being, v/hat belongs to a moral and rational being. For
the same reason, the arts are to be promoted for their general
utility, as they effect the personal happiness and well being of the

U9
individuals who compose the (•omnuiiiity.
It would be ndvorso to
the whole spirit of our systoui, that wc should have f^or^cous ntid
expenriivc pul)lic buil<lin<i;s, if iudividuals were at the same time to
live in houses of mud.
Our public edifices are to be reared l)v tluj
surplus of wealth, and the savin<rs of labor, aller the neressilies and
comforts of individuals are provided for; and not, like the I'vramids,
by the unremitted toil of thousands of half starved slaves. ])<iiiu'stic architecture, therefore, as connected with individual comfort and
happiness, is to hold a first place in the esteem of" our artists.
Let
our citizens have houses chea]), but comfortable; not «(audy, l)ut in
good taste; not judged Uy tin; portion of earth whitli thcv cov«.'r, but
by their symmetry, their fitness for use, and their durabilitv.
Without farther reference to particular arts, with which the objects
of this society have a close connexion, it may yet be added, generally, that this is a period of great activity, of industry, of enterprise in the various walks of life.
It is a period, too, of growing
wealth, and increasing prosperity.
It is a time when men are fast
multiplying, but when means are increasing still faster than men.
An auspicious moment, tlieu, it is, full of motive and encouragement,
for the vigorous prosecution of those inquiries, which have for their
object the discovery of farther and farther means of uniting the results
of scientific research to the arts and business of life.
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ARGUMENT
F. KNAPP, FOR THE MURDER OF JOSEPH
WHITE, ESQ. OF SALEM, IN THE COUNTY OF ESSEX, MASSACHUSETTS; ON THE NIGHT OF THE 6th OF APRIL, 1830.

ON THE TRIAL OF JOHN

Mr. White, a highly respectable and wcakhy citizen of Salem, about eighty years of
was found on the morning of the 7tli of April, 1830, in his bed murdered, under such
circumstances as to create a strong sensation in that town, and throughout the community.

age,

Richard Crowninshield, George Crowninshield, Joso))h J. Knapp, and John F. Knapp,
were a few weeks after arrested on a charge of liaving perpetrated the murder, and committed for trial.

made a

full

Joseph J. Knapp, soon

after,

under the promise of favor from government,

confession of the crime, and the circumstances attending

this disclosure

it.

was made, Richard Crowninshield, who was supposed

In a few days after
to

have been the

principal assassin, committed suicide.

A special session

of the

Supreme Court was ordered by (he Legislature, for
At that time, John F. Knapp was indicted

tlie trial

the Prisoners at Salem, in July.
iu the murder,

On

and George Crowninshield and Joseph J. Knapp as accessories.

account of the death of Chief Justice

the Court

Parker,

which occurred on the

adjourned to Tuesday, the 3d day of August,

when

John F. Knapp. Joseph J. Knapp, being called upon, refused
the Government was withdrawn.

At

of

as principal

the request of the prosecuting ofiicers of die

counsel and assisted in the

it

proceeded

26l1i of July,

in-

the U'ial of

to testify, andtlie pledge

Government, Mr.

Webster

of

appeared as

trial.

Mr. Dexter addressed the Jury on
Webster, in the following Speech

behalf of the Prisoner, and was succeeded by Mr.

:

I AM little accustomed, gentlemen, to the part which I am now attempting to perform. Hardly more than once or twice, has it happened to me to be concerned, on the side of the government, in any
criminal prosecution whatever; and never, until the present occasion,
in any case afiecting life.
But I very much regret that it should have been thought necessary to suggest to you, that I am brought here to " hurry you against
the law, and beyond the evidence."
I hope I have too much regard
for justice, and too much respect for my own character, to attempt
either; and were I to make such attempt, I am sure, that in this
court, nothing can be carried against the law, and that gentlemen,
intelligent and just as you are, are not, by any power, to be hurried
beyond the evidence. Though I could well "have wished to shun
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have not lilt at lilxMly to withhold my professional
it is supposed that I iiiipht he in some defirec useful, in investigatinnr and discussinj; the truth, respecting this most
extraordinary murder.
It has seemed to he a duty, incumbent on
me, as on every other citizen, to do my best, and ii\y utmost, to
bring to light the perpetrators of this crime.
Against the |)risoner
at the bar, as an individual, I caimot have the slightest |)re)udicc.
I would not do him the smallest injury or injustice.
JJut Ido not
affect to be indifferent to the discovery, and the punishment of this
deep guilt. I cheerfully share in the o|)probrium, how much soever
it may be, which is cast on those who leel and maniilst an anxious
concern that all who had a part in i)lanniiig, or a hand in executing
this deed of midnight assassination, may be brought to answer for
their enormous crime, at the bar of ])ublic justice,
(ientlemcn, it
is a most extraordinary case.
In some respects, it has hardly a
precedent anywhere; certainly none in our New England history.
This bloody drama exhibited no suddenly excited ungovernable rage.
The actors in it were not surprised by any lion-like tem|)tation
springing upon their virtue, and overcoming it, bclbre resistance
could begin.
]Nor did they do the deed to glut savage vengeance,
or satiate long settled and deadly hate.
It was a cool, calculating,
money-making murder. It was all "hire and salary, not revenge."
It was the weighing of money against life; the counting out of so
many pieces of silver, against so many ounces of blood.
An aged man, without an enemy in the world, in his own house,
and in his own bed, is made the victim of a butcherly murder, for
mere pay. Truly, here is a new lesson for painters and poets.
Whoever shall hereafter draw the portrait of murder, if he will show
it as it has been exhibited in an example, where such example was
last to have been looked for, in the very bosom of our New England
society, let him not give it the grim visage of Moloch, the brow
knitted by revenge, the face black with settled hate, and the bloodshot eye emitting livid fires of malice.
Let him draw, rather, a
this occasion,

assistance,

I

when

—

—

decorous, smoothfaced, bloodless demon; a picture in repose, rather
than in action; not so much an example of human nature, in its depravity, and in its paroxysms of crime, as an iniernal nature, a fiend,
in the ordinary display and developement of his character.
The deed was executed with a degree of self-possession and
steadiness, equal to the wickedness with which it was planned.
The
circumstances, now clearly in evidence, spread out the whole scene
before us.
Deep slecj) had fallen on the destined victim, and on all
beneath his roof. A healthful old man, to whom sleep was sweet,
the first sound slumbers of the night held him in their soff but strong
embrace. The assassin enters, through the window already preWith noiseless foot he paces
pared, into an unocctipied apartment.
the lonely hall, half lighted by the moon; he winds up the ascent
Of this, he
of the stairs, and reaches the door of the chamber.
moves the lock, by soft and continued pressure, till it turns on its
The room
hinges; and he enters, and beholds his victim before him.
was uncommonly open to the admission of light. The face of the
innocent sleeper was turned from the murderer, and the beams of
the moon, resting on the gray locks of his aged temple, showed him

—
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The fatal blow is given! and the victim passes,
to strike.
without a struTo-le or a motion, from the repose of sleep to the repose of death! It is the assassin's purpose to make sure work; and
he yet plies the dagger, though it was obvious that life had been deHe even raises the aged arm,
stroyed by the blow of the bludgeon.
that he may not fail in his aim at the heart, and replaces it again over
To finish the picture, he explores the
the wounds of the poniard!
wrist for the pulse! he feels it, and ascertains that it beats no longer!
It is accomjilished. The deed is done. He retreats, retraces his steps
to the window, passes out through it as he came in, and escapes.
He has done the murder no eye has seen him, no ear has heard
where

—

—

him.

The

secret is his

own, and

it is

safe!

Such a secret can
be safe nowhere. The whole creation of God has neither nook
Not
nor corner, where the guilty can bestow it, and say it is safe.
to speak of tliat eye which glances through all disguises, and besuch secrets of guilt
holds everything, as in the splendor of noon,
True it is, generally
are never safe tiom detection, even by men.
speaking, that " murder will out." True it is, that Providence hath
so ordained, and doth so govern things, that those who break the great
law of heaven, by shedding man's blood, seldom succeed in avoidEspecially, in a case exciting so much attention as
ing discovery.
A thouthis, discovery must come, and will come, sooner or later.
sand eyes turn at once to explore every man, everything, every circumstance, connected with the time and place; a thousand ears
catch every whisper; a thousand excited minds intensely dwell on
the scene, shedding all their light, and ready to kindle the slightest
circumstance into a blaze of discovery.
Meantime, the guilty soul
cannot keep its own secret.
It is false to itself; or rather it feels
an irresistible impulse of conscience to be true to itself.
It labors
under its guilty possession, and knows not what to do with it.
The human heart was not made for the residence of such an inhabitant.
It finds itself preyed on by a torment, which it does not
acknowledge to God nor man.
vulture is devouring it, and it can
ask no sympathy or assistance, either from heaven or earth.
The
secret which the murderer possesses soon comes to possess him;
and, like the evil spirits of which we read, it overcomes him, and
leads him whithersoever it will.
He feels it beating at his heart,
rising to his throat, and demanding disclosure.
He thinks the
whole world sees it in his face, reads it in his eyes, and almost heara
its workings in the very silence of his thoughts.
It has become
his master.
It betrays his discretion, it breaks down his courage,
it conquers his prudence.
When suspicions, from without, begin
to embarrass him, and the net of circumstance to entangle him,

Ah! gentlemen,

that

was a dreadful mistake.

—

A

the Altai secret struggles with still greater violence to burst forth.
It must be confessed, it will be confessed, there is no refuge from
confession but suicide, and suicide is confession.
Much has been said, on this occasion, of the excitement which
has existed, and still exists, and of the extraordinary measures taken
to discover and punish the guilty.
No doubt there has been, and is,
much excitement, and strange indeed were it, had it been otherwise.
Should not all the peaceable and well disposed naturally feel con-
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cerned, and naturally exert themselves to brine t<> punishinoiit
(he
authors of this secret assassination?
>Vas it a thinir to he sh-pt upon or forgotten ? Did you, <rpntlenien, sleep (juite as quietly in your
beds after this murder as Ix'iore?
Was it not a case for rewards,
for meetings, for committees, for the united efforts of
all the go(.d^
to find out a band of murderous conspirators, of midni<rht
rulfiaus^
and to bring them to the bar of justice and law? If this be excitement, is it an unnatural, or an improper excitement?
It seems to me, gentlemen, that there are ajjpearances of
another
feeling, of a very dillerent nature and character, iKtt very extensive
I would hope, but still there is too much evidence of its" existence.
Such is human nature, that some persons lose their aijhorreiic(> of
crime, in their admiration of its n)agnificcnt exhibitions.
Ordinary
vice is reprobated by them, i)ut extraordinary guilt, exipiisite wickedness, the high flights and poetry of crime, seize on the imagination,
and lead them to forget the depths of the guilt, in admiration of the
excellence of the performance, or the unequalled atrocity of the purpose.
There are those in our day, who have made great use of this
infirmity of our nature; and by means of it done infinite injury to
the cause of good morals.
They have affected not only the taste,
but I fear also the principles, of the young, the heedless, and the
imaginative, by the exhibition of interesting and beautiful monsters.
They render depravity attractive, sometimes by the polish of its manners, and sometimes by its very extravagance; and study to show
off crime under all the advantages of cleverness and dexterity.
Gentlemen, this is an extraordinary murder but it is still a murder.
are not to lose ourselves in wonder at its origin, or in gazinf»
on its cool and skilful execution.
are to detect and to i)unish it;
and while we proceed with caution against the prisoner, and are to
be sure that we do not visit on his head the offences of others, we
are yet to consider that we are dealing with a case of most atrocious
crime, which has not the slightest circumstance about it to soflen
its enormity.
It is murder, deliberate, concerted, malicious murder.
Although the interest in this case may have diminished by the repeated investigation of the facts; still, the additional labor which
it imposes upon all concerned is net to be regretted, if it should result in removing all doubts of the guilt of the prisoner.
The learned counsel for the prisoner has said truly, that it is
your individual duty to judge the prisoner, that it is your individual
duty to determine his guilt or innocence and that you are to weigh
liut nuich at the same
the testimony with candor and fairness.
time has been said, which, although it would seem to have no
distinct bearing on the trial, cannot be passed over without some

—

We

We

—
—

notice.

A

tone of complaint so peculiar has been indulged, as would
almost lead us to doubt whether the prisoner at the bar, or the manaGreat pains have been
gers of this prosecution, are now on trial.
hear of
taken to complain of the manner of the prosecution.
of
getting up a case;
of setting in motion trains of machinery;
of prifoul testimony; of combinations to overwhelm the prisoner;
that the prisoner is hunted, persecuted, driven to
vate prosecutors;
and various other comhis trial;
that everybody is against him;

—

—
—

We

—

—

—

/
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who woukl bring to punishment the authors of
murder were ahnost as bad as they who committed it.
In the course of my whole Hfc, I have never heard before, so
much said about the particular counsel who happen to be employed.
As if it were extraordinary, that other counsel than the usual officers of the government should be assisting in the conducting of a
In one of the last capital trials
case on the part of the government.
" the Goodridge robbery," (so
in this county, that of Jackman for
called,) I remember tliat the learned head of the Suffolk Bar, Mr.
This
Prescott, came down in aid of the ofhcers of the government.
was regarded as neither strange nor improper. The counsel for the
prisoner, in that case, contented themselves with answering his
arguments, as far as they were able, instead of carping at his
plaints, as if those

this

presence.

Complaint

is

made

that rewards

were

offered, in this case,

and

Are not rewards always
temptations held out to obtain testimony.
Rewards
offered, when great and secret offences are committed.-*
were offered in the case to which I alluded; and every other means
taken to discover the offenders, that ingenuity, or the most perseThe learned counsel have suffered
vering vigilance could suggest.
their zeal to lead them into a strain of complaint, at the manner in
which the perpetrators of this crime were detected, almost indicating
that they regard it as a positive injury, to them, to have found out
Since no man witnessed it, since they do not now contheir guilt.
fess it, attempts to discover it are half esteemed as officious intermeddling, and impertinent inquiry.
It is said, that here even a committee of vigilance was appointed.
This is a subject of reiterated remark. This committee are pointed at, as though they had been officiously intermeddling with the
administration of justice.
They are said to have been "laboring
Gentlemen, what must we do in
for months" against the prisoner.
such a case? Are people to be dumb and still, through fear of overdoing ? Is it come to this, that an effort cannot be made, a hand cannot be lifted to discover the guilty, without its being said, there is a
combination to overwhelm innocence.'* Has the community lost all
moral sense? Certainly, a community that would not be roused to
action, upon an occasion such as this was, a community which should
not deny sleep to their eyes, and slumber to their eyelids, till they
had exhausted all the means of discovery and detection, must, indeed,
be lost to all moral sense, and would scarcely deserve protection
from the laws. The learned counsel have endeavoured to persuade
you, that there exists a prejudice against the persons accused of
this murder.
They would have you understand that it is not confined to this vicinity alone;
but that even the Legislature have
caught this spirit. That through the procurement of the gentleman,
here styled private prosecutor, vvho is a member of the Senate, a
special session of this couit was appointed for the trial of these offenders.
That the ordinary movements of the wheels of justice
were too slow for the purposes devised. But does not everybody
see and know that it was matter of absolute necessity to have
a special session of the court?
When, or how could the prisoners
have been tried without a special session? In the ordinary arrange-

—

—

—
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ment of the courts, hut one week, in a year,
whole court to sit in tliis county. In the trial dI"

is

nllotted for the

oHuncc!*
a majority of the court, at least, are rcJiuired to he present.
In the
trial of the present case alone, three weeks have already heen taken
AN ithout such special session, then, three years would not have
up.
been sufHcicnt for the purpose. It is answer sufficient to all complaints on this subject, to say, that the law wa.s drawn by the late
chief justice himself, to enable the court to accomplish its duties;
and to alford the persons accused an opportunity for trial without
all ca|)ital

delay.

Again, it is said, tliat it was not tiiought of making Francis Knapp,
the prisoner at the bar, a pki.ncip.vi. till aiU;r the death of IJi.diard
Crowninshield,jun.; that tiie present indictment is an allerthoiight
that "testimony was got up" ti)r the occasion.
It is not so.
There
is no autliority for this suggestion.
The case of tiie Knapps had
not then been before the grand jury.
The otlicers of the government did not know what the testimony would be against them.
They could not therefore have determined what course they sh<tidd
pursue.
They intended to arraign all as principals, who should
appear to have been j)rincipals; and all as accessories, who should
appear to have been accessories. All this could be known only
Avhen the evidrnce should be produced.
But the learned counsel for the defendant take a somewhat loftier
flight still.
They are more concerned, they assure us, for the law
itself, than even for their client.
Your decision, in this case, they
say, will stand as a precedent.
Gentlemen, we hope it will.
hope it will be a precedent, both of candor and intelligence, of fairness and of firmness; a precedent of good sense and honest purpose,
pursuing their investigation discreetly, rejecting loose generalities,
exploring all the circumstances, weighing each, in search of truth,
and embracing and declaring the truth, when found.
It is said, that "laws are made, not for the punishment of the guilty, but for the protection of the innocent." This i.s not quite accurate
perhaps, but if so, we hope they will be so administered as to give
that protection.
But who are the innocent, whom the law would
Gentlemen, Joseph White was innocent. They are inprotect?
nocent who having lived in the fear of God, through the day, wish
The law
to sleep in his peace through the night, in their own beds.
is established, that those who live quietly, may sleep quietly; that
they who do no harm, may feel none. The gentleman can think of
none that are innocent, except the prisoner at the bar, not yet conAre the
Is a proved conspirator to murder, innocent?
victed.

Wo

Crowninshields and the Knapps, innocent? What is innocence?
How deep stained with blood, how reckless in crime, how deep
The law is
in depravity, may it be, and yet remain innocence?
made, if we would speak with entire accuracy, to protect the innoBut there arc those innocent, out
cent, by punishing the guilty.
innocent citizens not susj)ected of crime,
of court as Avell as in;
as well as innocent prisoners at the bar.
The criminal law is not founded in a principle of vengeance. It
does not punisli, that it may inflict sutfering. The humanity of the
law feels and regrets, every pain it causes, every hour of restraint

—

—

/

—
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But it uses
imposes, and more deeply still, every life it forfeits.
It seeks to deter
the means of preventing greater evil.
from crime, by the example of punishment. This is its true, and
It restrains the liberty of the few offenders,
only true main object.
It
that the many who do not offend, may enjoy their own liberty.
forfeits the life of the murderer, that other murders may not be
The law might open the jails, and at once set free
committed.
all persons accused of offences, and it ought to do so, if it could
be made certain that no other offences would hereafter be comBecause, it punishes, not to satisfy any desire to inflict
mitted.
When the
pain, but simply to prevent the repetition of crimes.
guilty, therefore, are not punished, the law has, so far, failed of its
Every
purpose; the safety of the innocent is, so far, endangered.
unpunished murder takes away something from the security of every
man's life. And whenever a jury, through whimsical and illfounded scruples, suffer the guilty to escape, they make themselves
answerable for the augmented danger of the innocent.
We wish nothing to be strained against this defendant. Why
then all this alarm? Wiiy all this complaint against the manner in
which the crime is discovered.' The prisoner's counsel catch at
supposed flaws of evidence, or bad character of witnesses, without
meeting the case. Do they mean to deny the conspiracy? Do
they mean to deny that the two Crowninshields and the two Knapps
were conspirators? Why do they rail against Palmer, while they
do not disprove, and hardly dispute the truth of any one fact sworn
to by him?
Instead of this, it is made matter of sentimentality, that
Palmer has been prevailed upon to betray his bosom companions,
and to violate the sanctity of friendship: again, I ask, why do they
not meet the case?
If the fact is out, why not meet it?
Do they
mean to deny that Capt. White is dead? One should have almost
it

evil, as

supposed even that, from some remarks that have been made. Do
they mean to deny the conspiracy ?
Or, admitting a conspiracy, do
they mean to deny only, that Frank Knapp, the prisoner at the bar,
was abetting in the murder, being present, and so deny that he was
a principal? If a conspiracy is proved, it bears closely upon every
subsequent subject of inquiry. Why don't they come to the fact?
Here the defence is wholly indistinct. The counsel neither take the
ground, nor abandon it. They neither fly, nor light. They hover.
But they must come to a closer mode of contest. They must meet
the facts, and either deny or admit them.
Had the prisoner at the
bar, then, a knowledge of this conspiracy or not?
This is the question.
Instead of laying out their strength in complaining of the
manner in which the deed is discovered, of the extraordinary pains
taken to bring the prisoner's guilt to light; would it not be better
to show there was no guilt ?
Would it not be better to show that he
had committed no crime ? They say, and they complain, that the
community feel a great desire that he should be punished for his
crimes;
would it not be better to convince you that he has committed no crime?
Gentlemen, let us now come to the case. Your first inquiry, on

—

—

—

the evidence, will

be,— was

Capt. W^hite murdered in pursuance of

—
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a conspiracy, ami was tlic dolcnduiit one of this conspiracy? If so,
the second incpiiry is, was lie so connected with the murder itself
as that he is Hable to he convicted as a principal! T\w dt rcndant
is indicted as a principal.
It" not <rnikv as sticli, you cannot convict
him. The indictment contains three (hstinct chisses of counts.
In
the first, he is ciiarj^f ed as iiavin<f done; the ih-fd, with his own hand;
in tiie sccoiul, as an ai<h'r and ahcttor to Kichard Crowninsiiic hi, jr.
wlio did the deed;
in tlie third, as an aider and ahcttor to some person unknown.
If you believe him guilty on either of these counts,
or in either of these ways, you nmst convict him.
It may be proper to sav, as a preliminary remark, that there are
twoextraordinary circumstances attentling this trial.
One is, that
Richard Crowninshield, jr., the supposed innnediate pcrjictrator of
the murder, since his arrest, has committed suicide.
He has gone
to answer before a tribunal of perfect infallibility.
The other is,
that Joseph Knapp, the supposed origin and planner of the nuirdcr,
having once made a full disclosure of the facts, under a |)romise of
indemnity, is, nevertheless, not now a witness.
jVotwithstanding
his disclosure, and his promise of indemnity, he now refuses to testify.
He chooses to return to his original state, and now stand.s
answerable himself, when the time shall come for his trial. These
circumstances it is tit you should remember, in your investigation
of the case.
Your decision may affect more than the life of this defendant. If
he be not convicted as principal, no one can be. Nor can any one
be convicted of a participation in the crime as accessory. The
Knapps and George Crowninshield will be again on the community.
This shows the importance of the duty you have to perform; and
to remind you of the degree of care and wisdom, necessary to he
lint certainly these considerations
exercised in its performance,
do not render the prisoner's guilt any clearer, nor enhance the
weight of the evidence against him. Xo one desires you to regard
consequences in that light. No one wishes anything to be strained,
Still, it is tit you should
or too far pressed against the prisoner.
And now,
see the full importance of the duty devolved n|)on you.
gentlemen, in examining this evidence, let us begin at the beginning,
and sec first what we know independent of the disputed testimony.
This is a case of circumstantial evidence. And these circumstanThe case mainly depends
ces, we think, are full and satisfactory.
upon them, and it is connnon, that oiiences of this kind, nmst be
proved in this way. JMidniglit assassins take no witnesses. The
evidence of the facts relied on has been, somewhat sneeringly, de-

—

—

nominated by the learned counsel, " circiintstanfial s/w//'," but, it is
Why does he not rend this
not such stuff' as dreams are made of.
Why docs he not tear it away, with the crush of his hand. He
stuff'?
It shall be my business to examdismisses it, a little too summarily.
ine this

The

stuff'

letter

and try its cohesion.
from Palmer at Belfast,

that

no more than flimsy

to the

conumttec, and Mr.

is

stuff'?

The fabricated letters, from Knapp
White, are they nothing but stuj}' f
58
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The circumstance, that the housekeeper was away at the time the
murder was committed, as it was agreed she would be, is that, too, a
useless piece of the same stuff'?
The facts, that the key of the chamber door was taken out and
secreted; that the window was unbarred and unbolted; are these to
be so slightly and so easily disposed of?
It is necessary, gentlemen, now to settle, at the commencement,
If there was none, or the defenthe great question of a conspii-acy.
dant was not a party, then there is no evidence here to convict him.
If there was a conspiracy, and he is proved to have been a party,
then these two facts have a strong bearing on others and all the great
The defendant's counsel take no distinct ground,
points of inquiry.
as I have already said, on this point, neither to admit, nor to deny.
They choose to confine themselves to a hypothetical mode of speech.
They say, supposing there urns a conspiracy, no7i sequihir, that the
Be it so. But still, if there was a
prisoner is guilty, as principal.
conspiracy, and if he was a conspirator, and helped to plan the murder, this may shed much light on the evidence, which goes to charge
him with the execution of that plan.
We mean to make out the conspiracy; and that the defendant
was a party to it; and then to draw all just inferences from these
facts.

Let me ask your attention, then, in the first place, to those appearances, on the morning after the murder, which have a tendency to
show, that it was done in pursuance of a preconcerted plan of operation.
What are they?
man was found murdered in his bed.
No stranger had done the deed no one unacquainted with the house
had done it. It was apparent, that somebody from within had opened, and somebody from without had entered.
There had been there,
obviously and certainly, concert and cooperation.
The inmates
of the house were not alarmed when the murder was perpetrated.
The assassin had entered, without any riot, or any violence. He
had found the way prepared before him. The house had been opened.
The window was unbarred, from within, and its fastening unscrewed.
There was a lock on the door of the chamber, in which
Mr. White slept, but the key was gone. It had been taken away,
and secreted. The footsteps of the murderer were visible, out doors,
tending toward the window.
The plank by which he entered the
window, still remained. The road he pursued had been thus prepared for him.
The victim was slain, and the murderer had escaped.
Everything indicated that somebody from ivilhin had cooperated
with somebody from wilhoitt.
Everything proclaimed that some of the
inmates, or somebody having access to the house, had had a hand in
the murder.
On tiie face of the circumstances, it was apparent,
therefore, that this was a premeditated, concerted, conspired murder.
Who then were the conspirators? If not now found out, we are
still groping in the dark, and the whole tragedy is still a mystery.
If the Knapps and the Crowninshields were not the conspirators,
in this murder, then there is a whole set of conspirators yet not discovered.
Because, independent of the testimony of Palmer and
Leighton, independent of all disputed evidence, we know, from uncontroverted facts, that this murder was, and must have been, the

A
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result of concert
it

and cooperation,

was not done, without plan and

entered the house, to strike

tlu;

l)ot\vccii

two or

dcliWcration;

we

niurt-.

Wc

know

whoever
bhiw, was favored and aided by
sec, that

some one, v/ho had been previously in the liouse, witliout suspicion,
and who had prepared the way. This is concert, this is cooperation, this is conspiracy.
If the Kuapps and the Crowninsliiclds,
then, were not the conspirators, wlio were.' Joseph Knapp liad a
motive to desire the death of Mr. White, and that motive has been
shown.
He was connected by marriajre in the family of Mr. \V'hite. His
wife was the daughter of ]Mrs. Jieckford, who was the only child of
a sister of the deceased.
The deceased was more than ei^'hfv years
old, and he had no children.
His ordy heirs were nephews and
neices.
He wassupposedto be possessed of a very large fortune,
which would have descended, by law, to his several nephews and
neices in equal shares, or, if there was a will, then according to the
will.
But as Capt. White had but two branclies of heirs the children of his brother Henry White, and of Mrs. Becklord according
to the common idea each of these branches would have shared one
half of ]Mr. White's property.
This |)opular idea is not legally correct. But it is common, and
very probably was entertained l)y the parties. According to this,
JNIrs. Beckford, on INIr. White's death, without a will, would have
been entitled to one half of Mr. White's aiiiiile fortune; and Joseph
Knapp had married one of her three children. There was a will,
and this will gave the bulk of the property to others; and we learn
from Palmer that one part of the design was to destroy the will before the murder was committed.
There had been a previous will,
and that previous will was known or believed to have been more
favorable than the other, to the Beckford family.
So that by destroying the last will, and destroying the life of the testator at the same
time, either the first and more favorable will would beset up, or the
deceased would have no will, which would be, as was supposed, still
more favorable. But the conspirators not having succeeded in obtaining and destroying the last will, though they accomplished murder, but the last will being found in existence and safe, and that will
bequeathing the mass of the property to others, it seemed, at the
time, impossible for Joseph Knapp, as for any one else, indeed, but
the principal devisee, to have any motive which should lead to the
murder.
The key which unlocks the whole mystery, is, the knowledge of the intention of the conspirators to steal the will.
This is
derived from Palmer, and it explains all.
It solves the whole mar-

—

—

—
—

shows tlie Uiotive actuating those, against whom there is
evidence, but who, witliout the knowledge of this intention,
were not seen to have had a motive. This intention is proved, as I
have said, by Palmer; and it is so congruous with all the rest of the
case, it agrees so well with all facts and circumstances, that no man
could well withhold his belief, though the facts were stated by a
still less credible witness.
If one, desirous of opening a lock, turns
over and tries a bunch of keys till he finds one that will open it,
he naturally supposes he has found Ihe key of thai lock. So in explaining circumstances of evidence, which are apparently irreconvel.

much

It
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unaccountable, if a fact be suggested, which at once acand reconciles all, by whomsoever it may be stated,
it is still difficult not to believe that such fact is the true fact belonging to the case. In this respect, Palmer's testimony is singularly
contirmed.
If he were false, then his ingenuity could not furnish us
Some
such clear exposition of strange appearing circumstances.
truth, not before known, can alone do that.
When we look back, then, to the state of things immediately on
the discovery of the murder, we see that suspicion would naturally
turn at once, not to the heirs at law, but to those principally benefited by the will.
They, and they alone, would be supposed or
seem to have a direct object, for wishing Mr. White's life to be
terminated.
And strange as it may seem, we find counsel now insisting, that if no apology, it is yet mitigation of the atrocity of the
Knapps' conduct, in attempting to charge this foul murder on Mr.
White, the nephew and principal devisee, that public suspicion was
already so directed! As if assassination of character were excusaTheir enble, in proportion as circumstances may render it easy.
deavours, when they knew they were suspected themselves, to fix the
charge on others, by foul means and by falsehood, are fair and strong
proof of their own guilt.
But more of that, hereafter.
The counsel say that they might safely admit, that Richard Crowninshicld, jr. was the perpetrator of this murder.
But how could they safely admit that
If that were admitted,
everything else would follow.
For Avhy should Richard Crowninshield, jr. kill IMr. AVHute ?
He was not his heir, nor his devisee; nor
was he his enemy. What could be his motive.' If Richard Crowninshield, jr. killed Mr. White, he did it, at some one's procurement
who himself had a motive. And who, having any motive, is shown
to have had any intercourse with Richard Crowninshield, jr. but Joseph Knapp, and this, principally through the agency of the prisoner at the bar.'
It is the infirmity, the distressing difficulty of the
prisoner's case, that his counsel cannot and dare not admit what
they yet cannot disprove and what all must believe. He who believes,
on this evidence, that Richard Crowninshield, jr. was the immediate
murderer, cannot doubt that both the Knapps were conspirators in
that murder.
The counsel, therefore, are wrong, I think, in saying
they might safely admit this.
The admission of so important, and
so connected a fact, would render it impossible to contend further
against the proof of the entire conspiracy, as we state it.
What, then, was this conspiracy? J. J. Knapp, jr. desirous of
destroying the will, and of taking the lite of the deceased, hired a
ruffian, who with the aid of other rutfians, were to enter the house,
and murder him, in his own bed.
As far back as Jaiuiary, this conspiracy began. Endicott testifies
to a conversation with J. J. Knapp, at that time, in which Knapp told
him that Capt. White had made a will, and given the principal part of
his property to Stephen White.
When asked how he knew, he said
" black and white don't lie." When asked, if the will was not locked up, he said " there is such a thing as two keys to the same lock."
And speaking of the then late illness of Capt." White, he said, that
Stephen White would not have been sent for, if he had been there.
cilable, or

counts

for all,
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Hence it appoars, that as oarly as January, Kiiapj) had a knowledge of the will, and that he had access to it, hy means of fulse
This knowledge «jf the will, and an intent to destroy it, apkeys.
pear also from Palmer's testimony
a fact disclosed to him hy the
other conspirators.
He says, that he was informed of this hy the
Crowninshields on the 'Jd of April.
JJiit, then, it is said that'l'alnier is not to be credited; that hy his own confession he is a felon;

—

that he has been in the state prison in Maine; and above all, that
he was an inmate and associate with lh(;se conspirators theniselv(;s.
J.et us admit tiiese facts.
J.et us admit him to be as bad as they
would represent him to be; still, in law, he is a competent witness.
How else are the secret designs of the wicked to be proved, but by
their wicked companions, to whom they have disclosed them?
The
government does not select its witnesses. The conspirators themselves have chosen Palmer.
He was the confidant of the prisoners.
The fact, however, does not depend on his testimony alone.
It is corroborated by other i)roof
and, taken in coiuiexion with the
other circumstances, it has strong probai)ility.
In re<:ard to the testimony of Palmer, generally, it may be said, that it is less contradicted, in all parts of it, eitiier by himself or others, than that of any
other material witness, and that everything he has told, has been
corroborated by other evidence, so far as it was susceptible of coniirmation. An attempt has been made to impair his testimony, as to
his being at the hall-way house, on the night of the murder;
you
have seen with what success. Mr. Babb is called to contradict him:
you have seen how little he knows, and even that not certainly;
for he, himself, is proved to have been in an error, by supposing him
to have been at the half-way house on the evening of the "Jth of
April.
At that time. Palmer is proved to have been at Hustin's in
Danvers. If, then, Palmer, bad as he is, has disclosed the secrets
of the conspiracy, and has told the truth
there is no reason why it
should not be believed.
Truth is truth, come whence it may.
The facts show, that this murder had been long in agitation, that
it was not a new proposition, on the '2d of April; that it had
been
contemplated for five or six weeks before.
11. Crowninshield was
at Wenham in the latter part of JNIarch, as tcstiiied by Starrett.
F. Knapp was at Danvers, in the latter part of February, as testified by Allen.
R. Crowninshield inquired whether Capt. Knapp
was about home, when at Wenham. The probability is, that they
would open the case to Palmer, as a new project. There are other
circumstances that show it to have been some weeks in agitation.
Palmer's testimony as to the transactions on the '2d of April, is corHe says that V. Knapp
roborated by Allen, and by Osborn's books.
came there in the afternoon, and again in the evening. So the
book shows. He says that Capt. White had gone out to his farm
on that day. So others prove. How could this fact, or these facts,
have been known to Palmer, \inlcss F. Kna])p had brought the
knowledge? and was it not the special object of this visit, to give
information of this fact, that they might meet him and execute their
purpose on his return from his farm? The letter of Palmer, written
at Belfast, has intrinsic evidence of genuineness.
It was mailed at
;

—

—
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It states facts that he could not
Belfast, May 13th.
This letter was not an
unless his testimony be true.
In fact, it says, " I know
it is a genuine narrative.
your brother Frank was transacting on the 2d of April

have known,
afterthought;
the business

how could

:"

he have possibly known this, unless he had been there? The
" S»1000, that was to be paid ;" where could he have obtained this
knowlcdo-e ^ The testimony of Endicott, of Palmer, and these facts,
and they, most clearly, show, that the
are to be taken together
death of Capt. White must have been caused by somebodij interested
in putting an end to his life.
;

As to the testimony of Leighton. As far as manner of testifying
but it does not follow from this that he
goes, he is a bad witness
There are some strange things about him.
is not to be believed.
It is strange, that he should make up a story against Capt. Knapp,
that he never voluntarily told anythe person with whom he lived ;
The story
all that he has said is screwed out of him.
thing
could not have been invented by him ; his character for truth is unimpeached ; and he intimated to another witness, soon after the
murder happened, that he knew something he should not tell.
There is not the least contradiction in his testimony, though he
He says that he was exgives a poor account of withholding it.
In the main story
tremely bothered by those Avho questioned him.
that he relates, he is universally consistent with himself: Some
Examine the intrinsic
things are for him, and some against him.
See if some allowance is not to be
probability of what he says.
made for him, on account of his ignorance, with things of this kind.
It is said to be extraordinary, that he should have heard just so
:

—

—

:

of the conversation and no more that he should have heard
Admit that
to be proved, and nothing else.
It is exstill, this does not prove it not true.
this is extraordinary
traordinary, that you twelve gentlemen should be called upon, out of
no one could have
all the men in the county, to decide this case
It is extraordinary, that the first
foretold this, three v/eeks since.
clue to this conspiracy, should have been derived from information
given by the father of the prisoner at the bar. And in every case
The murthat comes to trial, there are many things extraordinary.
der itself in this case is an extraordinary one but still we do not
doubt its reality.
It is argued, that this conversation between Joseph and Frank,
could not have been, as Leighton has testified, because they had
been together for several hours before, this subject must have been
uppermost in their minds,^whereas this appears to have been the
commencement of their conversation upon it. Now, this depends
upon the
altogether upon the tone and manner of the expression
particular word in the sentence, which was emphatically spoken.
this would not
If he had said, "When did you see Dick, Frank ?"
seem to be the beginning of the conversation. With what emphasis it was uttered, it is not possible to learn
and therefore nothing
can be made of this argument. If this boy's testimony stood
alone, it should be received with caution.
And the same may be
said of the testimony of Palmer.
But they do not stand alone.
They furnish a clue to numerous other circumstances, which, when

much

just

;

what was necessary
;

:

;
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known, react

in corioboratinfj what would liavo boon received with
caution, until thus corroborated.
I low could
Leijilitdji have niado
" When did you see Dick ?" " 1 saw him
up this conversation
:

" When is he going to kill the old man." " I don't
know." " Tell him if he don't do it soon, I won't pay him." Hero
is a vast amount, in few words.
Had ho wit enough to invent this?
There is nothing so powerful as truth; and oftrn nothing .so strange.
It is not even suggested that the .story was made for him.
There in
nothing so extraordinary in the whole matter, as it would have been
for this country boy to have invented this story.
The acts of the parties themselves, furnish strong jiresumption of
their guiU.
What was done on the receipt of the letter from Maine
This letter was signed by Charles Grant, jr. a person not known to
either of the Knapjis,
nor was it known to them, that any other
person, beside the Crowninshields, knew of the conspiracy.
This
letter, by the accidental omission of the word _/r. fell into the hands
of tiie father, when intended for the son. Tlie father carried it to
Wenham wiiere both the sons were. They both read it. Fix your
eye steadily, on this \nut of the circumslanlial s//;//', which is in the
case and see what can be made of it.
This was shown to the two
brothers on Saturday, l.jtii of May.
They, neither of them, knew
Palmer. And if they had known him, they could not have known
him to have been the writer of this letter. It was mysterious to
them, how any one, at Belfast, could have had knowledge of this
affair.
Their conscious guilt prevented due circumspection. They
did not see the bearing of its publication.
They advised their
father to carry it to tlie committee of vigilance, and it was so carried.
On Sunday following, Joseph began to think there might be something in it.
Perhaps, in the meantime, he had seen one of the
Crowninshields.
He was apprehensive, that they might be suspectWhat
ed; he was anxious to turn attention from their family.
course did he adopt to effect this? He addressed one letter, with a
and to
false name, to jNIr. White, and another to the committee
complete the climax of his folly, he signed the letter addressed to
the same name as that signed to the letthe committee, '' GranV
It was in the
ter they then had from Belfast, addressed to Knapp.
knowledge of the committee, that no person but the Knapps had
seen this letter from Belfast and that no other person knew its
It therefore must have been irresistibly plain, to them,
signature.
that one of the Knapps must have been the writer of the letter they
had received, charging the murder on Mr. AVhite. Add to this,
the fact of its having been dated at L'//!", and mailed at Salem, four
days after it was dated, and who could doubt respecting it? Have
you ever read, or known, of folly equal to this? Can you conceive
of crime more odious and abominable? IMcrely to explain the apparent mysteries of the letter from Palmer, they excite the basest
suspicions of a man, who, if they were innocent, they had no reaand who, if they were guilty, they most cerson to believe guilty
Could tiiey have adopted a more
tainly knew to be innocent.
The letter to the
direct method of exposing their own infamy?
committee has intrinsic marks of a knowledge of this transaction.
It tells of the lime, and the manner in which the murder was comthis

morning."
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Every line speaks the writer's condemnation. In attemptmittcd.
ing to divert attention from his family, and to charge the guilt upon
another, he indelibly fixes it upon himself.
Joseph Knapp requested Allen to put these letters into the postoffice, because, said he, " I wish to nip this silly affair in the bud."
If this were not the order of an overruling Providence, I should say
Mark
that it was the silliest piece of folly that was ever practised.
It is ever obliged to resort to such subterfuthe destiny of crime.
ges ; it trembles in the broad light; it betrays itself, in seeking conHe alone walks safely, who walks uprightly. Who, for
cealment.
a moment, can read these letters and doubt of J. Knapp's guilt?
The constitution of nature is made to inform against him. There
There is no turnpike
is no corner dark enough to conceal him.
broad enough, or smooth enough, for a man so guilty to walk in
Every step proclaims his secret to every paswithout stumbling.
His own acts come out, to fix his guilt. In attempting to
senger.
charge another with his own crime, he writes his on-n confession. To
do away the effect of Palmer's letter, signed Grant he writes his
own letter and affixes to it the name of Grant. He writes in a disguised hand but how could it happen, that the same Grant should
be in Salem, that was at Belfast.^ This has brought the whole thing
out.
Evidently he did it, because he has adopted the same style.
Evidently, he did it,
because he speaks of the price of blood, and
of other circumstances connected with the murder, that no one but

—

;

—

a conspirator could have known.
Palmer says he made a visit to the Crowninshields, on the 9th of
George then asked him whether he had heard of the murder.
April.
Richard inquired, whether he had heard the music at Salem. They
said that theij ivere suspected, that a committee had been appointed
to search houses ; and that they had melted up the dagger, the day
after the murder, because it would be a suspicious circumstance to
have it found in their possession. Now this committee was not ap-

But this proves nothing
pointed, in fact, until Friday evening.
against Palmer, it does not prove that George did not tell him so;
it only proves that
he gave a false reason, for a fact. They had

—

heard that they were suspected how could they have heard this,
unless it were from the whisperings of their own consciences?
Surely this rumor was not then public.
About the 2Tth of April, another attempt is made by the Knapps
to give a direction to public suspicion.
They reported themselves
to have been robbed, in passing from Salem to Wenham, near Wenham pond. They came to Salem, and stated the particulars of the
adventure
they described persons, their dress, size, and appearance, Wto had been suspected of the murder.
They would have it
understood, that the community was infested with a band of rufiians,
and that iheij, themselves, were the particular objects of their vengeance. Now, this turn-out to be all fictitious, all false.
Can
you conceive of anything more enormous, any wickedness greater,
than the circulation of such reports? than the allegation of crimes,
if committed, capital ?
If no such thing
then it reacts, whh double
force upon themselves, and goes very far to show their guilt.
How
did they conduct on this occasion? did they make hue and cry? Did
:

—

—
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they give information that tlioy had l)Ocn assauhod, tliat ni;:ht, at
Wenham? No such thiiip. They rested quietly on that iiif^ht ;
they waited to be called on for th(! particulars of their adventure
they made no attempt to ;urest the olfcnders
this v/as not their
object.
They were content to fdl the thousand mouths of rumor,
to spread abroad false reports,
to divert the attention of thi; public
from themselves; for they thought every man suspected them, because they knew they ought to b<> suspected.
The manner in which the compensation for this murder was paid,
is a circumstance worthy of consideration.
JJy examining tlie facts
and dates, it will satisfactorily appear, that Joseph Knapp paid a sum
of money to Richard Crowninsiiieid in fiv«! franc |»ieces, on the 'J Ith
of April.
On the 'ilst of April, .Joseph Knapp reci-ived Hve himdred tive franc pieces, as the proceeds of an adventure at sea. The
remainder of tliis species of ciirrency that came; home in the vessel,
was deposited in a bank at Salem. On Saturday, 'i 1th of April, Frank
and Richard rode to Wenham. They were there with .Iose|)h an
hour or more: appeared to be negotiating private business.
Richard continued in the chaise Joseph came to the chaise and conversed with him.
These facts are proved by Hart, and Leichton, and
by Osborn's books. On Saturday evenintj, about this Uiui\ Jlichard
Crowninshicld is proved to have been at AV'enham, with another perCan
son whose appearance corresponds with P^rank, by Lummus.
any one doubt this being the same evening? What bad Richard
Crowninshield to do at Wenham, with Joseph, unless it were this
he was there after the
business.'
lie was there bctbrc the murder
murder; he was there clandestinely, unwilling to be seen. If it
were not upon this business, let it be told what it was for. Joseph
Knapp could explain it; Frank Knapp miirht explain it. But they
don't explain it; and the inference is against them.
on the
Immediately after this, Richard passes five franc pieces
same evening, one to Lummus, Jive to Palmer and near this time,
George passes three or four in Salem. Here are nine of these
It is an
pieces passed by them in four days; this is extraordinary.
in ordinary business, few men would pass nine
unusual currency
such pieces in the course of a year. If they were not received in
Money was not
this way, why not explain how they came by them?
so flush in their pockets, that they could not tell whence it came, if
It is extremely important to them to explain
it honestly came there.
whence this money came, and they would do it if they could. If,
then, the price of blood was paid at this time, in the presence and
with the knowledge of this defendant; does not this prove him to have
been connected with this conspiracy?
Observe, also, the effect on the mind of Richard, of Palmer's being arrested, and committed to prison the various efforts he makes
to discover the fact; the lowering, through the crevices of the rock,
the pencil and paper for him to write upon the sending two lines of
poetry,with the request that he would return the corresponding lines ;
the inimitable exclamations of
the shrill and peculiar whistle
^'Palmer! Palmer! P«//(U)-/"— all these things prove how great was
his alarm they corroborate Palmer's story, and tend to establish
;

—

;

—

:

;

;

;
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the conspiracy.
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Joseph Knapp had a part to act in this matter; he must have
opened the window, and secreted the key he had free access to
every part of the house; he was accustomed to visit there; he went
he could do this without heing suspecin and out at his pleasure
ted.
He is proved to have been there the Saturday preceding.

—

—

If

all

these things, taken in connexion, do not prove that Capt.
then the case
in pursuance of a conspiracy

—

White was murdered

an end.
Savary's testimony

is at

He was called, for a
is wholly unexpected.
When asked Avho the person was, that he saw
purpose.
come out of Capt. White's yard between three and four o'clock in
he answered Frank Knapp. I am not clear this is
the morning,
There may be many circumstances of importance connot true.
nected with this, though we believe the murder to have been commitThe letter to Dr. Barstow
ted between ten and eleven o'clock.
it states it to have
states it to have been done about ekvcn o\lock
been done tvilh a blow on the head, from a weapon loaded with lead.
Here is too great a correspondence with the reality, not to have
some meaning to it. Dr. Peirson was always of the opinion that
the two classes of wounds were made with different instruments, and
diifferent

—

—

by different hands. It is possible, that one class was inflicted at
one time, and the other at another. It is possible, that on the last
visit, the pulse might not have entirely ceased to beat; and then the
It is said, when the body was discovfinishing stroke was given.
They
ered, some of the wounds weeped, while the others did not.
may have been inflicted from mere wantonness. It was known that
Capt. White was accustomed to keep specie by him in his chamber;
It is proved, that this deperhaps may explain the last visit.
fendant was in the habit of retiring to bed, and leaving it afterwards,
without the knowledge of his family; perhaps he did so on this ocsee no reason to doubt the fact; and it does not shake
casion.
our belief that the murder was committed early in the night.
What are the probabilities as to the time of the murder? Mr.
White was an aged man; he usually retired to bed at about half
He slept soundest, in the early part of the night; usually
past nine.
awoke in the middle and latter part; and his habits were perfectly
When would persons, with-a knowledge of these facts,
well known.
be most likely to approach him? most certainly, in the first hour of
This would be the safest time. If seen then, going to
his sleep.
The
or from the house, the appearance would be least suspicious.
earlier hour would then have been most probably selected.
Gentlemen, I shall dwell no longer on the evidence which tends
to prove that there was a conspiracy, and that the prisoner was a
All the circumstances concur to make out this point.
conspirator.
Not only Palmer swears to it, in effect, and Leighton, but Allen
mainly supports Palmer, and Osborn's books lend confirmation, so
Palmer is contradicted in nothfar as possible from such a source.
ing, either by any other witness, or any proved circumstance, or
W^hatever could be expected to support him, does supoccurrence.
All the evidence clearly manifests, I think, that there
port him.
was a conspiracy; that it originated with J. Knapp; that defendant
became a party to it, ijnd was one of its conductors, from first to

this
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One of the most powcrCnI circumstances, is Palmer's letter
from Belfast. The amoiint of this was, a direct cliarf^c on the
Kuapps, of the auliiorship ol" this murder. How did thoy treat this
cliarge; like honest men, or like {juilty men.^
\Vc liave seen how it
was treated. J. Kna|)p fabricated letters, cliar<,Mii<; another person,
and caused them to he put into the postollic*.'.
I shall now proceed on the supposition, tiiat it is proved that there
was a conspiracy to murder I\lr. \Vhilc, and that the prisoner was

last.

party to it.
The second, and the material inquiry is, was llic yn-i.so/ii pnaentj
at the murder, aidiiiix '""' (ilntliii'j; lluninf
This leads to the legal question in the case, what does the law
mean, when it says, to charge him as a principal, " he must he present aiding and abetting in the m\irder."
In the language of the late chief justice, " it is not recjuired that
the abettor shall i)e actually upon the spot when the murder is c<immitted, or even in sight of tiie more immediate perjjetrator of the
victim, to make him a principal.
If he be at a distance, cooperating in the act, by watching to prevent relief, or to give an alarm,
or to assist his confederate in escape, hnvinij; knowlcdu^c af llic jmrpose
and object of the assassin, this in the eye of the law is being [)rescnt,
aiding and abetting, so as to make him a principal in the nuirder."
" If he be at a distance cooperating" tiiis is not a distance to be
measured by feet or rods; if the intent to lend aid, combine with a
knowledge that the murder is to be committed, and the jierson so
intending, be so situate that he can by any possibility lend this aid,
lie need
in any manner, then he is present in legal contemplation.
not lend any actual aid: to be ready to assist, is assisting.
There are two sorts of murder; the distinction between them, it is
IMurder in an affray,
1.
of essential importance to bear in mind.
IMurder secret-.
or upon sudden and unexpected provocation
ly, with a deliberate, predetermined intention to commit murder.
Under the first class, the question usually is, whether the offence
be murder or manslaughter, in the person who commits the deed.
Under the second class, it is often a question whether others, than
he who actually did the deed, were present aiding and assisting
Offences of this kind ordinarily happen when there is no
thereto.
body present except those who go on the same design. If a riot
should happen in the court house, and one should kill another
this may be murder, or it may not, according to the intention with
which it was done; which is always matter of fact to be collected
But in secret murders, prefrom the circumstances at the time.
meditated and determined on, there can be no doubt of the murder»•

—

—

:

—

—

there can be no doubt, if a person be ])rescnt, knowHis being
ing a murder is to be done, of his concurring in the act.
there is a proof of his intent to aid and abet; else, why is he there?
It has been contended, that proof must be given that the person
accused did actually afford aid, did lend a hand in the murder itand without "this proof, although he may be near by, he may
self;
be presumed to be there for an innocent purpose; he may have
crept silently there to hear the news, or from mere curiosity to sec
what was going on. Preposterous absurd! Such an idea shocks

ous intention;

—

—

—

•
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A

man is fovmd to be a conspirator to do a murall common sense.
der; he has phmned it; he has assisted in arranging the time, the
place, and the means; and he is found, in the place, and at the time,
and yet it is suggested tiiat he might have been there, not for coSuch an argument
operation and concurrence, but from curiosity!
It would be ditficult to give it one, in decorous
deserves no answer.
Is it not to be taken for granted, that a man seeks to acterms.
complish his own purposes? When he has planned a murder, and
is present at its execution, is he there to forward, or to thwart, his
own design

?

Is

he there to

assist, or there to

prevent }

But, " Cu-

Curiosity,
— He may be there from mere " curiosity!"
own plan of murder!
witness the success of the execution of
stand — the plough
The very walls of a court house ought not
to

riosity!"

his

to

share should run through the ground it stands on, where such an
argument could find toleration.
It is not necessary that the abettor should actually lend a hand
if he be present, ready
that he should take a part in the act itself
Some of the doctrines advanced would
that is assisting.
to assist
acquit the defendant, though he had gone to the bed chamber of the
deceased, though he had been standing by, when the assassin gave
[The court
This is the argument we have heard to day.
the blow.
here said, they did not so understand the argument of the counsel
Mr. Dexter said, " the intent and power alone must
for defendant.
Mr. Webster continued, no doubt the law is, that
cooperate."]
being ready to assist is assisting, if he has the power to assist, in
And it is so stated by Foster, who is a high authorcase of need.
" If A. happeneth to be present at a murder, for instance, and
ity.
taketh no part in it, nor endeavoureth to prevent it, nor apprehendeth the murderer, nor levyeth hue and cry after him, this strange
behavior of his, though highly criminal, will not of itself render
him either principal or^accessory." "But if a fact amounting to
murder should be committed in prosecution of some unlav/ful purpose, though itivere bid a bare trespass, to which A. in the case last
stated had consented, and he had gone in order to give assistance,
if need were, for carrying it into execution, this would have amounted to murder in him, and in every person present and jommg with
him." " If the fact was committed in prosecution of the original
purpose tchich was unlawful, the whole party will be involved in the
For in combinations of this kind,
guilt of him who gave the blow.
the mortal stroke, though given by one of the party, is considered
in the eye of the law, and of sound reason too, as given by every
The person actually giving the
individual present and abetting.
stroke is no more than the hand or instrument by which the others
strike."
The author in speaking of being present, means actual
presence; not actual in opposition to constructive, for the law knows
no such distinction. There is but one presence, and this is the
The
situation from which aid, or supposed aid may be rendered.
law does not say where he is to go, or how near he is to go, but
somewhere where he may give assistance, or where the perpetrator
may suppose that he may be assisted by him. Suppose that he is
acquainted with the design of the murderer, and has a knowledge
of the time when it is to be carried into effect, and goes out with a

—

—
—

;
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view to render assistance, if need lie; wliy, then, even tli()ii<»li tlio
murderer docs not know of tliis, tlu^ |)crs(»n «o <,'<»in<^ out will \n: uii
abettor in the murder.
It is contended that the prisoner at thr bur,
could not be a principal, he bein<^ in Hrown street; bccaust; he coidd
not tiiere render assistance.
And you are called upon to det«;rniine
this case, according as you may be ui' <jpinion, whether Brown street
was, or was not, a suitable, convenient, well chosen place, to aid in
this murder.
This is not the true (luestion. The in<|uirv is, not

whether you would have selected this place in prel'erence to all
others, or whether you would have selected it at all, if tjjey chose it,
why should we doubt about it ? I [ow do we know the use they intended
to make of it, or the kind of aid that he was to rttlord by bein^' there?
The question for you to consider, is, did the defendant go into IJrowa
street in aid of litis miu-dcrl
Did he go there by agreement, by appointment, with the

perpetrator?

If so, everything else follows.

The main tiling, indeed the only thing, is to iniiuire, whether ho
was in iJrown street by appointment with Richard Crowninsbield
might be to keep general watch; to observe the lights, and advise
as to time of access; to meet the prisoner on his return, to advise
him as to his escape; to examine his clothes, to see if any marks of
blood; to furnish exchange of clothes, or new disguise if necessary;
to tell him through what streets he could safely retreat, or whether
he could deposit the club in the place designed: Or it might be without any distinct object; but merely to afford that encouragement
which would be afibrded, by Richard Crowninshield's consciousness
It is of no consequence whether, in your opinthat he was near.
if it was so choion, the place was well chosen or not, to atibrd aid;
sen, if it was by appoiiitment, that he was there, that is enough.
Suppose Richard Crowninsbield, when applied to to commit the murder, had said, " I won't do it unless tiicre can be some one near by
to favor my escape; I won't go unless you will stay in Brown street."
Upon the gentleman's argument, he would not be an aider and ai)ettor
in the murder, because the place was not well chosen; though it is
apparent, that the being in the place chosen, was a condition, withit

—

—

out which, the murder would have never happened.
You are to consider the defendant as one in the league, in the
combination to commit the murder. If he was there by appointment, with the perpetrator, he is an abetter. The concurrence of
the perpetrator in his being there, is proved by the previous evidence
If Richard Crowninsbield, for any purpose
of the conspiracy.
whatsoever, made it a condition of the agreement, that Frank Knapp
should stand as backer, then Frank Knapp was an aider and abettor:
no matter what the aid was, of what sort it was, or degree— be it
never so little. Even if it were to judge of the hour, when it was
best to fTO, or to see when the lights were extinguished, or to give an
alarm if any one approached. Who better calculated to judge of
these things than the murderer himself? and if he so determined

them, that

is

sufficient.

Frank Knapp knew that the murder was that
niuht to be committed; he was one of the conspirators, he knew the
He had that day been to Wenham to see
object, he knew the time.
Joseph, and probably to Danvers to see Richard Crowninsbield, for
JVoio as to the fads:
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he kept his motions secret; he had that day hired a horse and chaise
of Osborn, and attenii)ted to conceal the purpose for which it was
used
he had intentionally left the place and the pnce blank on OsHe went to Wenham by the way of Danvers: he had
born's books.
been told tlie week before, to hasten Dick; he had seen the Crowninshields several times within a few days; he had a saddle horse the
Saturday night before; he had seen Mrs. Beckford at Wenham, and
knew she would not return that night. She had not been away beHe had
fore for six weeks, and probably would not soon be again.
Every day, for the week previous, he had visjust come from there.
ited one or other of these conspirators, save Sunday, and then probWhen he saw Joseph on the 6th, Joseph
ably he saw them in town.
had prepared the house, and would naturally tell him of it; there
were constant communications between them, daily and nightly visitation;
too much knowledge of these parties and this transaction,
to leave a particle of doubt on the mind of any one, that Frank
Knapp knew that the murder was to be done this night. The hour
was come, and he knew it; if so, and he was in Brown street, without explaining why he was there, can the jury for a moment doubt,
whether he was there to countenance, aid or support; or for curiosity alone;
or to learn how the wages of sin and death were earned by the perpetrator?
[Here Mr. Webster read the law from Hawkins. 1. Hawk. 204.

—

—

chap. 32. sec. 7.]
perpetrator would derive courage, and strength, and confidence, from the knowledge of the fact that one of his associates was
near by.
If he was in Brown street, he could have been there for
no other purpose. If there for this purpose, then he was, in the language of the law, present, aiding and abetting in the murder.
His interest lay in being somewhere else. If he had nothing to
do with the murder, no part to act, why not stay at home ? Why
should he jeopard his own life, if it was not agreed that he should
be there ? He would not voluntarily go where the very place would
He would not voluntariprobably cause him to swing if detected.
His taking this place, proves that
ly assume the place of danger.
Lib.

1.

The

he went to give aid. His staying away would have made an alibi.
If he had nothing to do with the murder, he would be at home,
where he could prove his alibi. He knew he was in danger, because
he was guilty of the conspiracy, and if he had nothing to do, would
not expose himself to suspicion or detection.
Did the prisoner at tiie bar countenance this murder.' Did he
concur, or did he non-concur, in what the perpetrator was about to
do? Would he have tried to shield him? Would he have furnished
his cloak for protection?
Would he have pointed out a safe way of
retreat ?
As you would answer these questions, so you should answer the general question whether he was there constnting to the.
murder^ or whether he was there a spectator onlij ?
One word more on this presence^ called constructive presence.
What aid is to be rendered ? Where is the line to be drawn, between acting, and omitting to act? Suppose he had been in the
house, suppose he had followed the perpetrator to the chamber,
what could he have done? This was to be a murder by stealth;

—
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was to be a secret assassinatiun. It was not thoir purpose to have
an open combat; they were to approach their victim unawares, and
silently give tlie fatal blow.
IJiii if he had been in the chamber, no
one can doubt that he would have been an abettor; because of his
presence, and ai)ility to render services, if needed.
What service
could he have rendered, if there
Could he have helped him fly?
Could he have aided the silence of his movements? Could he have
facilitated his retreat, on the first alarm.'
Siirelv, this was a rase,
it

.=•

where there was more of .safety in goinjr alone, tlian with another,
where company would only embarrass, llieiuud Crowninshield
would prefer to go alone. lie knew his errand too well. His
nerves needed no collateral support.
lie was not the man to take
with him a trembling compani(jn.
He woid<l prefer to have his aid
at a distance.
He would not wish to be cml)arrassed by his presence.
He would prefer to have him out of the house. He would
prefer that he should be in Brown street.
But, whether in the
chamber,

in the house, in the garden, or in the street, whatsoever
aiding in immediate presence, is aiding in conslruclive pnaence
anything that is aid in one case is aid in the other.
[Reads from Hawkins. 4. Hawk. t201. Lib. iv. chap. "20. sec. 8.]
It' then the aid be anywhere, that emboldens the perpetrator
that affords him hope or confidence in his enter|)rise, it is the same
as though he stood at his elbow with his sword drawn: his being
there ready to act, with the power to act, that is what makes him
an abettor.
[Here Mr. Webster referred to Kelly's case, and
Hyde's case, i>j.c. cited by counsel for the dcl'endant, and showed
that they did not militate with the doctrine for which he contended.
The ditierence is, in those cases there was open violence; this was
The aid must meet the occasion.
a case of secret assassination.
Here no ading was necessary, but watching, concealment of escape, management.]
^V'hat are the fuels in relation to this presence.
Frank Knapp
is proved a conspirator
proved to have known that the deed was
now to be done. Is it not probable that he was in Brown street to
concur in the murder? There were four conspirators; it was natRichard
ural that some one of them would go with the perpetrator.
Crowninshield was to be the perpetrator; he was to give the blow.
No evidence of any casting of the parts for the others. The deHe
fendant would probably be the man to take the second part.
was fond of exploits he was accustomed to the use of sword caues,
and dirks. If any aid was required, he was the man to give it.
At least there is no evidence to the contrary of this.
Aid could not have been received from Joseph Knapp, or from

—

is

—

—

George Crowninshield. Joseph Knapp was at Wenham, and took
good care to prove that he was there. George Crowninshield has
proved satisfactorily where he was; that he was in other company,
such as it was, until 1 o'clock. This narrows the inquiry. This
demands of the prisoner to show, that if he was not in this place,
where he was? It calls on him loudly to show this, and to show it
If he don't tell, and
If he could show it, he would do it.
truly.
1

that truly,

it

is

edged sword.

The defence of an alibi is a double
against him.
that he was in a situation, that he might

He knew

472
If he had had no particular
to account for himselE
appointment, or business to attend to, he would have taken care to
have been able so to have accounted. He would have been out
of town, or in some good company. Has he accounted for himself

be called upon

on

that night, to

your

satisfaction.?

In
prisoner has attempted to prove an alibi, in two ways.
the first place, by four young men with whom he says he Avas in company on the evening of the murder, from seven o'clock, till near ten
In the second
o'clock this depends upon the ccrtamtii of the night.
place, by his family, from ten o'clock afterwards; this depends upon
These two classes of proof have
the certainly of the time of the night.
no connexion with each other. One may be true, and the other

The

;

false, or

they

may

both be true, or both be

false.

I shall

examine

because on a former trial, it
made more impression on the minds of the court, than on my own
mind.
I think, when carefully sifted and compared, it will be found
to have in it more o{ jjlausibility than reality.
Mr. Page testifles, that on the evening of the 6th of April, he
was in company with Burchmore, Balch, and Forrester, and that he
met the defendant about seven o'clock, near the Salem hotel; that he
afterwards met him at Remond's, about nine o'clock, and that he was
This
in company with him a considerable part of the evening.
young gentleman is a member of college, and says that he came in
town the Saturday evening previous; that he is now able to say that
it was the night of the murder, when he walked with Frank Knapp,
from the recollection of the fact, that he called himself to an account, on the morning after the murder, as was natural for men to
Gentlemen, this
do when an extraordinary occurrence happens.
kind of evidence is not satisfactory; general impressions as to time
are not to be relied on.
If 1 were called upon to state the particular day on which any witness testified in this cause, I could not do
this testimony with

some

attention,

Every man will notice the same thing in his own mind. There
no one of these young men that could give any account of himThey are made to reself for any other day in the month of April.
member the fact, and then they think they remember the time. He
has no means of knowing it was Tuesday more than any other time.
He did not know it at first, he could not know it afterwards. He
says he called himself to an account this has no more to do with
the murder, than with the man in the moon.
Such testimony is not
worthy to be relied on, in any forty shilling cause. What occasion
had he to call himself to an account
Did he suppose, that he
should be suspected
Had he any intimation of this conspiracy?
Suppose, gentlemen, you were either of you asked, where you
were, or what you were doing, on the 15th day of June you could
not answer this question, without calling to mind some events to
make it certain. Just as well may you remember on what you dined
on, each day of the year past.
Time is identical. Its subdivisions
are all alike.
No man knows one day from another, or one hour
from another, but by some fact connected with it. Days and hours
are not visible to the senses, nor to be apprehended and distinguished by the understanding. The flow of time is known only by something which makes it; and he who speaks of the date of occurrences
it.

is

;

.''

.''

;
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with nothing to guide

liis recollection, Bpcaks at random, and is
not
Tliis yoiinir gentleman rcmeml>er.s the fiicts, and
he knows notiiing why they should not have lia|i|)«;n-

to be relied on.

—

occurrences
ed on the evening of the sixth but

"he knows no more.
All the rest,
evidently conjecture or impression.
Mr. Whhe iutbrms you that he told hirn hr could not tell what
night it was.
The first thotights are all tliat are valuable in such
case.
They miss the mark by taking second aim.
Mr. Balch believes, but is not sure, that he was with Vrnuk Knap])
on the evening of the murder. IFe has given dillercnt accunnts of
the time.
He has no means of making it cerlain. All ho knows is,
that it was some evening before Fast.
JJut whether iNIondav, Tuesday or Saturday, he caimot tell.
Mr. Burchmore says, to the best of his belief, it was the evening
of the murder. Afterwards he attempts to speak positively, from
recollecting that he mentioned the circumstance to William Peirce,
as he went to the IMineral Spring on Fast day.
Last Monday morning, he told Col. Putnam ho could not fix the time.
I'his witness
stands in a much worse plight than either of the others.
It is dilhcult to reconcile all he has said, with any belief in the accuracy of
;

is

his recollections.

Mr. Forrester does

not speak with any certainty as to the night;
very certain, that he told Mr. Loring and others, that he
did not know what night it was.
JVow, what does the testimony of these four young men amount
to?
The only circumstance, by which they ap|)ri>.\imate to an identifying of the night is, that three of them say it was cloudy; they
think their walk was either on l^Ionday or Tuesday evening, and it
is admitted that Monday evening was clear, whence they draw the
inference that it must have been Tuesday.
But, fortunately, there is one fad disclosed in their testimony that
settles the question.
Balch says, that on the evening, whenever it
was, that he saw the prisoner, the prisoner told him he was going
out of town on horseback, for a distance of about twenty minutes
ride, and that he was going to get a horse at Osborn's.
This was
about seven o'clock. At about nine, B;ilch says he saw the prisoner
again, and was then told hy him, that he had had his ride, and had
returned.
Now it appears by Osborn's books, that the prisoner had
a saddle horse from his stable, not on Tuesday evening, the night
of the murder, but on the Saturday evening jirevious. This fixes
the time, about which these young men testify, and is a complete
answer and refutation of the attempted alibi, on Tuesday evening.
I come nov.- to speak of the testimony adduced by the defendant
to explain where he was after ten o'clock on the night of the nnirder.
This comes chiefly from members of the family; from his lather and

and

it

is

brothers.
It is agreed that the aflidavit of the prisoner, should be received
as evidence of what his brother, Samuel II. Kuapp, would testily, if
present.
S. H. Knapp says, that about ten minutes past ten o'clock,
his brother F. Knapp, on his way to bed, opened his chamber door,
made some remarks, closed the door, and went to his chamber; and
How is this witness
that he did not hear him U^avc; it afterwards.
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able to fix the time at ten minutes past ten ? There is no circumHe had been in bed, probstance mentioned, by which he fixes it.
ably asleep, and was aroused from his sleep, by the opening of the
Was he in a situation to speak of time with precision ? Could
door.
he know under such circumstances, whether it was ten minutes
past ten, or ten minutes before eleven, when his brother spoke to
him? What would be the natural result, in such a case? But we
have positive testimony
are not left to conjecture this result.
on this point. Mr. Webb tells you that Samuel told him on the 8th
of June, " that he did not know what time his brother Frank came
home, and that he was not at home when he went to bed." You
will consider this testimony of Mr. Webb, as indorsed upon this affidavit; and with this indorsement upon it, you will give it its due
weight. This statement was made to him after Frank was arrested.
I find myself incapable
I come to the testimony of the father.
Unfortunate old
of speaking of him or his testimony with severity.
man! Another Lear, in the conduct of his children; another Lear,
I fear, in the eftect of his distress upon his mind and understanding.
He is brouo-ht here to testify, under circumstances that disarm seThough it is impossible not
verity, and call loudly for sympathy.
to see that his story cannot be credited, yet I am not able to speak
Unhappy father! he
of him otherwise than in sorrow and grief
strives to remember, perhaps persuades himself that he does remember, that on the evening of the murder he was himself at home at
He thinks, or seems to think, that his son came in, at
ten o'clock.
He fancies that he remembers his conabout five minutes past ten.
versation; he thinks he spoke of bolting the door; he thinks he asked the time of night; he seems to remember his then going to his
Alas! these are but the swimming fancies of an agitated and
bed.
its unAlas! they are but the dreams of hope,
distressed mind.
certain lights, flickering on the thick darkness of parental distress.
Alas! the miserable father knows nothing, in reality, of all these

We

—

—

things.

Mr. Shepard says that the first conversation he had with Mr.
Knapp, was soon after the murder, and before the arrest of his sons.
Mr. Knapp says it was after the arrest of his sons. His own fears
led him to say to Mr. Shepard, that his "son Frank was at home
or as Fhippen told him." Mr.
(hat night; and so Phippen told him,
Shepard says that he was struck with the remark at the time, that it
made an unfavorable impression on his mind; he does not tell you
what that impression was, but when you connect it with the previous
whether Frank had continued to associate
inquiry he had made,

—

—

—

and recollect that the Crowninshields
with the Crowninshields?
were then known to be suspected of this crime, can you doubt what
this impression was? can you doubt as to the fears he then had?
This poor old man tells you, that he was greatly perplexed at the
time, that he found himself in embarrassed circumstances; that on
this very night he was engaged in making an assignment of his property to his friend Mr. Shepard.
If ever charity should furnish a
mantle for error, it should be here. Imagination cannot picture a
more deplorable, distressed condition.

47.5

The same nroncral remark:^ may lie npiilicdto his convorpation with
Mr. Tioadwcll, as have bo(Mi iiiadc upon that with INIr. Slupard.
He told liiin that he believed Frank was at honic ahout the usual
time.
In his conversations with either of tii«'se persons, \w did not
pretend to know, of his own knowlrd;j;e, the time that he came homo.
He now tolls you, positivrly, that he reeollcefs thn time, and tliat ho
so told Mr. Shepard.
Me is directly contradicted by both thcso

witnesses, as resi)ectable men as Salem aflords.
This idea of alil)i, is of recent origin. Would Samuel Knapp
have gone to sea, if it were then thought nf.> His testimony, if true
was too important to be lost. If there be any truth in this part of
the alibi, it is so near in point of time, that it' cannot be relied on.
Tiie mere variation of half an hour would avoid it.
'J'hi; mere variations of dilferent lime pieces would explain it.
Has the delendant proved where he was on that nifrlit.^ If you
doubt about it there is an end of if.
The burden is ujjon him, to
satisfy you beyond all reasonable doubt.
Osbcu-n's books, in conne.vion with what the younrj men state, are conclusive, I think, on this
point.
He has not, then, accounted for himsell^ he has attempted
it, and has failed.
I pray you to remember, gentlemen, that this i.s
a case, in which the prisoner would, more than any other, bo rationally able to account for himself, on the night of the murder, if he
could do so.
He v/as in the conspiracy, he knew the murder wag
then to be committed, and if he himself was to have no hand in its
actual execution, he would of course, as matter of safety and precaution, be somewhere else, and be able to prove, afterwards, that
he had been somewhere else. Having this motive to prove himself
elsewhere, and the power to do it, if he were elsewhere, his failing
in such proof must necessarily leave a very strong inference against
him.
But, gentlemen, let us now consider what is the evidence produced
on the part of the government to prove that John Francis Knapp,
the prisoner at the bar, was in Brown street on the night of the
murder. This is a point of vital importance in this cause.
Unless
this be made out, beyond reasonable doubt, the law o( presence does
The government undertake to prove that he
not apply to the case.
was present, aiding in the murder, by proving that he was in
Brown street for this purpo.se. JN'ow, what are the undoubted facts.
They are, that two persons were seen in that street, at several times,
during that evening, under suspicious circumstances; under such
circumstances as induced those who saw them, to watch tlieir movements.
Of this, there can be no doubt. Mirick saw a man standing at the post opposite his store, from fifteen minutes before nine, until twenty minutes after, dressed in a full frock coat, glazed cap, &.c.,
in size and general ap])earancc answering to the prisoner at the bar.
This person was waiting there; and whenever any one approached
film, he moved to and from the corner, as though he would avoid beAfterwards, two persons were seen
ing suspected, or recognised.
by Webster, walking in Howard street, with a slow, deliberate movement, that attracted his attention. This was about half past nine.
One of these he took to be the prisoner at the bar the other he did

—

—

—
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—

—

not know.
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About half past ten, a person is seen sitting on the ropcwalk steps,
wrapped in a cloak. He drops his head when passed, to avoid beShortly after, two persons are seen to meet in this
ing known.
street, without ceremony or salutation, and in a hurried manner to
converse for a short time; then to separate, and run off with great
Now, on this same night, a gentleman is slain, murdered
speed.
his house being entered by stealth from without; and his
in his bed,
house situated within 300 feet of this street. The windows of his
chamber were in plain sight from this street; a weapon of death is
afterwards found in a place where these persons were seen to pass
in a retired place, around which they had been seen lingering.
It is
now known, that this murder was committed by a conspiracy of four

—

—

—

No account is given
persons, conspiring together for this purpose.
who these suspected persons thus seen in Brown street and its neighbourhood were. Now, I ask, gentlemen, whether you or any man
can doubt, that this murder was committed by the persons who were
thus in and about Brown street.^ Can any person doubt that they were
If not for this purthere for purposes connected with this murder?
When there is a cause so near at
pose, what were they there for?
hand, why wander into conjecture for an explanation? Common
sense requires you to take the nearest adequate cause for a known
effect.
Who were these suspicious persons in Brown street ? There
was something extraordinary about them something noticeable, and
noticed at the time
something in their appearance that aroused suspicion.
And a man is found the next morning murdered in the near

—

—

vicinity.

Now, so long as no other account shall be given of those suspicious
persons, so long the inference must remain irresistible, that they
were the murderers. Let it be remembered, that it is already shown
that this murder was the result of conspiracy, and of concert; let it
be remembered, that the house, having been opened from within, was
entered, by stealth, from without.
Let it be remembered that Brown
street, where these persons were repeatedly seen, under such suspicious circumstances, was a place from which every occupied room
in Mr. White''s house was clearly seen; let it be remembered, that
the place, though thus very near to Mr. White's house, was a retired
and lonely place; and let it be remembered that the instrument of
death was afterwards found concealed, very near the same spot.
Must not every man come to the conclusion, that these persons,
thus seen in Brown street, were the murderers?
Every man's own
judgment, I think, must satisfy him that this must be so. It is a plain
deduction of common sense. It is a point, on which each one of you
may reason like a Hale, or a Mansfield. The two occurrences explain each other.
The murder shows why these persons were thus
lurking, at that hour, in Brown street; and their lurking in Brown
street, shows who committed the murder.
If, then, the persons in and about Brown street, were the plotters
and executors of the murder of Capt. White, we know who they
were, and you know that iJierc is one of them.
This fearful concatenation of circumstances puts him to an account.
He was a conspirator. He had entered into this plan of murder.
The murder is committed, and he is knovrn to have been within
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minutes wiilk of the \Aiicc.
Tic must account lor liimself.
has attempted tliis, and linkd. Tlien, with all these ficnciaj reasons to show lie was actiialiv in Hrown street, and his fuilurts in hi.>4
ALIBI, let us sec wliat is the <lirect protd'ol" his hriii<r there. Jiiil tirst,
let me ask, is it not very rcinarkaljle, that there is no attempt fosliow
where Rieiiard Crowninshield, jr. was on tiiat night
Wv hear
lie was seen in none of his usual haunts, ahout
nothing of him.
Yet, if he was the actual perpetrator of the murder,
the town.
which nohody doubts, he was in the town, somewhere. Can you,
therefore, entertain a doubt, that he was one of the |)ersons seen in
tlireo

He

.^

Brown street.' And as to the prisoner, you will recollect, that since
the testimony of the young men has tailed to show where he was
that evening, the last we hear or know of him, on the day preceding
the murder, is, that at four o'clock P. M. he was at his brothers, in
Wenham. He had left home, after dinner, in a manner douittless
designed to avoid observation, and had gone to Wmham, probably
by way of Danvers. As we hear nothing of him, alter four o'clock,
P, jM. for the remainder of the day and evening; as he was one of
the conspirators; as Ricliard Crowninshield, jr. was another; as I{ichard Crowninshield, jr. was in town in the evening, and yet seen in no
usual place of resort, the inference is very fair, that llicluird Crowninshield, jr. and the prisoner were together, acting in execution of
Of the four cons[)irators, J.J. Knapj), jr. was at
their conspiracy.
Wenham, and George Crowninshield has been accounted for; so
that if the persons seen in Brown .=;treet, were the murderers, one of
them must have been Richard Crowninshield, jr. and the other must
have been the prisoner at the bar. IVow, as to the proof of his identity with one ol the persons seen in Brown street.
Mr. IMirick, acautious witness, examined the person he saw, closely, in a liglit night, and savs that he thinks the prisoner at the bar, is
the same person; and that he should not hesitate at all, if he were seen
His opinion is formed, partly from iiis own obin the same dress.
But this deservation, and partly from the description of others.
It is said, that
scription turns out to be only in regard to the dress.
he is now more confident, than on the former trial. If he has varied
I
in his testimony, make such allowance as yoii may think proper.
He thought him the same
do not perceive any material variance.
person, when he was first brought to court, and as he saw him get
This is one of the cases, in which a witness is
out of the cliaise.
This witness is as honest as yourpermitted to give an opinion.
neither willing nor swiO; but he says, he believes it was tho
selves

——"this

is my opinion;" and this it is pro|)er for him to give.
If partly founded on what he has heard, then his ojjinion is not to be
taken; but, if on what he saw, then you can have no better evidence.
No man will ever be hanged
I lay no stress on similarity of dress.
bv my voice on such evidence. But tlien it is proper to notice, that
no inferences drawn from any difssimilaritii of dress, can be given in
the j)risoner's i'avor; because, in fact, the person seen by IMirick
was dressed like the prisoner.
The descripti(m of the person seen by IMirick answers to that of
in regard to tlie supposcnl discrepancy ot
the prisoner at the bar.

man

statements, before and now, there would be no end to such minute
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I do
It would not be strange if witnesses should vary.
If I believe the witnot think much of slight shades of variation.
If he has expressed himself more
ness is honest, that is enough.
strongly now than then, this does not prove him false.
Peter E. Webster saw the prisoner at the bar, as he then thought,
and still thinks, walking in Howard street at half past nine o'clock.
He then thought it was Frank Knapp, and has not ahered his opinHe knew him well; he had long known him. If he then
ion since.

inquiries.

He observed him
thought it was he, this goes far to prove it.
the more, as it was unusual to see gentlemen walk there at that
Now, is there reasonable
It was a retired, lonely street.
hour.
can you
doubt that Mr. Webster did see him there that night?

How

have more proof than this? He judged by his walk, by his general
We all judge in this manner. If
appearance, by his deportment.
you believe he is right, it goes a great way in this case. But then
this person it is said had a cloak on, and that he could not, thereIf we were treating of
fore, be the same person that Mirick saw.
men that had no occasion to disguise themselves or their conduct,
But as it is, there is
there might be something in this argument.
It may be presumed, that they would change their dress.
httle in it.
This would help their disguise. What is easier than to throw off a
Perhaps he was less fearful of being
cloak, and again put it on?

known when

alone, than

when with

the perpetrator.

Mr. Southvvick, swears all that a man can swear.
best means of judging that could be had at the time.

He has the
He tells you

and as he passed to his own house in Brown street, he saw a man sitting on the steps
that he passed him three times, and each
of the ropewalk, &c. &.c.
That
time he held down his head, so that he did not see his face.
the man had on a cloak, which was not wrapped around him, and
a glazed cap. That he took the ziian to be Frank Knapp at the
time that when he went into his house, he told his wife that he thought
it was Frank Knapp; that he knew him well, having known him from
a boy. And his v/ife swears that he did so tell her at the time.
What could mislead this witness at the time? He was not then suspecting Frank Knapp of anything.
He could not then be influenced
by any prejudice. If you believe that the witness saw Frank Knapp
in this position, at this time, it proves the case.
Whether you believe it or not, depends upon the credit of the witness.
He swears
If true, it is solid evidence.
it.
Mrs. Southwick supports her husband.
Are they true? Are they worthy of belief? If he deserves
the epithets applied to him, then he ought not to be believed.
In
this fact, they cannot be mistaken,
they are right, or they are perjured.
As to his not speaking to Frank Knapp, that depends upon
their intimacy. But a very good reason is, Frank chose to disguise himself
This makes nothing against his credit.
But it is said that he
should not be believed. And why? Because, it is said, he himself
now tells you that when he testified before the grand jury at Ipswich,
he did not then say that he thought the person he saw in Brown
street was Frank Knapp, but that
the person was about the size of
Selman." The means of attacking him, therefore, come from himself
If he is a false man, why should he tell truths against himself ?
that he left his father's house at half past ten o'clock,

—

;

—

••'
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they rely on his veracity to prove that he

come

to this conchision,

stances are

Suppose

tliat

you

is

will consider,

a

luir.

whether

JJclore
ail

you can

the circum-

now known, that should have a beariiifr on this point.
when lie was before the <,'rand jury ho was asked hy the

attorney this question, " was tiic person vou saw in Itrt.wn street
about the size ot" Sehnan ?" and he answered, yes.
'I'Iuh was all true.
Suppose also that he exi)ected to be incpiired of further, and no further questions were put to him?
Would it not be extremely hard to
impute to him perjury for this? It is not unconnnon for w'itnesses,
to think that they have done all their duty, when they
liave answered
the questions put to them?
But suppose that we admit, that he did
not then tell all he knew, this does not allect the/(/<7 at all; because

he did teU,

at the time,

in the hearinrj

of

others," that the jjcrson

saw was Frank Knapp.

ho

There is not the slightest su-:<restion a;>;ainst
the veracity or accuracy of Mrs. Southwick.
i\ow, she swears positively, that her husband came into the house and told her that he
had seen a person, on the ropcwalk steps, and believed it was
Frank Knapp.
It is said, that INIr. Southwick is contradicted, also, by JMr. Shillaber.

I

do not so understand

INIr.

Shillaber's testimonv.

I

think

what they both testify is reconcilable, and consistent. Aly learned
brother said on a similar occasion, that there is more probai)ility in
such cases, that the persons hearing should misunderstand, than that
the person speaking, should contradict himself.
I think the same
remarks apj)licable here.
You have all witnessed the uncertainty of testimony, when witnesses are called to testily what other witnesses said.
Several respectable counsellors have been called on, on this occasion, to give
testimony of that sort.
They have, every one of them, given dillerent versions.
They all took minutes at the time, and without doubt
intend to state the truth.
But still they diller. JMr. Shillaber's
version is dificrent from everything that Southwick has stated elsewhere. But little reliance is to be placed on slight variations in testimony, unless they arc manifestly intentional.
1 think that Mr.
Shillaber must be satislicd that he did not rightly understand Mr.
Southwick. I confess I misunderstood Mr. Siiillaber on the former
trial, if I now rightly understand him.
I therelore, did not then recall Mr. Southwick to the stand.
Mr. Southwick, as 1 read it, understood Mr. Shillaber as asking him about a person coming out of
Newbury street, and whether, for aught he knew, it might not be
Richard Crowninshield, jr. He answered that he could not tell.
did not understand 3Jr. Shillaber, as questioning him, as to the
Southperson, whom he saw sitting on the steps of the ropewalk.
wick, on this trial, having heard Mr. Shillaber, has been recalled to
the stand, and states that jMr. Shillaber entirely misunderstood him.
This is certainly most probable, because the controlling tact in the
case is not controverted; that is, that Southwick did tell his wile, at
the very moment he entered his house, that he had seen a person on
iVothing
the ropewalk steps, whom he believed to be Frank Knapp.
can prove, with more certainty than this, that Southwick, at the time,
tlioiio;ht the person w horn he thus saw, to be the prisoner at the bar.
Mr. Bray is an acknowledged accurate and intelligent witness.

He

—
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He was highly complimented by my brother, on the former trial, although he now charges him with varying his testimony. What could
be his motive? You will be slow in imputing to him any design of
I deny altogether, that there is any contradiction.
this kind.
There may be differences, but not contradiction. These arise from
the difference in the questions put; the difference between believing
and knotcins;. On the first trial, he said he did not krioio the person,
and now says the same. Then we did not do all we had a right to
We did not ask him who he thought it was. Now, Avhen so
do.
If he had
asked, he says he believes it was the prisoner at the bar.
then been asked this question, he would have given the same answer.
That he has expressed himself stronger, I admit; but he has not
He is more confident now; and that is all.
contradicted himself.
A man may not assert a thing, and still not have any doubt upon it.
Cannot every man see this distinction to be consi-stent ^ I leave
him

only
evidence.

in that attitude; that

identity, opinion

is

is

On questions of
the difference.
may ask the witness, either if he

We

who the person seen was, or who he thinks he was. And he
well answer, as Capt. Bray has answered, that he does not
know who it was, but that he Ihinks it was the prisoner.
have offered to produce witnesses to prove, that as soon as
Bray saw the prisoner, he pronounced him the same person.
are not at liberty to call them to corroborate our own witness.
then could this fact of prisoner's being in Brown street, be better
If ten witnesses had testified to it, it would be no better.
proved
kneiv

may

We

We

How

.?

men, who knew him well, took it to be Frank Knapp, and one
Two
of them so said, when there was nothing to mislead them.
others, that examined him closely, now swear to their opinion, that
he is the man.
Miss Jaqueth, saw three persons pass by the ropewalk, several
She saw one of them pointing towards
evenings before the murder.
Mr. White's house. She noticed that another had something which
that he put it behind
appeared to be like an instrument of music
Who were these persons ? This
him, and attempted to conceal it.
was but a few steps from the place where this apparent instrument
of music (of music such as Richard Crowninshield, jr. spoke of to
Palmer) was afterwards found. These facts prove this a point of
rendezvous for these parties. They show Brown street to have
been the place for consultation, and observation; and to this purpose
it was well suited.
Mr. Burns's testimony is also important. What was the defendHe knew that
ant's object, in his private conversation with Burns
Burns was out that night that he lived near Brown street, and that
he had probably seen him; and he wished him to say nothing. He
said to Burns, " if you saw any of your friends out that night, say
This is
nothing about it; my brother Jo. and I are your friends."
plain proof, that he wished to say to him, if you saw me in Brown

Two

;

.''

;

street that night, say nothing about

it.

to be believed, because he
mistook the color of the dagger, and because he has varied in his
description of it.
These are slight circumstances, if his general
']\:> inv mind they are
It is
f'haracter bo good.
of no importance.

But

it

is

said that

Burns ought not
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lor you to make what deduction Vdii may
count, from the weijiht of his evidence.

Burns,

tliiiik

|)ropcr,

on

tlii.s

ac-

His conversation with

Burns

is heUevcd, sliows two tilings; tirst, that lie desired
mention it, if he liad seen iiim on the night of the nuirder; second, that he wislied to tix the charge of murder on Mr.
Stephen Vv'hite. Botli of these prove his own guilt.
1 think you will be of opinion, gentlemen, that Jirown .street was
a. pruhithlcplace for the cons|)irators
to assemble, and li>r an aid to
be.
If we knew tlieir whole plan, and if wo were skilled to judge
in such a case, then we could perhaps determine on this point better.
But it is a retired i)laee, and still commands a full view of the house ;
a lonely place, but still a |)lacc of observaticjii.
>ot so lonelv that
a person would excite suspicion to be seen walking there in an ordinary manner
not so public as to be noticed by many.
It is near
enough to tlie scene of action in ])oiiit of law. It was their point of
ccniruithj.
The club was found near the spot in a place provided
for it
in a place that had been previously hunted out
in a concerted place of concealment.
Ihrc icas lluir poiiil nf roidrzi-ous
Here
might the lights be seen Here might an aid be secreted Here
was he within call Here might he be aroused by the sound of the
tvhintlc
Here might he carry the weapon Here might he receive
the murderer, alter the murder.
Then, gentlemen, the general question occurs, is it satisfactorily
proved, by all these facts and circumstances, that the defendant was
in and about Brown street, on the night of the murder ?
Considering, tliat the murder was eftectcd by a conspiracy;
considering,
considering, that two of
that he was one of the lour conspirators;
the conspirators have accounted for themselves, on the night of the
murder, and were not in Brown street; considering that the prisoner does not account for himself, nor show where he was; considering that Richard Crowninshield, the other conspirator, and the
conperpetrator, is not accounted for, nor shown to be elsewhere;
sidering, that it is now past all doubt that two persons were s^een in
and about Brown street, at dillercnt times, lurking, avoiding observation, and exciting so much suspicion that the neighbours actually
watched them; considering, that if these persons, thus lurking in
Brown street, at that hour, were not the murderers, it remains, to
this day, wholly unknown who they were, or what their business
was; considering the testimony of Miss Jaqucth, and that the club
was afterwards found near this place; considering, tinally, that
Webster and Southwick saw these persons, and then took one of
them for the defendant, and that Southwick then told his wife so,
and that Bray and Mirick examined them closely, and now swear to
their belief that the prisoner was one of them it is for you to say,
putting these considerations together, whether you believe the prisoner was actually in Brown street, at the time of the murder.
By the counsel for the dclendant, nuich stress has been laid upon
the question, whether Brown street was a place in which aid could
be given ? a place in which actual assistance could be rendered in
This must be mainly decided, by their own opinthis transaction
ion who selected the place; by what they thought at the time, ac-

if

Burns not

to
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cording to their plan of operation.
61

—
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it was agreed that the prisoner should be there to assist, it
enough. If they thought the place proper for their purpose,
according to their plan, it is sufficient.
Suppose we could prove expressly, that they agreed that Frank
and you should think it not a
should be there, and he was there
well chosen place, for aiding and abetting, must he be acquitted ?
it is not what / think, or you think, of the appropriateness of
]Vo
it is what they thought at the time.
the place
If the prisoner was in Brown street, by appointment and agreement with the perpetrator, for the purpose of giving assistance, if
assistance sliould be needed, it may safely be presumed that the
place was suited to such assistance, as it was supposed by the parties might chance to become requisite.
If in Brown street, was he there by appointment ? was he there
to aid, if aid were necessary ? was he there for, or against, the
Did
murderer } to concur, or to oppose ? to favor or to thwart
there waiting ? If so, then it
the perpetrator know he was there
He was at the post, half an
follows, he was there by appointment.
hour
he was waiting for somebody. This proves appointment
arrangement previous agreement; then it follows, he was there to
to embolden the perpetrator, and that is
aid,
to encourage,
enough. If he were in such a situation as to afibrd aid, or that he
was relied upon for aid, then he was aiding and abetting. It is
Besides, it
enough, that the conspirator desired to have him there.
may be well said, that he could afford just as much aid there, as if
he had been in Essex street as if he had been standing even at the
It was not an act of power against power
gate, or at the window.
done by stealth.
that was to be done,
it was a secret act, to be
The aid was to be placed in a position secure from observation
It was important to the security of both, that he should be in a lonely place.
Now, it is obvious, that there are many purposes for
which he might be in Brown street.
1.
Richard Crowninshield might have been secreted in the garden, and waiting for a signal.
2.
Or he might be in Brown street, to advise him as to the time
of making his entry into the house.

If

is

;
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3.
4.

Or
Or
Or

to favor his escape.

to see if the street

was clear when he came

out.

conceal the weapon or the clothes.
6.
To be ready for any other unforeseen contingency.
Richard Crowninshield lived in Danvers he would retire the most
Brown street is that way; if you find him there, can
secret way.
you doubt, why he was there
If, gentlemen, the prisoner went into Brown street, by appointment with the perpetrator, to render aid or encouragement, in any
of these ways, he was present, in legal contemplation, aiding and
abetting, in this murder.
It is not necessary that he should have
done anything; it is enough, that he was ready to act, and in a place
to act.
If his being in Brown street, by appointment, at the time of
the murder, emboldened the purpose, and encouraged the heart of
the murderer, by the hope of instant aid, if aid should become neces5.

to

—

!
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sary, then, without doubt, ho was present, aidnig and al)ftting, and
was a princii):il in the murder.
I now proceed, geiith'nion, to the consideration of the testimony
of Mr. Cohnan.
Ahhough this evidenc*' bears on every mattrial
part of the cause, I have purposely av<.i(h'd every comment on it,
till the present moment, when I have done with the other evidence
in
the case.
As to tiie admission of this evi(l(>nce, there has been a
great struggle, and its importance demanded it.
The general rule
of law is, tliat confessions arc to hr received as evidence. They

are entitled to great or to little consideration, according to the circumstahccs under which they are made.
Voluntary, deliberate confessions are the most important and satisfactory evidence.
JJut confessions, hastily made, or improperly ol)taine<l, are entitled to little or
no consideration. It is always to be impiired, whether they were
purely voluntary, or were made under any undue intluence of hope
or fear; for, in general, if any inlluence were exerted on the mind of
the person confessing, such confessions are nut to be submitted to a
jury.

Who

Colman?

is an intelligent, accurate, and cauof high and well known character; and
of unquestionable veracity.
As a clergyman, highly respectable; as
a man, of fair name and iame.
Why was Mr. Colman with the prisoner.' Joseph J. Knapp was
his parishioner; he was the head of a family, and had been married by Mr. Colman.
The interests of his lamily were dear to him.
He felt for their alllictions, and was anxious to alleviate their sufferings,
lie went from the purest and best of motives to visit Joseph Knapp. He came to save, not to destroy; to rescue, not to
take away life.
In this family, he thought there might be a chance
to save one.
It is a misconstruction of Mr. Colman's motives, at
once the most strange and the most uncharitable, a perversion of all
just views of his conduct and intentions, the most unaccountable, to
represent him as acting, on this occasion, in hostility to any one, or
as desirous of injuring or endangering any one.
He has stated his
own motives, and his own conduct, in a manner to command universal belief, and universal respect.
For intelligence, for consistency,
for accuracy, for caution, for candor, never did witness acquit himself
better, or stand fairer.
In all that he did, as a man, and all he has
said, as a witness, he has shown himself worthy of entire regard.
Now, gentlemen, very important confessions made by the prisoner,
are sworn to by JNIr. Colman.
They were made in the prisoner's
cell, where JNIr. Colman had gone with the prisoner's brother, jV.
Whatever conversation took place, was in the presence
P. Knapp.
iVow, on the part of the prisoner, two things are
of N. P. Knapp.
asserted; iirst, that such inducements were suggested to the prisoner, in this interview, that any confessions by him ought not to be received.
Second, that, in point of fact, he made no such confessions,
as Mr. Colman testifies to, nor, indeed, any confessions at all. These
two propositions are attempted to be supported by the testimony of
N. P. Knapp. These two witnesses, Mr. Colman and N. P. Knapp,
There is no possibility of reconciling them. JVo
differ entirely.
One or the other has sworn falsely. If N.
charity can cover both.

is ]Mr.
tious witness.

lie

A gentleman
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be wholly dis;napp be believed, Mr. Colman's testimony must
P.
question of bebef, beIt is then, a question of credit, a
„i-ded.
reaar
you
tween the two witnesses. As you decide between these, so
case.
will decide on all tiiis part of the
Mr. Cohnan has given you a plain narrative, a consistent account,
contradicted
and has uniformly stilted the same things. He is not
influenced
by anything in the case, except Phippen Knapp. He is
prejudice, any more than other
as far as wo can see by no bias, or
feelings
men, except so far as his character is now at stake. He has
stated
on this point, doubtless, and ought to have. If what he has
If he be a true
be not true, I cannot see any ground for his escape.
must have heard what he testities. No treachery of mem-

K

man, he

There is no
ory, 'brings to memory things that never took place.
not as
reconcilino- his evidence with good intention, if the facts are
veracity.
his
to
trial,
as
on
is
He
tliem.
states
he
The relation in which the other witness stands, deserves your
careful consideration.

He

is

a

member

of the family.

He

has the

two brothers depending, as he may think, on the effect o.f
depending, on every word he speaks. I hope he has
his evidence;
By the advice of a
not another responsibility, resting upon him.
free
friend, and that friend Mr. Colman, J. Knapp made a full and
He has since, as you
confession, and obtained a promise of pardon.
know, prol)al)ly by the advice of other friends, retracted that confesEvents will show, who of these
sion, and rejected the offered pardon.
In
friends and advisers, advised hini best, and befriended him most.
the meantime, if this brother, the witness, be one of these advisers,
and advised the retraction, he has, most emphatically, the lives of
his brothers, resting upon his evidence, and upon his conduct. ComDo you not see mighty
pare the situation of these two witnesses.
motive enough on the one side, and want of all motive on the other
I would gladly hnd an apology for that witness, in his agonized feellives of

—

.^

ings,

—

in his distressed situation;

—

in the agitation

of that hour, or

would gladly impute it to error, or to want of recollecI would gladtion, to confusion of mind, or disturbance offeeling.
ly impute to any pardonable source, that which cannot be reconciled to facts,' and to truth; but, even in a case calHng for so much
sympathy, justice must yet prevail, and we must come to the conclusion, however reluctantly, which that demands from us.
It is said, Phippen Knapp was probably correct, because he knew
he should be called as a witness. Witness—to what? When he
says there was no confession, what could he expect to bear witness
of?
But I do not put it on the ground that he did not hear; I am
compelled to put it on the other ground that he did hear, and does
not now truly tell what he heard.
If Mr. Colman were out of the case, there are other reasons Avhy
It has in it
the story nf Phippen Knapp should not be believed.
It is unnatural, and inconsistent with the
inherent improbabilities.
accompanying circumstances. He tells you that they went "to the
cell of Frank, to see if he had any objection to taking a trial, and
suffering his brother to accept the offer of pardon:" in other words,
to obtain Frank's consent to Joseph's making a confession; and in
case this consent was not obtained, that the pardon would be offered
of

this.

I

—

—

4R5
to

Frank,

Sec.

those two,

pledge to

go

Josc|)li,

to the cell of

hle;

it

Did they himdy iil)(>iit tlio cliaiico oi' lilb, l)otwocn
way ? Did Mr. Colinan, iiltrr huvinfr pivcii thiii

in tliis

cannot he

after luiving

Frank

i;)r

received a disclo.surc frctm .lo.^pph,

such a purpose as

this

?

It is

iinpossi-

so.

Again: We know that Mr. Coln)an fnund the liih \\\r next day;
went directly to the place of deposit, and fmiiid it at the (ir.st
attempt,
exactly where he sayshe had hccn ird'urnied it was.
\n\v
Phippcn Knapp says, that Fraidi had stated notliing respecting the
club, tliat it was not mentioned in that conversation,
llesavs, also,
that he was present in tiie cell of Josei)h all the time that INlr. Colman was there, that he believes he heard all that was said in .losepii's
cell; and tliat he did not himself know where the club was, ami nevisr
had known where it was, until he heard it stated in court.
Now, it
(

that he

—

certain, that 31 r. Colman says, he did not learn the particular
place of dej)osit of the club Irom Joseph; that he only learned from
him that it was deposited under the steps of the Howard street
meeting-house, without dellning the particular steps.
It is certain,
also, that he had more knowledge of the position of the did), than
this
else how could he have placed his hand on it .so readily r
and
where else could he have o])taincd this knowledge, except from
Frank ? [Here Mr. Dexter said that JNIr. Colman had had other
interviews with Joseph, and might have derived the information iiom
him at previous visits. INIr. Webster replied, that Mv. Colman had
testified that he learned nothing in relation to the club until this visit.
Mr. Dexter, denied there being any' such testimony. INIr. Colman's evidence was then read from the notes of the judges, and several other persons, and 3Ir. Webster then proceeded.]
My point is,
to show that Phippen Knapp's story is not true, is not consistent
with itself.
That taking it for granted, as he says, that he heard all
tliat was said to Mr. Colman in both cells, by Joseph, and by Fraidv;
and that Joseph did not state particularly where the club was deposited; and that he knew as much about the place of deposit of the club,
as Mr. Colman knew; why then, Mr. Colman nnist either have been
miraculously informed respecting the club, or Piiippen Knapp has
There is no reconciling this, without
not told you the whole truth.
supposino; Mr. Colman has misrepresented what took place in Joseph's cell, as well as what took place in Frank's cell.
Again: Phippen Knapp is directly contradicted by INIr. Wheatland.
Mr. Wheatland tells the same story as coming Irom Phippen
Knapp, as Mr. Colman now tells. Here there are two against one.
Phippen Knapp says that Frank made no confessions, and that he
In this he is contradicted by Wheatland.
said he had none to make.
is

—

—

—

He, Phippen Knapp, told Wheatland, that JMr. Colman
Frank some questions, and that I'rank answered them.
him also what these answers were. Wheatland does not

did

ask

He

told

recollect

the questions or answers, but recollects his reply; which was, "Is
I think this answer is snflicient to make Frank
not this jjrcmo lure '^
Here Phippen Knapp opposes himself to Wheatland,
a principal."
Do you believe Phipi)en Knapp, against
as well as to IVIr. Colman.
or them against hiin.^
these two respectable witnesses

—

.
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To
Is not Mr. Colman's testimony credible, natural, and proper?
judge of this, you must go back to that scene.
The murder had been committed; the two Knapps were now arrested; four persons were already in gaol supposed to be concerned
Another person
the Crowninshields and Selman and Chase.
in it
at the eastward was supposed to be in the plot; it was important to
To do this, some one of those suspected must be
learn the facts.

—

The contest was, n/io should have
admitted to turn states' witness.
prkilcoe'^
It was understood that it was about to be offered to
Palmer, then in Maine: there was no good reason why he should
have the preference. Mr. Colman felt interested for the family of
He was a young man
the Knapps, and particularly for Joseph.
who had hitherto sustained a fair standing in society; he was a husband.
Mr. Colman was particularly intimate with his family. With
He believed that he might safethese views he went to the prison.
ly converse with the prisoner, because he thought confessions made
to a clergyman were sacred, and that he could not be called upon to
He went, the first time, in the morning, and was
disclose them.
He went again at three o'clock; and was
requested to come again.
In the meantime he saw the
requested to call again at five o'clock.
father and Phippen, and they wished he would not go again, bethis

cause it would be said the prisoners were making confession. He
said he had engaged to go again at five o'clock; but would not, if Phippen would excuse him to Joseph. Phippen engaged to do this, and
Mr. Colman went to the
to meet him at his office at five o'clock.
oflice at the time, and waited; but as Phippen was not there, he walked down street and saw him coming from the gaol. He met him,
and while in conversation, near the church, he saw Mrs. Beckford
and Mrs. Knapp, going in a chaise towards the gaol. He hastened
to meet them, as he thought it not proper for them to go in at that
time.
While conversing with them near the gaol, he received two
He
distinct messages from Joseph, that he wished to see him.
thought it proper to go: he then went to Joseph's cell, and while
Before Joseph had
there it was that the disclosures were made.
finished his statement, Phippen came to the door; he was soon after
admitted.
short interval ensued, and they went together to the
cell of Frank.
Mr. Colman went in by invitation of Phippen: he
had come directly from the cell of Joseph, where he had for the first

A

time learned the incidents of the tragedy.
He was incredulous as
to some of the facts which he had learned, they were so different
from his previous impressions. He was desirous of knowing whether he could place confidence in what Joseph had told him
he therefore put the questions to Frank, as he has testified before you; in
answer to which, Frank Knapp informed him,
" That the murder took place between ten and eleven o'clock."
1
" That Richard Crowninshield was alone in the house."
2.
" That he, Frank Knapp, went home afterwards."
3.
" That the club was deposited under the steps of the Howard
4.
street meeting-house, and under the part nearest the burying ground,
in a rat hole, &c."
" That the dagger or daggers had been worked up at the fac5.
tory."

—
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It is said that

just

these five answers just

what was wautcd, ami

ncitlicr

fit

more or

the case; that tijcy are
less.
Trm-, tlu-y ure,

but the reason is, because truth always fits: truth is always congruous, and agrees with itself.
Kyery'truth in tin- universe aj^rees
with every other truth in the univrrs.-; whereas falsehoods not^oidy
disagree with trutiis, hut usually (|uarrel among themselves.
Surely Mr. Colman is inllueuccd by no hias
no prejudice; ho has no
feelings to warp him— except now, he is contradicted, he may feel
an interest to be i)elieved.

—

If you believe Mr. Colman, then the evidence is fairly in the case.
I shall now proceed on the ground that you do believe JNIr. Col-

man.

When

Joseph had determined to confess, the defendant
hard, or unfair, that Joseph should have the benefit of
confessing, since the thing was done for his benelit."
What thing
was done for his benefit.' J3oes not this carry an implicatir.n of tiie
guilt of the defendant.'
Does it not show that he had a knowledge
o£ the object, ami history of the murder.'
said,

told liuit

— "It

is

The

defendant said, " he told Joseph when he proposed it, that it
business, and would get us into trouble."
He knew,
then, what this business was; he knew that Joseph proposed it, and
that he agreed to it, else he could not get vs into troui)le; he understood its bearing, and its consequences.
Thus much was said under circumstances, that make it clearly evidence against him, bet'ore
there is any pretence of an inducement held out.
And does not this
prove him to have had a knowledge of the conspiracy?
He knew the daggers had been destroyed, and he knew who committed the murder.
How could he have innocently known these
Why, if by Richard's story, this shows him guilty of a
facts?
knowledge of the murder, and of the cons|)iracy. JMore than all, he
knew ichcu the deed was done, and that lit went home ajhrwurds.
This shows his participation in that deed. " Went home altcr-

was a

silly

wards"

—home,/)o»i what

scene'!

—

f

—

f
home, from
This confirms the sup-

home,/roi/i irhulfact

what transacliunf— home, J'roiii uhai place

position that the prisoner was in Brown street for the pur])oses
These questions were directly i)ut, and directly
ascribed to him.
docs not intimate that he received the information
answered.

He

from another. Now, if he knows the time, and went home aficrwards, and does not excuse himself,
is not this an admission that he
had a hand in this nmrder? Already proved to be a conspirator in
at what time
the murder, he now confesses that he knew who did it
it was done; was out of his own house at the time, and went home

—

—

Then comes
Is not this conclusive, if not explained?
afterwards.
He told where it was. This is like possession of stolen
the club.
goods.
lie is charged with the guilty knowledge of this concealIf
ment. He must slum', not say, how he came by this knowledge.
a man be found with stolen goods, he must prove how he came by
them. The place of deposit of the club was premeditated and selected, and he knew where it was.
Joseph Knapp was an accessory, and accessory only; he knew only

what was

told him.

But the prisoner knew the particular spot

in

—
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which the club might be found. This sliows his knowledge something
more, than that of an accessory.
This presumption must be rebutted by evidence, or it stands strong
He has too much knowledge of this transaction, to
against him.
have come innocently by it. It must stand against him until he explains

it.

This testimony of IMr. Colman is represented as new matter, and
therefore an cittempt has been made to excite a prejudice against it.
How little is there in it, after all, that did not appear
It is not so.
from other souvces.' It is mainly confirmatory. Compare what you
learn from this confession, with what you before knew:^
As to its being proposed by Joseph was not that true?
As to Richard's being alone, &.c. in the house was not that true
As to the daggers was not that true?
As to the time of the nmrder was not that true?
As to his being out that night was not that true?

—

—

—
—
returning afterwards — was not
true?
the club — was not

As to his
As to
So
firms

this information contirms

—

.^

that true?

that

what was known before, and

fully

con-

it.

One word, as to the interview between Mr. Colman and Phippen
It is said that Mr. Colman's conduct in this
Knap.p on the turnpike.
There does not appear
matter, is inconsistent with his testimony.
He tells you that his object was to
to me to be any inconsistency.
save Joseph, and to hurt no one; and least of all the prisoner at the
He had, probably, told Mr. White, the substance of what he
bar.
He had probably told him that Frank confirmed
heard at the prison.
what Joseph had confessed. He was unwilling to be the instrument
He therefore, at the request of Phippen Knapp,
of harm to Frank.
wrote a note to Mr. White, requesting him to consider Joseph as auHe tells you that this
thority for the information he had received.
is the only thing he has to regret; as it may seem to be an evasion,If it was an evasion,
as he doubts whether it was entirely correct.
an
if it was a deviation, if it was an error, it was an error of mercy
error of kindness; an error that proves he had no hostility to the
prisoner at the bar.
It does not in the least vary his testimony, or
Gentlemen, I look on the evidence of Mr.
affect its correctness.
Colman as highly important; not as bringing into the cause new
facts, but as confirming, in a very satisfactory manner, other evidence.
It is incredible, that he can be false, and that he is seeking
the prisoner's life, through false swearing.
If he is true, it is incredible that the prisoner can be innocent.
Gentlemen, I have gone through with the evidence in this case,
and have endeavoured to state it plainly and fairly, before you. I
think there are conclusions to be drawn from it, which you cannot
doubt.
I think you cannot doubt, that there was a conspiracy
formed for the purpose of committing this murder, and who the conspirators were.
That you cannot doubt, that the Crowninshields and the Knapps,

—

were the parties in this conspiracy.
That you cannot doubt, that the prisoner at the bar knew that the
murder was to be done on the night of the 6th of April.

1.89

That you cannot
the suspicious

(luiil)t,

(hat

persons seen

llif

in

niiirdcnMs of Ca|>l. While wcro

and ahuni IJrown stre.t un

tJiut

night.

That you cannot douht,
petrator of that crime.
That you cannot

(liat

IJi.liard

(

'rn\Miinslii<ld

(hml)t, that the prisoner at tlie l)ar

was

was

tli.-

in

per-

Brown

on that night.
If there, then it must be by agrcenacnt
to connti-nance, to aid
the perpetrator.
And if so, then he is guihy as Puimipai..
Gentlemen, Your wliole ccmcern .sliuuhi be to (h. your duty, and
leave consequences to take care of themselves.
Von will receive
the law from the court.
Your verdict, it is true, may endanger tho
prisoner's life; but then, it is to save other lives.
If the prisoner's
guilt has been shown and proved, beyond all reasonal)le doubt, you
will convict him.
If such reasonable doubts of guilt still remain,
you will acquit him. You are (he judges of the whole case. Y(tu
owe a duty to the public, as well as to tlie prisoner at the bar. ^'ou
cannot presume to l)e wiser than the law.
Your duty is a plain,
straight forward one.
Doubtless, we would all judge him in mercy.
Towards him, as an individual, the law incnicates no h<>stili(y; but
towards him, if proved (o be a murderer, tiie law, and the oaths you
have taken, and public justice, demand that you do vour dutv.
With consciences satisfnul with the discharge of duty, no consequences can harm you. There is no evil that we cannot eitlierfacc
or fly from, but the consciousness of duty disregarded.
sense of duty pursues us ever.
It is omni|)resent, like the
Deity.
If wc take to ourselves the wings of the morning and dwell
in the utmost parts of tho seas, duty performed, or duty violated, is
still with us, for our happiness, or our misery.
If we say the darkness shall cover us, in the darkness as in the light, our obligations
We cannot escape their power, nor (ly from their
are yet with us.
They are with us in this life, will be with us at its close;
presence.
and in that scene of inconceivable solemnity, w liich lies yet farther
onward we shall still find ourselves surrounded by the consciousness of duty, to pain us, wherever it has been violated, and to console us so far as God may have given us grace to perform it.
.street

—

—

—

A

—
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REMARKS
IN

THE HOUSE OF REPRESENTATIVES OF THE UNITED STATES, ON
THE BILL TO AMEND THE JUDICIARY SYSTEM. JAN. 4, 1826.

[This

bill

proposed that the Supreme Court of the United States should thereafter
and nine Associate Justices, and provided for the appointment

consist of a Chief Justice

of three Additional Associate Justices of said Court.
That the seventh Judicial Circuit Court of the United States should thereafter consist of
Districts of Kenthe Districts of Ohio, Indiana, and Illinois; the eighth Circuit, of the

tucky and Missouri; the ninth Circuit, of the Districts of Tennessee and Alabama; and
the tenth Circuit, of the Districts of Louisiana and Mississippi.
of the
It repealed so much of any act or acts of Congress, as vested in tlie District CoiU'ts

United States in the Districts of Indiana, Illinois, Missouri, Mississippi, Alabama, and
Louisiana, the powers and jurisdiction of Circuit Courts, and provided that there should be
thereafter Circuit Courts for said Districts, to be composed of the Justice of die Supreme
Court, assigned or allotted to the Circuit to which such Districts might respectively belong,

and of the District Judge of such Districts.]

Mr. Webster said that the bill, which was under consideration of
the Committee, was so simple in its provisions, and so unembarrassed with detail, that little or nothing, in the way of explanation,
But the genmerely, was probably expected from the Committee.
eral importance of the subject, and the material change which the
proposed measure embraces, demanded some exposition of the reasons which had led the Committee on the Judiciary to submit it to
the consideration of the House.
The occasion naturally presents two inquiries: first, whether any
evils exist in the administration of justice in the Courts of the
United States; and, secondly, whether, if there be such evils, the
On both these points,
proposed bill is a proper and suitable remedy.
it is my duty to express the sentiments which the Committee on the
Perhaps, however, Mr. Chairman, before
Judiciary entertain.
entering into a discussion of those two questions, I may be allowed
to state something of the history of this Department of the Government, and to advert to the several laws which have been, from time
to time, enacted, respecting its organization.
The Judicial power, which, by the Constitution, was to be exercised by the present Government, necessarily engaged the attention
The subject fell into the hands of very able
of the first Congress.
men, and it may well excite astonishment that the system which they
prepared and recommended, and wliich was adopted in the hurried
session of the summer of 1789, has been found to fulfil, so far, so
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well, and for so long a time, the frroaf purposes wliich it was de.signcd
to accomplish.
The general success of flie general system, so far,
may well insjjire some d( grec; of caution in the minds of those who
are called on to alter or amend if.
IJy the original act, of Septemher, 17B1>, there was to be u Supreme

Court, according to the Constitution, which was to consist of six
Judges, and to hold two sessions a year at the seat of (jJovernment.
The United States, or such of them as had then adopted the Constitution, were to be divided into Circuits and Districts, and tlu-re was to
be a District Court, in each District, holden bv a District .Indue. The
Districts were divided into three Circuits, the Eastern, thcMMiddle,
and the Southern; and there was to be a Circuit Court in each
District, to be composed of two of the .Justices of the Supreme

Court, and the District .Judge for the J)istrict; this Circuit Court
to hold two sessions a year, in each District, and I need not
inform the Committee, that the great mass ol' business, excepting
only that of Adnnralty and INIaritime jurisdiction, belonged to the
Circuit Court as a Court of original jurisdiction.
It entertained
appeals, or writs of error, also, from the decisions of the District
Courts, in all cases.
y>y this arrangement, then, the Justices of the Supreme Court
were required to hold two sessions of that Court, annually, at the
Seat of Government, to hear appeals and writs of error; and it
was required of them also, that two of them should attend in each
District twice a year, to hold, with the District Judge, a Circuit
Court.
It was found that these duties were so burdensome, that they
could not be performed.
In November, 1792, the Judges addressed
the President on the subject, (who laid their communication before
Congress,) setting forth their inability to perform, without exertions
and sacrifices too great to be expected from any men, the services
imposed on them by law. It was, doubtless, this communication
which produced the law of March, 17 93, by which it was provided
that one Judge of the Supreme Court, with the District Judge,
should constitute the Circuit Court.
And, inasmuch as the Courts
would now consist of two Judges, provision was made, perhaps
sufficiently awkward and inconvenient, for the case of ditierence of
opinion.
It will be observed, JMr. Chairman, that by these laws,
thus far, particular Justices are not assigned to particular Circuits.
Any two Judges of the Supreme Court, under the lirst law, and any
one, under that of 1793, with the District Judge, constituted a Circuit Court.
A change, or alternation, of the Judges, was contemTherefore, it was provided, by tiie act of 1793,
plated by the law.
that, in case of division of opinion, as the Court consisted of but
two Judges, the question should be continued to the next session,
and, if a different Judge then appeared, and iiis opinion coincided
with that of his predecessor, judgment should go accordingly.
And here, JMr. Chairman, I wish to observe, that, in my opinion,
the original plan of holding the Circuit Courts by dilferent Judges,
from time to time, was ill-judged; it was founded on a false analogy:
Assize
it seems to have been borrowed from the English Courts of
and jYisi Priusi but the difference in the powers and jurisdiction of

was
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the

a

fit

Judges in the two cases, rendered what was proper for one, not
model for tlie other. The English Judges at JVisi Prius, so far

as civil causes are concerned, have nothing to do but try questions
of fact by the aid of a jury, on issues or pleadings already settled
They give no final
in the Court from which the record proceeds.
judgments; nor do they make interlocutory orders respecting the

They take a verdict of the
proceeding and progress of the cause.
jury on the issues already joined between the parties, and give no
other directions in matters of law, than such as become necessary
Every case begun, therefore, is
in the course of this trial by jury.
Nothing of that case remains for the Judges'
ordinarily finished.
successor.
If it be tried, the record is taken back with the verdict
to Westminster Hall; if it be not tried, the whole case remains for
a subsequent occasion.
It is, perhaps, surprising, that the very
able men who framed the first judicial act, did not see the great difference between this manner of proceeding at the English Assizes,
and the necessary course of proceeding in our Circuit Courts, with
the powers and jurisdictions conferred on those Courts.
These are
Courts of final jurisdiction; they not only take verdicts, but give
judgments.
Here suits are brought, proceeded with, through all
their stages, tried, and finally determined.
And, as in the progress
of suits, especially those of equity jurisdiction, it necessarily happens that there are difi'erent stages, and successive orders become
necessary, from term to term, it happened, of course, that the Judge
was often changed before the cause was decided: he who heard the
end, had not heard the beginning.
And, when to this is added, that
these Judges were bred in different schools, and, as to matters of
practice, especially, accustomed to ditferent usages, it will be easy
to perceive that no small difficulties were to be encountered in the
ordinary despatch of business.
So, in cases reserved for advisement and further consideration, the Judge reserving the question,
was not the Judge to decide it. He who heard the argument, was
not to make the decision.
Without pursuing this part of the case
farther, it is quite obvious that such a system could not answer the
ends of justice.
The Courts, indeed, were called Circuit Courts; which seemed
to imply an itinerant character; but, in truth, they resembled much
more, in their power and jurisdiction, the English Courts sitting in
bench, than the Assizes, to which they appear to have been likened.
The act of 1793, by requiring the attendance of only one, instead of two, of the Judges of the Supreme Court, on the Circuits,
of course diminished, by one half, the Circuit labors of those
Judges.
We then come to the law of February, 1801. By this act, the
Judges of the Supreme Court were relieved from all Circuit duties.
Provision was made that their number should be reduced, on the
first vacancy, trom six to five.
They were still to hold two sessions
annually, of the Supreme Court: and Circuit Judges were appointed to hold the Circuit Court in each District.
The provisions of
this law are generally known, and it is not necessary to recite them
particularly.
It is enough to say, that, in five of the six Circuits,
the Circuit Court was to consist of three Judges, specially appoint-
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ed to constitnfn such Coiirl; and, in flic sixth, of mic .ludf^c, wpccially appointed, and the District .Iiid^e of th«! J)istrict.
We all know, sir, that this law lasted hut a twelvemonth. It was
repealed in tolu hy the act of March 8, 1802; and a new organization of the Circuit Courts was |)rovided for hy the act of the 'J:uh
of April, of that year.
It must he admitted, I think, sir, that this
act made considerahle improvements upon the system, as it existed
hefore the act of Fehruary, IHOl.
It took away the itinerary «haracter of the Circuit Courts, hy assigninjr particnilar .Justices to
This, in my o|)ini()n, was a jj;reat improveinr-nt.
i)articular Courts.
.t conformed the constitution of the Court to the nature of the powers which it exercised.
The same Judg(!s now heard the cause
through all the stages of its progress, and the Court hecame, what
its duties properly made it, a Court of Record, with |)ermanent
Judges, exercising a various jurisdiction, trying causes at its har
by Jury, in cases proper for the intervention of a jury, and rendering final judgments.
This act, also, provided another mode of proceeding with cases in which the two Judges coni|)osing the Circuit
Court should ditTer in opinion. It prescribed, that such dillV-rencc
should be stated, certified to the Supremo Court, and that that
Court should decide the question, and certily its decision to the
Circuit Court.
In this state of things, the Judicial System remained, without
material change, until the year 1807, when a law was passed ior
the appointment of an additi(tnal Judge of the Supreme Court, and
a Circuit allotted to liim in the Western States.
It may be here observed, tiiat, from the commencement, the system has not been uniform. From the first, there was an anomaly
By the original act of September, 1789, a District Court
in it.
was established for Kentucky, (then part of Virginia,) and for
Maine, (then part of Massachusetts,) and, in addition to the |)owers
of District Courts, there was conferred on these, all the jurisdiction
which elsewhere belongs to Circuit Courts, and, in other cases, as
new States were added to the Union, District Courts were estabThe same thing has
lished, with the powers of Circuit Courts.
happened, too, when States have been divided into two Districts.
There are, at present, several States which have no Circuit Court
except the District Court, and there are other States which are divided into more than one District, and in some of which Districts
there is but a District Court with Circuit Court jurisdiction; sotiiat
been at any time entirely
it cannot be said, that the system has

uniform.

So much, Mr. Chairman, for the history of our legislation on the
Judicial Department.
I am not aware, Mr. Chairman, that there is any public complaint
of the operation of the present system, so far as it applies to the
So far as I know, justice has been admini.stcred
Atlantic States.
The
efficiently, promptly, and satisfactorily, in all tliose Circuits.
Judges, perhaps, have a good deal of employment: but they have
been able to go through their arduous duties in such manner as to
For my own
leave no cause of conij)laint, as far as I am informed.
part, I am not sanguine enough to expect, as far as those Circuits
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In my opinion,
are concerned, that any improvement can be made.
Bui it is not so in the Western States. Here
is needed.
The country has outgrown the system.
exists a "reat deficiency.
This is no man's fault nor does it impute want of usual foresight to
any one. It would have seemed chimerical in the framers of the
law of 1789, if they had struck out a plan which should have been
adequate to the exigencies of the country, as it actually exists in
From a period as far back as the close of the late war, the
18!26.
people of tlie West have applied to Congress on the subject of the
No session of Congress has passed without an attempt, in
Courts.

none

one or the other House, to produce some change: and although
various projects have been presented, the inherent difficulties of the
I
subject have prevented any efficient action of the Legislature.
will state, shortly, sir, and as nearly as I remember, what has been
times proposed.
In the first place, it has been proposed to recur to the system of
Circuit Courts, upon the principle, although not exactly after the
bill of this character passed
model, of the act of February, 1801
the Senate in 1819, dividing the country into nine Circuits, and
providing for the appointment of one Circuit Judge to each Circuit,
who, with the District Judge of the District, should constitute the
It also provided, that the Supreme Court, as vacanCircuit Court.
This bill, I
cies should occur, should be reduced to five members.
Again it has been probelieve, was not acted upon in this House.
posed, to constitute Circuit Courts by the union of the District
Judges in the Circuit. It has been proposed, also, to extend the
existing system somewhat in conformity to the object of the present
bill, by adding to the number of the Judges in the Supreme Court.
And a different arrangement still has been presented, which contemplates the appointment of Circuit Judges for some Districts, and
the continued performance of Circuit duties by the Supreme Judges
in others, with such legal provision as shall not attach the Judges
of the Supreme Court, in the performance of their Circuit duties,
unequally, to any part of the country, but allow them to be distribuThis system, though someted equally and ftiirly, over the whole.
what complex, and perhaps liable to be misunderstood, is, I confess,
what appears to me best of all suited to our condition. It would
at different

.

A

not make the Supreme Court too numerous; and it would still
require from its members the performance of Circuit duties; it
would allow a proper distribution of these members to every part of
the country; and, finally, it would furnish an adequate provision for
Upon this plan, a
the despatch of business in the Circuit Courts.
bill was presented to the House of Representatives at the first session of the last Congress, but it did not meet with general favor;
and the fate of a similar proposition elsewhere, at a subsequent
period, discourages any revival of it.
I now come, sir, to consider whether any, and what, evils exist;
and then, whether this bill be a suitable remedy. And in the first
place, it is said, perhaps with some justice, that the business of the
Supreme Court itself, is not gone through with sufficient promptitude:
that it is accumulating: that great delays are experienced, and
greater delays feared.
As to this, I would observe, that the annual
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session of the Court cannot

last above six or seven weiks, because
February, and tbe C'ircuit tliitics of (br .Judyi-g
require them to leave tliis' pbico tb«^ latter part of INlareb.
But I
know no reason why the JudijcH sboubl not assemble earlier. I
it

commences

believe

in

would not materially

interfere with their Circuit duti«'H, to
the session here in tin; early jiart of .lamiary; and if ihut
were the case, I have little doubt that, in two years, they would clear
the docket.
bill to make this chan;.;e, passed this House two
years ago; I regret to say, it was not acted upon in the Senate.
As to returning to the original jjraetice of having two s»-ssi<jns of
the Supreme Court within the year, I incline to think it wholly inexj)edient.
The inconvenience arising from the distance of suitors
and counsel from the seat of government, lorms a decisive objection
to that proposition.
The great evil, however, sir, at present exju'rienced, that which
calls most loudly and imperatively lor a remedy, is, the state of
business in the Circuit Courts in the Western Stales.
'J'he seventh
Circuit consists of Kentucky, Ohio, and Temiessee.
All the other
Western States have District Courts, with the powers of Circuit
Courts.
I am fully of opinif)n, that some iurtber provision is recpiired of us, for the administration of justice in these States. The cxi.sting means arc not equal to the end.
The judicial organization is n<it
competent to exercise the jurisdiction which the laws confer upon it.
There is a want of men, and a want of time. In this respect, it
appears to me, that our constitutional duty is very plain.
'J'he Constitution confers certain judicial powers on the Government of the
United States: wc undertake to j)rovide fur the exercise of these
powers; but the provision is inadequate, and the powers are not
exercised.
By the Constitution, the judicial power of this Government extends, as well as to other things, to causes between citizens
open Courts professedly to exercise that
of different States.
jurisdiction: but they are not competent to it; it is not exercised
with reasonable promptitude; the suitor is delayed, and the end of
Now, it
the constitutional provision, in some measure, defeated.
appears to me very plain, that we should either refuse to confer this
jurisdiction on the Courts, or that we should so constitute them, that
it

commence

A

We

may be

efficiently exercised.
hold, sir, the certificate of the Clerk for the District and Circuit
Court of the District of Kentucky, that there arc now |)eiuling, in
As this is not a maritime district, most
those Courts, 950 causes.
of these causes, doubtless, are in the Circuit Court; nor has this
accumulation arisen from any want of diligence in the Judges themit

I

causes have i)een disof the IJar of
Nashville informs us that 160 cases are pending in the Circuit Court
for the Western District of Tennessee; a number, perhaps not
much less, is on the docket of the Court tor the Eastern District of
Tennessee; and, I am authorised to state, that iOO, or i2.30, may bo
taken as the number of suits pending in the Circuit Court of Ohio.
These three States, sir, constitute one Circuit: they extend over a
wide region; the places for holding the Courts are at vast distances
from one another; and it is not within the power of man, that thu
selves: for, the

same paper

posed of within the

states, that :;J,000

last three years.

The Memorial
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Judge assigned to
With the
station.

this Circuit should get

through the duties of his
western and south-

state of business in the otiier

Gentlemen
western States, I am not so particularly acquainted.
from those States will expose it to the Committee. I know enough,
however, to be satisfied that the whole case calls for attention. It
grows no better by delay, and, whatever difhculties embarrass it,
we may as well meet them at once, and agree upon such remedy as
shall, upon the whole, seem most expedient.
And this, sir, brings me to the most difficult part of our inquiry;
that is to say, whether such a measure as this bill proposes, be the
proper remedy.
I beg to say, sir, that I feel this difficulty as deeply
as it can be felt by any member of the Committee; and while I express my own opinions, such as they are, I shall be most happy to
derive light from the greater experience, or the better intelligence,
To me it appears, that we are brought to the
of any gentleman.
alternative of deciding between something like what this bill proposes, and the Circuit Court system, as provided in the bill of the
Senate, in 1819.
As a practical question, I think it has come to
this point: Shall we extend the present system, by increasing the
number of the Judges? or, shall we recur to the system of Circuit
Courts? I invoke the attention of the Committee to this question;
because, thinking the one or the other inevitable, I wish for the
mature judgment of the House on both.
In favor of the Circuit Court system, it may be said, that it is
uniform, and may be made to apply to all the States equally: so that
if new States come into the Union, Circuit Courts may be provided
This,
for them without derangement to the general organization.
It is said,
doubtless, is a consideration entitled to much weight.
also, that, by separating the Judges of the Supreme Court from the
Circuits, we shall leave them ample time for the discharge of the
high duties of their appellate jurisdiction.
This, no doubt, is true:
but then, whether it be desirable, upon the whole, to withdraw the
Judges of the Supreme Court from the Circuits, and to confine
their labors entirely to the sessions at Washington, is a qiiestion
which has most deeply occupied my reflections, and in regard to
which I am free to confess, some change has been wrought in my
opinions.
With entire respect for the better judgment of others,
and doubting, therefore, when I find myself differing from those
who are wiser and more experienced, I am still constrained to say,
that my judgment is against withdrawing the Judges of the Supreme Court from the Circuits, if it can be avoided. The reasons
which influence this sentiment are general, and perhaps may be
thought too indefinite and uncertain to guide in measures of public
importance; they nevertheless appear to me to have weight, and I
will state them with frankness, in the hope that, if they are without
reasonable foundation, I shall be shown it, when certainly I shall
cheerfully relinquish them.
In the first place, it appears to me that such an intercourse as the
Judges of the Supreme Court are enabled to have with the profession, and with the people, in their respective Circuits, is itself an
object of no inconsiderable importance.
It naturally inspires respect and confidence, and it communicates and reciprocates infer-
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mation

tlirougli all the Itraii.jirs ul' tlio .Iiulicial l)o|)artiii.iit.
harmony of opinion anil of action. Tin- Suprt-ine

leads to a

Tliis

Court

is, itself, in some measure, insulated; it lias not frequent occasions
of contact with the community.
The liar that attends it is neither
numerous, nor regular in its attendance. The gentlemen who appear before it, in the character of counsel, come for the occasion,
and depart with the occasion. The profession is occupied mainly
in the objects wliich engage it in its own domestic forums; it belongs to the States; and their tribtmals furnish its constant and principal theatre.
If the Judges of the Supreme Court, therefore, are
wholly withdrawn from the Circuits, it appears to me there is danger of leaving them without the means of useful intercourse with
other judicial characters, with the prolession of which they are
members, and \\ith the public. But, without pursuing these gene-

would say, in the second place, that 1 think it
useful that Judges should see in practice the operation and etlect
of their own decisions.
This will prevent theory from running too
far, or refining too much.
find, in legislation, that general
provisions of law, however cautiously e.vpressed, often reijuire limitation and modification; something of the same sort takes place in
judicature: however beautiful may be the tlieory of general j)rinciples, such is the infinite variety of human alTairs, that those most
practised in them, and conversant with them, see at every turn a
necessity of imposing restraints and qualilications on such principles.
The daily application of their own doctrines will necessarily
inspire Courts with caution; and, by a knowledge of what takes
place upon the Circuits, and occurs in constant practice, they will
be able to decide finally, without the imputation of having overlooked, or not understood, any of the important elements and ingredients of a just decision.
But further, sir, I must take the liberty of saying, that, in regard
ral reflections, I

We

constancy of employment is, of itself, in my
judgment, a good, and a great good. I appeal to the conviction of
the whole profession, if, as a general observation, they do not find
Kxercise
that those who decide most causes, decide them best.
strengthens and sharpens the faculties, in this, more than in almost
any other employment. I would have the judicial office filled by
him who is wholly a judge, always a judge, and nothing but a judge.
With proper seasons, of course, for recreation and repose, his se-

to the judicial ofnce,

—

he sliould
rious thoughts should all be turned to his ollicial duties
I think, sir, there is hardly a greater mistake than
be omnis in hoc.
has prevailed occasionally in soiiie of the States, of creating many
Judges, assigning them duties which occupy but a small part of

and then making this the ground for allowing them a
The judicial ofiice is incomi)atible with any
small compensation.
other pursuit in life: and all the faculties of every man who takes it,
ought to be constantly exercised, and exercised to one end. JVow,
should take
sir, it is natural, that, in reasoning on this subject, 1
my facts from what passes within my own means of observation: if
course, ought to
I am mistaken in my premises, the conclusion, of
be rejected. But 1 suppose it will be safe to say, that a session of
decision
eight weeks in the year, will probably be sutKcient for the
their time,
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of causes in the Supremo Court: and, reasoning from what exists
one of the most considerable Circuits in the Atlantic States, I
suppose that eight, ten, or at most, twelve weeks, may be the average of the time requisite to be spent by a Circuit Judge in his CirIf this be so, then, if the Courts be
cuit Court in those Circuits.
separated, we have Supreme Judges occupied two months out of
twelve, and Circuit Judges occupied three months out of twelve.
in

In my opinion, this is not a system either to make, or to keep good
The Supreme Court exercises a great variety of jurisJudges.
dictions; it reverses decisions at common law, in equity, and in admiralty; and with the theory and the practice of all these systems,
indispensable that the Judges should be accurately and intiit is
It is for the Committee to judge how far the
mately acquainted.
withdrawing them from the Circuits, and confining them to the
exercise of an appellate jurisdiction, may increase or diminish this
But, again, sir, we have a great variety of local laws
information.
existing in this country, which are the standard of decision where
The laws of New England, Maryland, Louisiana,
they prevail.
and Kentucky, are almost so many different codes. These laws
are to be construed and administered, in many cases, in the Courts

Now, is there any doubt, that a Judge,
of the United States.
coming on the bench of the Supreme Court, Avith a familiar acquaintance with these laws, derived from daily practice and decisions, must be more able, both to form his own judgment correctly,
and to assist that of his brethren, than a stranger who only looks at
This is a point too plain to be argued. Of the weight
the theory.^
It appears to me, I
of the suggestion the Committee will judge.
confess, that a Court remotely situated, a stranger to these local
laws in their application and practice, with whatever diligence, or
with whatever ability, must be liable to fall into great mistakes.
May I ask your indulgence, Mr. Chairman, to suggest one other
idea: With no disposition, whatever, to entertain doubts as to the
manner in which the Executive duty of appointments shall at any
time hereafter be performed, the Supreme Court is so important,
that, in whatever relates to it, I am willing to make assurance
doubly sure, and to adopt, therefore, whatever fairly comes in my
way, likely to increase the probability that able and cflicient men
Now, I confess, that I know nothwill be placed upon that bench.
ing which I think more conducive to that end, than the assigning to
the members of that Court, important, responsible, individual duWhatsoever makes the individual prominent, conspicuous,
ties.
and responsible, increases the probability that he will be some one
It is one thing to
possessing the proper requisites to be a Judge.
give a vote upon a bench, (especially if it be a numerous bench,)
for plaintifl'or defendant, and quite another thing to act as the head
of a Court, of various jurisdiction, civil and criminal to conduct
trials by Jury, and render judgments in law, equity, and admiralty.
While these duties belong to the condition of a Judge on the bench,
that place will not be a smecure, nor likely to be conferred without
proofs of proper qualifications.
For these reasons I am inclined to
wish that the Judges of the Supreme Court may not be separated
from the Circuits, if any other suitable provision can be made.

—
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As
that

to the present bill, ]Mr. Cli:iirman, it will donl)tless !)«•
.,l.j<cted
makes the Su])ietiie Court too niuneroiis. In rciiJinl to that,

it

I am bound to say, that my own o|.iiiion was, that the
presint exigency of the country could have been answered by the ad<lition of
two members to the Court. 1 l)Llieve the three northwi'sti-rn Stat.M
mi^rht well enough go on for some time longer; atxl form
a Circint

of themselves, perhaps, hereafter, as the |)opnlation shall increase,
and the state of their affairs retpiire it. The addition of the third
Judge is what I assent to, rather than what 1 re(;ommoiid. Jt is
what I would gladly avoid, if I could with propriety.
IJut, on the
subject of the number of Judges, I admit that, for .some causes, it
will be inconveniently large: for such, esix-ciallv, as re(piire investigation into matters of fact, such as those of Kipiity and Admiralty;
and, perhaps, for all private causes, g<>nerally.
jiut th<- great and
leadmg character of the Supreme Court, its most important duties,
and its highest functions, have not yet been alluded to.
It is its
l)eculiar relation to this (iovernmcnt, an<l the State (iovermnenfs:
It is the power which it rightfully holds and exercises, of revisinj,'
the
opinions of other tribunals on Constitutional questions, as the great
practical expounder of the powers of the Government; which attaciies
to tliis tribunal tlie greatest attention, and makes it worthy of the most
deliberate consideration.
Duties at once so important and so delicate, impose no common responsibility, and require no common
talent and weight of character.
very small Court seems unlit for
these high functions.
These duties, though essentially judicial,
partake something of a political character.
The Judges are called
on to sit in judgment on the acts of independent States: they C(jntrol the will of sovereigns: they are liable to be exposed, therefore,
to the resentment of wounded sovereign pride; and from the very
nature of our system, they are called on, also, sometimes, to decide
whether Congress has not exceeded its constitutional limits. Sir,
there exists not upon the earth, and there never did exist, a judicial
tribunal clothed with powers so various, and so important.
I doubt
the safety of rendering it small in number
My own opinion is,
that, if we w-ere to establish Circuit Courts, and to conline their
Judges to their duties on the bench, their number should not at all
be reduced: and if, by some moderate addition to it, other imi)ortant objects may well be answered, I am prepared to vote for such
addition.
In a government like ours, entirely popular, care should
be taken in every part of the system, not only to do right, but to
satisfy the community that right is done.
The opinions of mankind
naturally attach more respect and confidence to the decisions of ii
Court somewhat numerous, than to those of one composed of a
less number.
And, for myself, I acknowledge my fear, that, if the
number of the Court were reduced, and its members wholly withdrawn from the Circuits, it might become an object of unpleasant
jealousy, and great distrust.
Mr. Chairman, I suppose I need not assure the Committee that, if
I saw any thing in this bill which would lessen the respeclaltility, or
shake the independence of the Supreme Court, 1 am the last nian
to be in favor of it.
I look upon the Judicial Department of this
government, as its main support. I am persuaded that it could not

A

00

n(\f\

I shall oppose whatever I think calculated to disexist without it.
turb the fabric of governuient; to unsettle what is settled; or to
shake the faith of honest men in the stability of the laws, or the
If any gentleman shall show me
purity of their administration.
this
that any of these consequences is like to follow the adoption of
measure, I shall hasten to withdraw from it my support. But I think
we are bound to do something: and shall be most happy if the
wisdom of the House shall suggest a course more free of difficul-

ties

than that which

is

now proposed

to

it.

FURTHER REMARKS ON THE SAME SUBJECT, IN REPLY TO THE
ARGUMENTS USED AGAINST THE BH.L, AND IN FAVOR OF ITS
POSTPONEMENT. JAN.

25, 1826.

indulgence which
I HAD not intended, sir, to avail myself of the
generally allowed, under circumstances like the present, of making
But the House has been invited, with such earnestness, to
a reply.
postpone this measure to another year; it has been pressed, with so
much apparent alarm, to give no further countenance or support now
to the bill, that I reluctantly depart from my purpose, and ask leave to
ofiter a few brief remarks upon the leading topics of the discussion.
This, sir, must be allowed, and is, on all hands allowed, to be a
measure of great and general interest. It respects that important
branch of Government, the Judiciary; and something of a Judicial
cannot
tone of discussion is not unsuitable to the occasion.
For myself,
treat the question too calmly, or too dispassionately.
I feel that I have no pride of opinion to gratify, no eagerness of deI hope I may
bate to be indulged, no competition to be pursued.
say, without impropriety, that I am not insensible to the responsibility of my own situation as a member of the House, and a memI am aware of no prejudice which should
ber of the Committee.
draw my mind from the single and solicitous contemplation of what
may be best; and I have listened attentively, through the whole
course of this debate, not with the feelings of one who is meditating

is

We

to objections, or escaping from their force,
with an unaffected anxiety to give every argument its just
weight, and with a perfect readiness to abandon this measure, at
any moment, in favor of any other, which should appear to have
But I cannot say that my opinion is
solid grounds of preference.
The measure appears to my mind in the same light as
altered.
when it was first presented to the House. I then saw some inconveniences attending it, and admitted them: I see them noAv; but
while the effect of this discussion, in my own mind, has not been to
do away entirely the sense of these inconveniences, it has not been,
on the other hand, to remove the greater objections which exists to
any other plan. I remain fully convinced, that this course, is, on
However plausible
the whole, that which is freest of difficulties.
other systems may seem in their general outline, objections arise,

the
but

means of replying
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and thicken as we go
that those

who

arc

into

tli.iir

dttaiLs.

It is

not

now

at hII

orrtain

agreed, as to what (.iher
measure should hv adoj.ted. On the contrary, it is certain, that no
plan unites them all; and they act together oidy on the ground of
<)|)|)oseil

to this bill, are

conmion dissatisfaction with the projtosed hill. That svslini
which seems most favored, is the Circuit systenj, as provided for in
the Senate's hill of 1819.
Hut as to that then is not an entire
agreement. One provision in that bill was, to re<luc«' the numlxr
of the Judges of the Supreme Court to five.
This was a part, too,
of the original resolution, on moti.ui of the gentleman from Virginia;
but it was afterwards varied; probably to meet the approbation of
the gentleman from l*ennsylvania, and others who preferred to
keep the Court at its present number.
Hut again, other gcnth-mcu,
who are in opposition to this bill, have still reconunended a r< duction of that number.
Now, sir, notwithstandiu<r such retluction
was one object, or was to be one effect, of tlie law of l«()l, it was
contemplated, also, in the Senate's bill of lUl;), ami has been again
recommended by the gentleman from Virginia, and other gmtlcmen,
yet I cannot persuade myself, that any ten members of the House,
upon mature reflection, would now be in favor of such reduction.
It could only be made to take i)lace when vacancies should occur
on the bench, by death or resignation. Of the seven Judges of
which the Court consists, six are now assigned to Circuits in the
Atlantic States
one only is attached to the Western Districts.
Now, sir, if we were to provide tor a reduction, it might hap|)en
that the first vacancy would be in the situation of the single Western Judge.
In that event, no appointment could be made until two
other vacancies should occur, which might he several years.
I suppose that no man would think it just, or wise, or prudent, to make
such legal provision, as that it might happen that there should he no
AVestern Judge at all, on the Supreme Hench, for several years to
come. This part of the plan, therefore, was wisely abandoned by
the gentleman.
The Court cannot be reduced; and the question is
only between seven Supreme Judges, with ten Circuit Judges, and
ten Supreme Judges, with no Circuit Judges.
I will take notice here of another suggestion, made by the gentleman from Pennsylvania, who is generally so sober-minded and
their

—

considerate in his observations, that they deserve attention, from
That gentleman rerespect to the quarter whence they proceed.
commends that the Judges of the Supreme Court sh<mld be relieved
from Circuit duties, as individuals, but proposes, nevertheless, that
the whole Court should become migratory, or anibulatory, and that
its sessions should be holden, now in New York or iioston, now in
Washington or Richmond, and now in Kentucky or Ohio. And it
is singular enough that this arrangement is recommended in the
same speech, in which the authority of a late President is cited, to
prove, that considerations arising from the usually advanced age of
some of the Judges, and their reasonable desire for repose, ought
Trulv,
to lead us to relieve them from all Circuit duties whatever.
sir, this

is

a strange plan of

relief.

Instead of h<d(ling Courts in

and perhaps in his own town, and visiting a neighbouring State, every Judge is to join every other judge, and the
whole bench to make, together, a sort of Judicial progress. They
his

own

State,
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are to visit the North, and the South, and to ascend and descend
Sir, it is impossible to talk seriously against such a
the Alleghany.
proposition.

To

state

it,

is to

refute

it.

Let

me merely

ask, wheth-

of the Court, it is proposed that they take
all their records of pending suits, and the whole calendar of causes,
If so, then the Kentucky client, with his counsel, is
with them.?
to follow the Court to Boston; and the Boston client to pursue it
Or is it, on the contrary, proposed, that there
back to Kentucky.
shall be grand Judicial divisions in the country, and that, while at
the North, for example, none but northern appeals shall be heard?
If this be intended, then I ask how often could the Court sit, in each
of these divisions? Certainly, not oftener than once in two years;
An appeal, therefore,
probably, not oftener than once in three.
might be brought before the Appellate Court, in two or three years
from the time of rendering the first judgment; and supposing judgment to be pronounced, in the Appellate Court, at the second term,
But it is not necesit would be decided in two or three years more.
Sir, everything conspires
sary to examine this suggestion further.
to prove, that, with respect to the great duties of the Supreme Court,
they must be discharged at one annual session, and that session must
If such provision be made as
be holden at the seat of Government.
that the business of the year, in that Court, may be despatched,
within the year, reasonable promptitude in the administration of justice will be attained: and such provision, I believe, may be made.
Another objection advanced by the member from Pennsylvania,
applies as well to the system as it now exists, as to what it will be if
The honorable member thinks, that the Appelthis bill shall pass.
late Court and the Court from which the appeal comes, should, in
all cases, be kept entirely distinct and separate.
True principle
requires, in his judgment, that the Circuit Judge should be excluded
from any participation in the revision of his own judgments. I believe, sir, that in the early history of the Court, the practice was,
that the Judge, whose opinion was under revision, did not partake
in the deliberations of the Court.
This practice, however, was
afterwards altered, and the Court resolved that it could not discharge
the Judge from the duty of assisting in the decision of the appeal.
Whether the two Courts ought to be kept so absolutely distinct and
separate as the member from Pennsylvania recommends, is not so
clear a question as that competent Judges may not differ upon it.
On the one hand, it may very well be said, that, if the judgment appealed from has been rendered by one of the Judges of the Appellate Court, courtesy, kindness, or sympathy, may inspire some disposition in the members of the same bench to atHrm that judgment;
and that the general habit of the Court may thus become unfriendly
to a free and unbiassed revision.
On the other hand, it may be contended, that, if there be no medium of communication between the
Court of the first instance, and the Court of Appellate jurisdiction,
there may be danger that the reasons of the first may not be always
well understood, and its judgments consequently liable, sometimes,
to be erroneously reversed.
It certainly is not true, that the chance
of justice, in an Appellate Court, is always precisely equal to the
chance of reversing the judgment below; although it is necessary
for the peace of society and the termination of litigation, to take it
er, in this peregrination
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for granted, as a general rule,

tliaf that is (Iccidnl ri«;lit wliich is decided by the ultimate trihiinal.
To <,Miai(l a<j;aiiist loo irrcat a tendency to reversals in Appellate Courts, it has ollon htcn tlioutrht
expedient to furnish a lull oijporttiuity ut least, of scttiuf: lorlli thir
grounds and reasons of the original jud-^nnnit. Thus, in lh«; Mritish
House of Lords, a judj^nient of the Kiuf^'s IJcnih is not ordinarily
reversed until the Judges have beL-n cailed in, and the reason <if
their several opinions stated by tlieni'^eivis.
Ami tliiis, too, in tinCourt of Errors of iVew Vork, the Chancellor and the .Iu<lg»s are
members of tlie Court; and, although they do not vote upon the revision of their own judgments or decrees, they are expected, ncvj^rtheless, to assign and exjjlain their reasons,
in the niodorn pra<'tiec
of the Courts of Common l^aw, causes are constantly and daily
revised on motions for new trials founded on the sup|)osed misdirection of the Judge in matter of law.
In these cases, the Judge
himself is a component memi)er of the Court, ami con.stantly taken
part in its proceedings.
It certaiidy may ha])pen in such cases,
that some bias of preconceived opinion may inlluence the individual
Judge, or that some undue portion of respect for the judgment
already pronounced, niay unconsciously mingle itself with the judgments of others. But the universality of the practice snlliriently
shows, that no great practical evil is experienced from this cause.
It Las been said in England, that the practice of revising the opinions of Judges, by motions for new trial, instead of tiling bills of
exception, and suing out writs of error, has greatly diminished the
practical extent of the appellate jurisdiction of the I louse of Lords.
This shows, that suitors are not advised that they have no ho|)e to
prevail against the iirst opinions of individual Judges, or the
sympathy of their brethren. Indeed, su", Judges of tiie highest rank
of intellect have always been distinguished for the candor with
which they reconsider their own judgments. A man who should
commend himself for never having altered his opinion, might he
praised for firmness of purpose; but men would think of him, either
that he was a good deal above all other mortals, or somewhat i)clow
He who is not wise enough to be
the most enlightened of them.
always right, should be wise enough to change his opinion when
he finds it wrong. The consistency of a truly great man is proved
by his uniform attachment to truth and principle, and his devotion

reason; not by obstinate attachment to first formed
has not candor enough, for good cause, to change
his own opinions, is not safe authority to change the opinions of
But at lea'st, sir, the member from Pennsylvania will
other men.
admit, that, if an evil in this respect exist under the present law,
this bill will afford some mitigation of that evil; by augmenting the
number of the Judges, it diminishes the infiuence of the individual
whose judgment may be under revision: and so far, I hope, the honorable member may himself think the measure productive of good.
But, sir, before we postpone to another year the consideration of
to the better

notions.

Whoever

remind the House that the measure is
not new in its general character; it is not entirely
new in its particular provisions. The necessity of some reform in
presented to
the Judicial establishment of the country, has been
of
every Congress, and every session of Congress, since the peace
this bill, I beg, again, to

not new.

It is
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What has been recommended, at different times, has been
1815.
It is enough, now, to say, that the very
already frequently stated.
measure of extending the system by increasing the number of the
Judges of the Supreme Court, was presented to the House, among
other measures in 1823, by the Judiciary Committee; and that so
late as the last session, it received a distinct expression of approbaGentlemen have refertion in the other branch of the Legislature.
That bill
red to the bill introduced into this House two years ago.
had my approbation; I so declared at the commencement of this debate.
It proposed to effect the object of retaining the Judges upon
their Circuits, without increasing their
It

was thought

to

be unequal, and

it

number.

was

was complex.
There apand when the same

But

it

unsatisfactory.

peared no disposition in the House to adopt it;
measure in substance was afterwards proposed in the other branch
of the Legislature, it received the approbation of no more than a
This led me to make a remark, at the opening
half dozen voices.
of the debate, which I have already repeated, that, in my opinion,
we are brought to the narrow ground of deciding between the system
Shall we keep the
of Circuit Courts and the provisions of this bill.
Judges upon the Circuits and augment their number, or shall we
relieve them from Circuit duties, and appoint special Circuit Judges
This, as it seems to me, is the only practical quesin their places?
•
remaining for our decision.
do not intend, sir, to go again into the general question, of coritinuing the Judges of the Supreme Court in the discharge of Circuit
duties.
INIy opinion has been already expressed, and I have heard
The honorable gentlemen from Virginia does
nothing to alter it.
me more than justice in explaining any expression of his own which
might refer this opinion to a recent origin, or to any new circumstanI confess, sir, that four-and-twenty years ago, when this matter
ces.
was discussed in Congress, my opinion, as far as I can be supposed
to have had any opinion then on such subjects, inclined to the argument that recommended the separation of the Judges from the Circuits.
But, if I may be pardoned for referring to anything so little worthy the regard of the House, as my own experience, I will
say that that experience early led me to doubt the correctness of
tion
I

impression, and that I became satisfied that it was desirable,
Judges of the Supreme Court should remain in
I have acted in
the active discharge of the duties of the Circuits.
conformity to this sentiment, so often as this subject has been before Congress, in the short periods that I have been a member.
I still feel the same conviction; and though' I shall certainly yield
the point, rather than that no provision for the existing exigency
should be made; yet I should feel no inconsiderable pain in submitI do not doubt, indeed, sir, that, if the
ting to such necessity.
the

first

in itself, that the

Judges were separated from Circuit duties, we should go on very
But, looking to it as a permanent
well for some years to come.

My reasons are already
system, I view it with distrust and anxiety.
I beg to take
before the House.
I am not about to repeat them.
this occasion, however, to correct one or two misapprehensions of
my meaning into which gentlemen have fallen. I did not say, sir,
that I wished the Judges of the Supreme Courts to go upon the Circuits, to the end that they might see, in the country, the impression

505
which

(heir opinions

mado upon

public sonliniont.
Nothinj; liko
useful tiiat the .ludjr*- ..f tho
Supreme Court slmuld he able to perceive the application and lu-arings of the opinions of tliat Court, upon the variety of causes coining before him at the Circuit.
And is not this useful.' Is it not
probable that the Judge will lay down a general rule with the greatit.

est
est

What

1

(lid

say, was,

(liat

tlie

it

was

wisdom and precision, who comprehends, in
number of instances to which that rule is to

as I can

now

recall the train

i>f

my own

his view, the greatb«; a|>plied.'

Ah far
was

ideas, the expression

suggested by a reflection upon the laws of the Western States, respecting title to land.
We hear uih-n in this House of "Judicial
Legislation."
If any such thing exist in this country, an instance
of it, doubtless, is to be found in the J.and liaws of some of the
Western States. In Kentucky, for exami)le, titles to the soil appear to depend, to a very great extent, u|)on a series ol" Judicial
decisions, growing out of an act of the Legislature of N'irginia,
passed in 1779, for the sale and disposition of her public domain.
The Legislative provision was very short and general; and as rights
were immediately acquired luuler it, the want of Legislative detail
could only be supplied by Judicial construction and determination.
Hence, a system has grown up, which is complex, artificial, and argumentative.
I do not impute blame to the Courts; they had no
option but to decide cases as they arose, upon the best reasons.
And, although I am a very incompetent judge in the case, yet, as
far as I am informed, it appears to me that the Courts, both of the
State, and of the Laiited States, have applied just principles to the
state of things which they found existing.
But, sir, as a rule laid
down at W'ashington, in one of these cases, may be expected to
affect 500 others, is it not obvious that a Judge, bred to this peculiar system of law, and having also many of these cases in judgment
before him, in his own Circuit, is better enal)led to state, to limit,
and to modify the general rule, than another Judge, though of equal
talents, but who should be a stranger to the decisions of the State tribunals, a stranger to the opinions and practice of the profession, and
a stranger to all cases except the single one before him for judgment?
The honorable member from Pennsylvania asks, sir, whether a
statute of Vermont caimot be as well understood at Washington, as
at Windsor or Rutland.
Why, sir, put in that shape, the question
has very little meaning.
But, if the gentleman intends to ask,
whether a Judge, who has been, for years, in the constant discharge
of the duties incumbent upon him as the head of the Circuit Court
in Vermont, and who, therefore, has had the .statutes of that State
frequently before him, has learned their interpretation by the State
judications, and their connexion with other laws, local or general.'
if the question be, whether such a Judge be not, probaidy, more
competent to understand that statute than another, who, with no
knowledge of its local interpretation, or local application, shall look
at its letter, for the first time, in the Hall of the Supreme Court?
If this be the question, sir, which the honorable gentleman means
to propound, I cheerfully refer him to the judgment of this House,
and to his own good understanding for an answer. Sir, we have
heard a tone of observation upon this subject which quite surprises
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me. It seems to imply that one intelligent man is as fit to be a
Judge of the Supreme Court as another. The perception of the true
rule of law, and its true application, whether of local or general law,
is supposed to be entirely easy, because there are many banks of
There can be no doubt, it
statutes, and many books of decisions.
seems, that a Supreme Court, however constituted, would readily
understand, in the instance mentioned, the law of Vermont, because
Nor need Louisiana fear,
the Statutes of Vermont are accessible.
that her peculiar code will not be thoroughly and practically known,
inasmuch as a printed copy will be found in the public libraries.
Sir, I allude to such arguments, certainly not for the purpose of
undertaking a refutation of them, but only to express my regret that
I have not conthey should have found place in this discussion.
I care not
tended, sir, for anything like Judicial representation.
It is none
in what terms of reproach such an idea be spoken of
What I said was, and I still say it, that, with so many
of mine.
States, having various and different systems, with such a variety
of local laws, and usages, and practices, it is highly important that
the Supreme Court should be so constituted as to allow a fair prospect, in every case, that these laws and usages should be known;
and that I know nothing, so naturally conducive to this end, as tlie
knowledge and experience obtained by the Judges on the Circuits.
Let me ask, sir, the members from ISew England, if they have ever
found any man this side of the North River, who thoroughly understood our practice of special attachment, our process of garnishment,
or trustee process, or our mode of extending execution upon land
And let me ask, at the same time, whether there be an individual of
the profession, between this place and Maine, who is, at this moment,
competent to the decisions of questions arising under the peculiar
system of land titles of Kentucky or Tennessee.'' If there be such a
gentleman, I confess I have not the honor of his acquaintance.
On the general question of the utility of constant occupation in
perfecting the character of a Judge, I do not mean now to enlarge.
I am aware that men will differ on that subject, according to their
different means, or different habits of observation.
To me it seems
as clear as any moral proposition whatever.
And I would ask the
honorable member from Rhode Island, since he has referred to the
Judge of the first Circuit, and has spoken of him in terms of respect, not undeserved, whether he supposes that that member of
the Court, if, fifteen years ago, on receiving his commission, he had
removed to this City, had remained here always since, with no other
connexion with his profession than an annual session of six weeks
Sir,
in the Supreme Court, would have been the Judge he now is.-'
if this question were proposed to that distinguished person himself,
and if he could overcome the reluctance which he would naturally
feel to speak at all of his own Judicial qualities, I am extremely mistaken if he would not refer to his connexion with the Circuit Court,
and the frequency and variety of his la])ors there, as efficient causes in
the production of tiiat degree of ability, whatever it may be supposed
to be, with which he now discharges the duties of his station.
There is not, sir, an entire revolution wrought in the mind of a
professional man, by appointing him a Judge.
He is still a lawyer;
and if he have but little to do as a Judge, he is, in effect, a lawyer

—
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out of practice.

And, how

is

sir,

it,

with lawyt-rs

who

aro not

Judges, and are yet out of practice? Let the opinion, and the
common practice of mankind decide this. If you re(pjire professional assistance, in whatever relates to your reputation, your |)roperty, or your family, do you f:^o to him who i.s retired from tlie l)ur,
and wlio has this uninterrupted hisure to pursue liis readings and
reflections; or do you address yourself to hitn, on the contrary, who
is in the midst of atlhirs, husy every day, and evrry hour in the day,
with professional pursuits?
But 1 will not follow this topic farther,
nor dwell on this part of the case.
I have
already said, that, in my opinion, the present number of
the Court is more convenient than a larger numher, for the hearing
of a certain class of causes.
This o|)inion 1 do not retract; for I
believe it to be true.
But the question is, whether this inconvenience be not more than balanced by other advanta<,'es? I think it is
It has been again and again urged, that this jjill makes no |irjvision for clearing oifthe term business of the Supreme Court; and
strange mistakes, as it appears to me, are committed, as t.) the

amount of
remedy

arrears, in that Court.

that the bill intended
believe there is time enough
for the Court to go through its list of causes here, without interfering with the sessions of the Circuit Courts; and, notwithstanding
the mathematical calculations by which it has been proved that the
proposed addition to the length of the term, would enable the Court
to decide precisely nine additional causes and no more, yet I have
authority to say, that those who have the be.-t means of knowing,
were of opinion, two years ago, that the |)roposed alteration of the
term, would enable the Court, in two years, to go through all tho
causes before it, ready for hearing.
It has been said, sir, that this measure will injure the character
of the Supreme Court; because, as we increase numbers, we lessen
Doubtless, as a general proresponsibility in the same proportion.
position, there is great truth in this remark.
Court, so numerous
as to become a popular body, would he unfit for the exercise of JuThis is certain. But then this general truth, aldicial functions.
though admitted, does not enable us to ti.x, with precision, the point
at which this evil either begins to be felt at all, or to become considIf seven be quite
erable, still less where it is serious or intolerable.
few enough, it may not be easy to show, that ten must necessarily
be a great deal too many, liut there is another view of the case,
connected with what f have said heretofore in this discussion, and
which furnishes, in my mind, a complete answer to this part of the
argument; and that is, that a Judge who has various important individual duties to perform, in the Circuit Court, and who sits in the
Appedlate Court with nine others, acts, in the whole, in a more conspicuous character, and under the pressure of more immediate and
weighty responsibility, than if he performed no individual Circuit
duty, and sat on the ap[)ellatc bench with si\ others only.
But again, it has been argued, that to increase the numher of
the Supreme Court, is dangerous; because, with such a precedent,
Congress may hereafter eifect any ])urpose of its own, in regard to
Judicial decisions, by changing, essentially, the whole constitution
of the Court, and overthrowing its settled decisions, through the
to

that evil, will

remedy

I

it.

belit-ve

I

A
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Whenever Congress,
the number of Judges.
may dishke the constitutional opinions and decisions of
Court, it may mould it to its own views, upon the authority of

means of augmenting
it

is

said,

the
the present example.

But these abuses of power are not

to

be an-

ticipated or supposed; and, therefore, no argument results from them.
If we were to be allowed to imagine that the Legislature would
act in entire disregard of its duty, there are ways enough, certainly,

beside that supposed, in which it might destroy the Judiciary, as
well as any other branch of the Government. The Judiciary power
is conferred, and the Supreme Court established, by the Constitution; but then Legislative acts arc necessary to confer jurisdiction on inferior Courts, and to regulate proceedings in all Courts.
If Congress should neglect the duty of passing such laws, the JuIf, for example,
dicial power could not be efficiently exercised.
Congress were to repeal the 2.5th section of the Judicial act of 1789,
and make no substitute, there would be no mode by which the decisions of State tribunals, on questions arising under the Constitution and laws of the United States, could be revised in the Supreme
Or, if they were to repeal the 11th section of that act, the
Court.
power of trying causes between citizens of different States, in the
All other
tribunals of this Government, could not be exercised.

branches of the Government depend, in like manner, for their continuance in life and being, and for the proper exercise of their powers,
on the presumption that the Legislature will discharge its constitutional duties.
If it were possible to adopt the opposite supposition,
doubtless there are modes enough to which we may look, to see
the subversion, both of the Courts, and the whole Constitution.
Mr. Speaker, I will not detain you by further reply to the various
What has occurred
objections which have been made to this bill.
tome as most important, I have noticed either now or heretofore;
and I refer the whole to the dispassionate judgment of the House.
Allow me, however, sir, before I sit down, to disavow, on my own
behalf, and on behalf of the Committee, all connexion between this
measure and any opinions or decisions, given or expected, in any
Of the merits
causes, or classes of causes, by the Supreme Court.
of the case, of which early mention was made in the debate, I know
nothing.
I presume it was rightly decided, because it was decided
by sworn Judges, composing a tribunal in which the Constitution
and the laws have lodged the power of ultimate judgment. It
would be unworthy, indeed, of the magnitude of this occasion, to
bend our course a hair's breadth on the one side or the other, either
to favor or to oppose what we might like, or dislike, in regard to
particular questions.
Surely we are not fit for this great work, if
motives of that sort can possibly come near us.
I have forborne,
throughout this discussion, from all expression of opinion on the
manner in which the members of the Supreme Court have heretofore
discharged, and still discharge, the responsible duties of their station.
I should feel restraint and embarrassment, were I to make the attempt to express my sentiments on that point. Professional habits
and pursuits connect me with the Court, and I feel that it is not
proper that I should speak here, of the personal qualities of its members, either generally or individually.
They shall not suffer, at
least, from any ill-timed or clum.sy eulogy of mine.
I could not, if I
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would, mak(! tliem bettor known tlmn liny aro, to tlnir ci.nnlrv; nor
cnnld I cither sf ren<,rf lien or shake tlie loinnlation of charactlr and
talent upon which they stand.
Hut of the Judicial hramh of the
Government, and of tlie institution of the Supreme Court, as the
head of that branch,
bei; to say that no man can reirard it with
more respect and attachment than niyself. It may liave frirnds more
able
has none more sincere.
it
No conviction is deeper in my
mind, than that the maintenance of the Judicial power is essential
and indispensable to the very beinj^ of this (ioverrunent. The
Constitution, without it, would be no Constitution
the (iovj-rnnn-nt,
no Government.
deeply sensible, too, and, as I thiidt, every
I am
man must be whose eyes have been open to what has passed around
him for the last twenty years, that the Judicial |iower is the |)rotecting power of the whole (government.
Its |)osilion is upon the outer
wall.
From the very nature of things, and the frame of the Constitution, it forms the point at which our dillerent systems of GovernI

—

—

ment meet

in collision,

when

collision unhap[)ily

exists.

IJy

the

absolute necessity of the case, the members of the Su])reme Court become Judges of the e.vtent of constitutional ])owers. They are, if I
may so call them, the great arbitrators between contending sovereignties.
Every man is able to see, how delicate and how critical
must be the exercise of such powers, in free and popular (iovernSuspicion and jealousy are easily excited, under such cirments.
cumstances, against a body, necessarily few in numi)er, and possessing, by the Constitution, a permanent tenure of otHce.
While
public men, in more popular j)arts of the Government, may escape
without rebuke, notwithstanding they may sometimes act upon opinions which are not acceptable, that impunity is not to he expected
It cannot but have attrac^ted obserin behalf of Judicial tribunals.
vation, that, in the history of our Government, the Courts have not
been able to avoid severe, and sometimes angrv complaint, for giving
their sanction to those public measures, which the K(|iresentative3
of the people had adopted, without exciting particular discpiietude.
Members of this and the other House of Congress, acting volimtarily, and in the exercise of their general discretion, have enacted
laws, without incurring an uncommon degree of dislike or resentment; and yet, when those very laws have been l)rought before the
Court, and the question of their validity distinctly raised, and nice.ssary to be determined, the Judges, ailirming the constitutional validity
of such acts, although the occasion was lorced upon them, and they
were absolutely bound to express the one opinion or the other, have,
nevertheless, not escaped a severity of reproach, bordering up<jn the
This experience, while it teaches us
very verge of denunciation.
the dangers which environ this Department, instructs us most |)ersuaFor its own security, and the security of
sively, in its importance.
the other branches of the Government, it recpiires such an extraordinary union of discretion and firmness, of ability and moderation,
that nothing in the country is too distinguished for sober sense, too
gifted with powerful talent, to fill the situations belonging to it.

MISCELLANIES.
[From the N. A. Review of 1820.]

EXAMINATION OF SOME REMARKS IN THE QUARTERLY REVIEW ON THE
LAWS OF CREDITOR AND DEBTOR IN THE UNITED STATES.

The Quarterly Review for May 1819 contained two articles concerning the United States; one a review of Fearon's* book of
travels, and the other a review of Mr. Bristed's book upon the
The Quarterly Review is, as everybody
resources of America.
knows, extensively circulated, and much read in this country; and
these articles excited, at the time of their appearance, no small
degree of attention. It would be difficult, we imagine, in the same
number of pages, to crowd more misrepresentation, or betray more
ignorance, than appears in these articles, especially that which we
To the common vaporings of the English
have first mentioned.
These oracles are no more to be
presses we pay little attention.
regarded, in their vituperations of the government and people of
this country, than similar oracles among ourselves, in their abuse of
the government and people of England. The leaders of such assemblages as the Manchester mob, and the orators in the palace-yard,
find it convenient to inflame the passions of their auditors by declaiming, in terms of high panegyric, of the condition of America; wisecontriving, by a sort of contrast, to breed discontent, and to
sharpen the feeling of hatred towards their own government. Other
speakers and other writers, finding or thinking it necessary to refute these representations, naturally enough run into opposite extremes, and set off their own condemnation and abuse of America
against the extravagant encomiums of their adversaries. All this is
It is no more than must always be expectin the course of things.
ed, in a country with such a government, as that of England; and it
is of no consequence to us, what is the issue of this little and low
suffer about equally by the comstrife of temporary politics.
mendation of one party and the abuse of the other; and we ought to
ly

We

be regardless of both.
But different, far different,

is the case, when a work of estabreputation in the literary world professes to discuss our
character and condition.
When gentlemen and scholars undertake
to write about us, we have more interest in what they say, and are

lished

*The

last

that

information was

we have heard

moved

riot, at the election of tlie

is, thnt some tini'; last winter a criminal
King's Bencli, for a conspiracy to produce a

of this author

him,
Lord Mayor.

for against

in the

511
less disposed to acquiosco in misroprcscntation niul
injustico.
writers of the articles in question seem to have coiisitlereci

Tho
llicm-

selves as speaking ahoitl America, but not lu America.
Tliey do
not take the United States into the account of tliose
who are

to

read their works, and judge of them.
Tliey do not h)ok at the
readmnr and thinking men on this si(h' tlic AthuUic, as forming
any
part of tliat great tribunal of the riiu,ic, to whicli •Awy arlumwledge a responsibility.
In this respect, in our hund>h> 'judgment,
they commit an oversight.
Knghsh sch(dars, Knghsh <-dilors, and
EngHsh |)oUticians have heretofore feU an uncon(pieral)le rehi(tan<-e
to admit the people of this country to a participation of those
honors which belong to the civilized world, and the great familv of
Christian communities. They have been unwilling to see that .North
America has ceased to be a colony; and still desire to regard lur,
so far as respects acquirements, talents, and character, liki- Jamaica, Malta, or the Cape of Good Hope.
This attenq»t, we mav lie
allowed to say, will not succeed. America is entitled to her place
among the nations, and nothing can kcej) her fronj it. it is in
nature, as it appears to be in the purpose of Providence, that a
people shall, within a short period of time, exist on this side
the ocean, speaking the English language, springing principallv
horn P2nglish origin, adopting English laws, and possessing the
blessings of many of the most valuable of Eiiglisli institutions, so
numerous, that the amount of British population, arlded or siditracted, would hardly make a sensible did'crenco.
Already the United
States contain as many people as England, and among them there
is, if

not as

full,

reading class.

yet as respectable a proportion belonginir to the

Whatever appears

in England, and attracts attenthe departments of science, literature, poetry, or
politics, appears here also, thirty days atlerwards, with uniform
regularity.
receive these reviews, wet from the press, and read
and reprint and circulate them.
venture to say, that in no
part of the Island of Great Britain, London excepted, is readinc so
general among the population, as in New England.
Ilavijig thus,
as we believe we have, in the United States, a larger reading community, than either Scotland or Ireland, how is it, that America is
not to compose a part, and an important part, of that Puni.ic, before
which a scientific and literary journal, composed and published in
the English language, is to stand in judgment
would modestly, but firmly, insist on this reasonable participation in the authority and dignity of public opinion.
hold the right, and
mean both to exercise and to defend it, of having and of ex|)ressing opinions on subjects of science and literature, and respecting
those who discuss these subjects.
It is a natural prejudice, that an old country should be unwilling
England herto admit a young one upon any terms of equality.

tion

there,

in

We

We

.'

We

We

self is not thought old enough, nor respectable enough, to assume
the port and bearing of an equal in the celestial empire of China;
and there are elsewhere, as well as at Pekin, a dislike and scorn
for the nnvi. hoir.inc^.
English politicians and Ensjlish scholars
entertain towards us, when we press for admittance into their society and fellowship, sometldng like that feeling, at once scornful and
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jealous, with which the Eivrl of Wharton addressed the twelve new
Yet this prejudice and this
peers in the reign of Queen Anne.
reluctance must give way this scorn must be subdued, and this
jealousy, if it be not, as it ought to be, eradicated, must become
;

silent.

We, of the United States, have numbers and power and wealth,
and a o-rowing commerce, and a most extensive country, and, as we
may think without vanity, some portion of that intelligence and
Once for
spirit, which belongs to our more cultivated neighbours.
all, then, if we can express ourselves in such a manner as not to
incur the imputation of arrogance, we wish to say, that we consider
ourselves as forming a part, and a respectable part, of the great
public of civilized and Christian nations; having an interest in such
subjects discussed before that public, as are not in themselves local
or peculiar; with a good right of contribution, as far as our ability
admits, to those discussions ourselves; and above all a right to fair
dealing and gentlemanly treatment from all who profess to write
for the good of this public, and to be answerable to its judgment.
put forth this claim in behalf of our country; and in behalf
It is for the
of the informed and reading class of its citizens.
English writers to say, not whether it shall be admitted; that question we do not refer to their arbitrament: but whether, on their part,
it shall be admitted freely, and with courtesy; or with hesitation,

We

nature, and ill manners.
at present to take notice of one only of the topIt relates to the American law of
ics, discussed in these articles.
creditor and debtor; about which the reviewer has published extracts
]Mr. Eristed is an Enfrom Mr. Bristed's book, with comments.
He has .lived, as it appears, for
glishman, by birth and education.
sometime in the city of New York, and has published a book upon

reluctance,

We

ill

have space

Some observations were made on
the resources of this country.
Referring to these
that work in a former number of this journal.
observations, we have now only to say of Mr. Bristed's general
character, as an authority, that he is beyond ordinary measure desThere are, of course, many
titute of all accuracy and precision.
important facts collected in this book, and a mass of extracts from
public documents, in some degree useful, perhaps, to those who do
not possess the same matter in a better form ; but his own opinions,
and inferences, and observations upon manners, are not to be
received but with great allowance.
Mr. Bristed never speaks with
any qualification. He has little general, and no intimate knowledge
of the state of things in this country, and he speaks only from
what lies within his own immediate and confined observation. With
him all peculiarities are general truths, and all exceptions become
rules.
have hardly patience with a man, who could write such
a paragraph, as the first quoted from his book, in the article in the
Quarterly Review, which we beg leave to transcribe again, and to

We

proceed

to

make some remarks upon

" The laws of this country
itor,

and so

far

it.

generally favor the debtor at the expense of the credThe nuniher of insolvents in every state is

encourage dishonesty.

prodigious, and continually increasing.
discharged by the state

dehts, but get

what properly they please

for tlieir

owu

They very seldom pay any

part of their
insolvent acts with great facility, secrete

use, without the creditor's being able to
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in tlieso matters,

to
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in this

delivery of

in
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there
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thou-

one year."
matter <^t' fori, asserte.l
and untruly.
It
is not
o|ierate us a general jail
niaj(»rity of the states, no

phiee, ahnost every
stated incorrectly
in evi'ry state the insolvent laws
;

and no

ili.,

in.T.hant. and n.anurueru/en.

were declared insolvent

is

delivery of all debtors
insolvent law at all.

Stut.s,

stal.!

douhtlc* und.r^tand thi-."

(irst

paragraph,

true, tliat

all d.l.tors,

of their properly,

[unr

lie adds, "that

sand of

is n„ l,:,nkm|.t law in
rcdcrai courts; wlicnc-

tiio

a

in

there is no appeal in these iniitters, to the Fedon the contrary, there is an a|)peal, in all ca.ses, from
decisions in the state courts, on the insolvent laws of the state, to
the Supreme Court of the I'nited States
an appeal, which e.xi.sls
not only theoretically, but practically, and has been resorted to
often, and with elfect.
It is not true, that the nttmber of insolvents, meaning such as
have been discharged under statute provisions, is prodigious in
every state, and increasing. In most of the states, as we have
observed, there are no sucii laws, and of course no prodigious
numbers,' who have been, or who can be discharged under such
laws.
Having now shown how destitute of all correctness and all
truth is the foregoing paragraph from JMr. Bristed's book, we proceed to describe the real state of the case.
At the formation of the present government in 1787, it was provided by the national constitution, that Congress should have power
to establish uniform rtilcs on the subject of Jiaidiniptcy throughout
the United States.
This power was not exercised until I7!tK, when
a uniform system of Bankruptcy was established by act of Congress.
It met with great o|)position, arising in a great variety of
motives, and was repealed four or five years allerwards.
It is, no
doubt, to be lamented that a fair experiment was not given to this
law.
It is a subject on which it seems necessary that there should
be some legislative provision
and notwithstanding the frauds
which will be, and are committed under bankrupt laws, even
well administered, and which have led such men as Lord KIdon,
and Sir Samuel Romily to express doubts of their general utility,
yet we know not any other mode of providing for the cases contiimally arising in commercial societies, and which call loudly for some
After flic repeal of the law, however, individual states,
provision.
acting upon the supposition that as Congress had not exercised tho
power, or had discontinued its exercise, of establishing a general
law, for the whole country, they had a right to provide insolvent
laws as a part of their own local legislation, enacted such laws,
Among others, the state of IS'cw York
and gave them operation.
passed an insolvent law, in the year 1811, and, as was to be expected in the first year of its operation, many discharges were obtained
under it.
It was found that this law not only gave too great faciliIt is not true, that

eral courts:
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;

ties in obtaining discharges, but that

cations

it

led also to fraudulent appli-

from debtors coming from other
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states.

The law was
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repealed, we believe, within a year after its enactment; and it was,
we suppose, during the period of this very short and extraordinary
act, that Mr. Bristed finds his six thousand discharged in one year.
Here then is a single act, fiom which a general law, and a general
' The
British merchants and
practice, is unhesitatingly inferred.
manufacturers who have trusted our people doubtless understand
Does Mr. Bristed mean that the credit of American merthis.'
chants is not good, in England? It would be new to us, indeed,
Surely never was, not only all due credit,
to hear such a remark.
but all undue credit more easily obtained, than by the American
merchants, for British manufactures.
The flippant and off-hand remark, that the laws of this country
generally favor the debtor, at the expense of the creditor, is grossly
There may be, among the
incorrect, and can hardly be pardoned.
state legislatures, an occasional relaxation, but to say that the general scope of the laws of this country is to favor the debtor at the
expense of the creditor, is absolutely untrue, and calumnious.
still hold, in almost, if not in every state, to the imprisonment of the

We

person for debt; we still hold every man, to be in law capable of
paying to the uttermost farthing; and therefore we apply the old
discourage
principle, solved per corpus, qui non possit crumcna.
marriage settlements, and family settlements, to an extent, in the
opinion of some, far too great; our lawgivers and tribunals all look
with jealousy on trusts and entailments, and all the various modes
of tying up estates, and rendering them inalienable; and all this
simply from respect to the rights of creditors.
In most of the states also, the fee simple of the debtor's estate
may be taken, to satisfy the creditor, and lastly, we hold, that whatever laws the individual states may pass respecting insolvents, such
laws, if they in any manner impair the validity of contracts, are absoWe have from the first introduced and mainlutely null and void.
tained this great and salutary, and protecting principle in the fundamental articles of the national government; and yet Mr. Bristed can
say, and the reviewers in England can believe, that in this country the
laws are generally made to favor debtors at the expense of the creditors! Every well informed man knows the difficulty of legislating on
the subject of insolvents; and none better than the eminent living
now speak of the insohenl laws,
judicial characters in England.
as distinguished from the bankrupt laws; since the insolvent laws
which individual states have sometimes enacted in this country, resemble the ccssio bonoruin of the civil law, and the insolvent laws of
England, much more than the bankrupt system of tliat country.
We wish, before gentlemen in England give credit to such loose
calumnies as this of Mr. Bristed's upon the laws for the relief of
insolvent debtors in the United States, they would attend to their
own case, and to the difliculties whicii they themselves have experienced on this subject.
This would, we think, give some moderation to their fault-finding, and some measure to their language of
We v/ish they would consult Lord Eldon, Lord Redesdale,
rebuke.
Lord Aukland, Mr. Sergeant Runnington, the late, and Mr. Reynolds, the present judge of the insolvent debtor's court, upon the
unavoidable obstacles, and difficulties which lie in the way of uniting

We

We

o ]r::)
I

on this pubjcct tlio just rliiims of cr.ditors, with due cornpaHfiion for
honest l)ut imtnittmate d.-htors.
\\\u'i\ th*-/ have (l.mo this, wo
shall hear with somcwliat more patience, what tliey may
>oi; lo'lind
fault with, in systems adopted i»v tluir nei<;hl)ourfl.
It is well known that it has been the practice
of Parliament to
grant occasional relief to such insolvent debtors, as do n«.t come
within the provision of the luinkriipt laws.
And it beinsr fhou^jht
expedient to make a permanent provi^iion on the sid)jeet, Parliainriit
passed the act .x3 Geo. IN. rhnj). loj. This act, we believe, was

drawn by Lord IJedesdale, a man ..f the hiizhest lei,'al eminence,
and of great experience.
It has sixty seeti(.ns, and appears to have
been prepared with the utmost care and solicitude, in order that it
might prevent, on the one hand, the harsh and unfeeling confinement of honest debtors, and on the other, the practice of fraud by
the dishonest.
This act was limited to November 1MI8, and to the
end of the ne.\t session of Parliament. 'J'he powers and duties of
the act were to be exercised an«l discharged by a judae, or e<mi;uissioncr, who should be some "lit person, being a barrister or lawyer of
six years' standing at the court," and Mr. Serg«'ant l^lnningto'n was

Ue

appointed to this olVice.
have already said, that the act contained all the provision which could be thought of, to prevent fraud
on the one hand, and cruelty on the other; an application to be <iis-

charged was

be accompanied with an oiler to assign all his propwearing apparel, bedding, and tools of his trade,
never exceeding in all twenty pounds; and there must l>e annexed
to the petition a schedule of property and effects, and another of
debts due by the prisoner, and the prisoners' oath to the truth of
these schedules; and every creditor to be served with a copy "of the
petition and schedule, and notice inserted in the Gazette, and other
newspapers, and creditors to have a right to appear and to put any
questions to the prisoner, touching his conduct under oath; and assignees to be appointed to receive his assets, books, Jtc. of all sorts;
and then the court, after all, may annul his discharge if it shall appear to have been obtained by fraud, or revoke it, if it afterwards
appear that he has ability to pay his debts. The assignees arc required to get in effects and debts, and make distribution at the end
of three months, &c. with proper penalties for perjury; with a train
of exceptions, such as attorneys embezzling money, persons getting
money on false pretences, &c. who are not to be allowed the benefit
of the law.
Here then is a law for tlie relief of insolvent debtors, fully considered, and deliberately passed, guarded by all practicable securities,
and limitations, and placed under the administration of a competent
and learned court; and what is found to be the result? The law
was to expire in July last, at the end of the last session of parliament,
unless continued by another act.
To prevent this continuing act,
very numerous and very respectable petitions were laid on the taIimumeral)le and intoleraltle frauds
ble of the Lords and Commons.
were alleged to have been perjjetrated in the cases arising under the
act.
A committee of tlie House of Commons reported, if we mistake not, " that during the whole duration (jf the law, and out of
the prodigious number of cas«;s in which debtors had surrendered
to

erty, excepting
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and been discharged, there had not been received
above a penny in the pound upon tlie average of the debts discharged." This we quote from memory, but our statement is sufficiently
exact for our purpose.
We have thus alkided to the experience of England on the subject of insolvent debtors, not by way of an idle retort, but to expose
the intrinsic ditliculty of the subject, and to shut up the mouths of
half-informed, superficial and self-sufficient scribblers and rebukers,
on both sides the Atlantic. Would it not be wrong from the facts
which we have stated to infer a plausible case of enormous fraud
and corruption against English justice.'' If we were to try our hand
at such a paragraph as Mr. Bristed has written and the Quarterly
Review has cited against us, might we not say, " England is not a
country for a man to recover his debts. All her merchants, who
are debtors, are provided for, by what she calls her system of Bankruptcy, a stupendous system, which many of her most eminent lawyers have been honest enough to confess was productive of unmeasured fraud and injustice; and as to all the rest of her subjects who
may owe anything, there is the insolvent debtor's court, where anybody may be discharged; and of this court it is enough to say, that
during all its existence, although no man can be discharged without
surrendering all his property, which the law says shall go to his
creditors, yet in truth no creditor ever gets anything.
How much
the officers of the court get, we do not know; and what becomes of
that part which they do not get, we do not know, but we do know
their property,

that the creditor gets nothing."

We

forbear.

It

is

hardly

fit

to

mere purpose of showing how
It is a dangerous curiosity to commit
easily they may be written.
sins, only to learn or to show with what facility sins may be com-

write such paragraphs, even tor the

mitted.

An

act of the last session of Parliament was intended, M-e believe,
have continued the insolvent debtor's law to the present session.
Owing to mistake, however, the purpose was not efiected, and the
law is supposed to have expired, and proceedings under it are for
the present discontinued.
The subject, however, is before Parliament, and it will give us unmixed pleasure if the English government
shall be able to adopt such legislation on this equally important and
difficult subject as shall satisfy the necessities of its own case, and
afford light to the lawgivers of other countries.
In the meantime
let it not be understood, that the law of creditor and debtor is in a
worse state for the creditor in this country than in others. As before observed, some of the states may have occasionally departed,
and may still occasionally depart from the dictates of enlightened
wisdom on this subject, from a disposition to relieve hardship, and
from a vain and illusory hope of finding, in mere remedial legislation,
a relief against the pressure of the times, and the stagnation of
trade.
But the general scope and tendency of our laws is to give
creditors full and ample remedies, and to render property of all sorts
liable for debts.
We may say, inc'eed, that there is no country in
the world, in which a regard for the rights of property is more likely to prevail; for in no country was property ever so equally diffused,
to
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or was so ffroat a portion of tho niiiiifrical popiilntioii intcrfsJcd
directly in the laws wliicli protect it.
\Ve look iipi.n this so (•(|iial
(listril)Ution of pro|)erfy, and to tl»(^ re^jard paid to tlio ri<»lits ot" property in tliis country, as the great sateguards and security of tin*
conunon\v(!aIth.
Almost evt-ry man among ns is interested in preserving the state of tliiniis as it is; hecaii.se almost crvery man possesses property, and while he cannot see what he iniglit gain, he
sees (dearly what he might lose, hy (rhang(r.
think we may

We

perceive here a fair ground of h( lirf in the preservation of our repuhlican forms of government.
It is not less the language of r«'asori
than of experience, that jjroperty should have inllmiiee in the state,
whenever such a state of things exists, as that nulitary fame is not
supreme. If the tendency of the laws and institutions of society
he such, as that jiropcrty accumulates in few hands, a r«'al aristocThis is not a merely artilieial,
racy, in effect, exists in the land.
but a natural aristocracy; a concentration of political |)ower and influence in few hands, in consequence of large masses of |)ro|)crty
having accumulated in such hands. There is not a more dangerous
experiment than to place property in the hands of one class, and
Indeed such a state of things
political power in those of another.
have seen something like it in the ancient
could not long exist.
noblesse of France, in relation to whom the attempt seemed to be

We

make up, in positive power, or artificial distinction, what was wanThe genting in the natural influence of property and character.
erality of these personages, with all their pretensions to rank, and
to

their blazoning of heraldry, were infinitely inferior in respectaand in just influence in the state, to hundreds of the untitled
It will be disastrous,
but independent landholders of Great Britain.
indeed, for this latter country, whenever a separation shall take
all

bility,

place between the influence, the indirect, but the natural and salutary influence of property, and political influence, or political power.
They would not, and as we have already observed, in the absence
If one
of direct, military despotism, cannot be long separated.
changes hands, so will the other. If the property cannot retain the
political power, the political power will draw atler it the property.
his fellow laborers should, by any means, ol)tain
influence in the counties, towns, and boroughs of
England, than the IVIarquis of Buckingham, Lord Statlbrd, Lor<l
Fitzwilliam, and the other noblemen and gentlemen of great landed
At least so
estates, these estates would inevitably change hands.
Marquis
the
IJurdett,
Francis
Sir
when
therefore
and
seems
it
to us;
of Tavistock, and other individuals of rank and fortune, propose to
introduce into the government annual parliaments, and universal
ready to
suff"rage, we can hardly forbear inquiring whether they are

If orator

more

Hunt and

political

agree that property should be as equally divided as political power;
and if not, how they expect to sever things, which to us appear to
be intimately connected.
These speculations, however, are beside our present purpose. \\ e
mean only to say, that, in the j^esent state of the world, wherever

must
the people are not subject to military rule, the government
aggregate of
in a great measure be' under the guidance of that
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indirect but salutary influences, of which p^-operfy is an essential
ingredient; along with other ingredients, doubtless, of intelligence,
And that as in this counpublic spirit, and high and fair character.
try almost the whole people partake of the blessings of property,
so must they also partake in the desire to protect property, and of
The evils and difficourse the laws which furnish that protection.
culties whicli exist among us, in regard to insolvency, belong to the
The highly
subject itself, and are not confined to our community.
commercial state of the world has elevated two subjects of legislaOne respects
tion, in our day, to a very great degree of importance.
the prevention and punishment of those crimes which are committed
on property, such as theft, forgery, &c. which have increased, in
late times, far more than the more violent oflences, such as murder,
and assault, and the other crimes which spring from passion, revenge,
The otlier respects the provisions necessary to be made
or cruelty.
relative to insolvents, and the proper degree in which there may be
a mitigation, in certain cases, of the ancient rigor of imprisonment
for debt.
These important subjects are full of inherent ditliculties.
None of the ancient codes furnish examples which can be safely
followed, because such a state of society as exists now existed in
none of the ancient states. The systems adopted among the modern
nations are not yet satisfactory to themselves.
In France, we know
that these subjects have lately attracted much consideration.
In
Holland, a revision of the whole system is before a commission appointed for that purpose.
In England, one of these subjects, the
reformation of the criminal code, is before a committee of the House
of Commons, at the head of which is Sir James Macintosh.
The
bankrupt laws are, or lately have been, under investigation before
another committee, and the insolvent debtor act is receiving great
attention from some of the principal men in either House of Parliament.
In our own country, we know that Congress has for two
sessions discussed a proposed system of bankruptcy, and that several of the state legislatures are desirous, as far as their power extends, to make just and wise provisions on the subject of insolvency,
in case the power of Congress to establish a bankrupt system shall
not be exercised.
Intelligent men, we trust, will thus see, that the
law of creditor and debtor in the United States is not such as to cast
that imputation on the character of our legislation, which Mr. Bristed's book would authorise, and which the Quarterly Reviewers
would confirm and circulate. If our code be not perfect, neither is
the code of any other nation perfect; and whatever ignorant or prejudiced men may write or may believe about us, those who have
sense and candor will distinguish between what is inherent in a
difficult subject, and what is the result of unskilful or dishonest
legislation.
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LETTER OF MR. WEBSTER,
ADDRESSED TO REV. LOUfS mVIfiriT, BF.CRKTAUy OP TIIK PRI.soN t)IS<ll'l.l.\i:
SOCIETY, ON THE SUBJECT Ol" l.Ml'UI.-^O.N.ME.NT Foil DKin'.
\V;i^liii)i;t..ii,

Miiy 2, I8:)0.

—

Sir,
I have received your letter oftho UHli of April, askin«r my
opinion upon several questions, all relative to the .«ul)ji-ct of imprisonment for debt. I am (piite \villin<r to express my ij;cncral opinions on
that interesting subject, altliou<:h tlu'V arc not so matuicd as t<» be entitled to influence otlier nicies judiinicnts. 'J'bf cxisliu",' laws, I think,
call loudly for revision and anicndmont.
Vour lirst four (|uestioiis
seek to know what 1 think of imprisonment for small sums.
I
am
decidedly against it; I would carry the exemption to debts of tbirtv
Individual instances of evil or hardshij)
or forty dollars, at least.
might, I am aware, follow from such a ciiange; but I am persuaded
the general result would be favorable, in a high degree, to industry,
sobriety, and good morals, as well as to personal liberf\
You ask, in the next place, what I think t)f imi)risonment for d<bt
in any case wliere there is no evidence of fraud.
Certainly 1 am
of opinion that there should be no imprisonment for debt, where it
appears that no iVaud has been practised, or intended, eitber in conBut, then, it seems to me,
tracting the debt or in omiltii)g to [)ay it.
that, when a man does not fullil a lawful |)romise, he ought to show
his inability, and to show also that his own coiuluct has been lair
and honest. lie ouglit'not to be allowed merely to saij he cannot
pay, and then to call on the creditor to prove that his inability is
He ought to show why he does not and
pretended or fraudulent.
cannot fultil his contract, and to give reasonable evidence that he
has not acted fraudulently; and, this being done, his person ought
In the first place, the creditor is entitled to
to be held no longer.
the oath of his debtor, and, in the next place, to satisfactory explanation of any suspicious circumstances.
There are two sorts of fraud, either of which, when proved, ought
to prevent a liberation of the person, viz: fraud in contracting the
debt, and fraud in concealing, or making way with, the means of
payment. And the usual provisions of the bankrupt act ought to
be added, that no one should be discharged, who is |)roved to have
lost money in any species of gaming; and I should include, in this
.

class, all adventurers in lotteries.

Having tendered

his

own

oath,

and

just explanation of any circumstances of suspicion, if there be
such, and not having lost money by gaming, the debtor ought to be
discharged at once; which answers another of your cpiestions; for

made

the detention of thirty days, before the oath can be taken, appears
to me wholly useless.
You are pleased to ask whether, in my judgment. Christians can,
with a good conscience, imprison, either other Christians, or infulcLs.
He would be very little of a Christian, 1 think, who should make a
difference, in such a case, and be willing to use a degree of severity
towards Jew or (Jreck, which he woidd not use towards one of his

own

faith.

Whether conscientious men can

iini)rison

anybody

for
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debt,

whom

they do not believe dishonest or fraudulent,

is

a question

which every man, while the law allows such imprisonment, must deIn answer to your inquiry, whether I have found
cide for himself
it necessary to use such coercion, in regard to debts of my own, I
have to say, that I never imprisoned any man for my own debt, under any circumstances; nor have I, in five and twenty years' professional practice, ever

recommended

where there was manifest

it

proof, or violent

to others,

except in cases

and unexplained suspicion,

of intentional fraud.
Imprisonment for debt, my dear sir, as it is now practised, is, in
my judgment, a great evil; and, it seems to me, an effectual remedy
Nineteen twentieths of
for the larger part of the evil is obvious.
the whole of it would be relieved, in my opinion, if imprisonment
for small debts were to be abolished.- That object I believe to be
attainable; and to its attainment, I think, the main attention of those
who take an interest in the subject should be directed. Small credits are often given, on the confidence of being able to collect the
debt by the terrors of the jail; great ones, seldom or never.
Three simple provisions would accomplish all, in my opinion, that
may be considered as absolutely required to a just state of the law,
respecting imprisonment for debt in Massachusetts.
1. That no imprisonment should be allowed, when the debts, exclusive of costs, did not amount to ^ 30.
2. That there should be no necessity of imprisonment for thirty
days, as preliminary to taking the poor debtor's oath; nor any longer
detention than such as is necessary to give parties notice, and time
to prepare for examination; and that a convenient number of magistrates, in every county, should, for the purpose of administering
the oaths, be appointed by the government; and that such magistrates should be clothed with such further powers as might be thought
expedient, in order to enable them to make a thorough investigation of the fairness or fraud of the debtor's conduct.
3. That in cases where the debtor had been discharged, if the
creditor would make oath to newly discovered evidence, proving
original fraud, or, to his belief, that the debtor had subsequently
received property, and concealed or withheld the same from his creditors, it should be competent to such creditor to have investigation of
such charge, and, if made out, to have execution against the person,
and if not made out, that the creditor should pay the cost of the
proceeding.
Other provisions might doubtless be useful; but if these three
alone could be obtained, they would, in a great measure, clear the
jails of debtors, and give general satisfaction, I have no doubt, to
creditors.

add that the imprisonment of females in the common
is a barbarism which ought not to be tolerated.
Instances of such imprisonment, though rare, do yet sometimes occur, under circumstances that shock every humane mind.
In this
respect, the law ought, in my judgment, to be altogether reformed.
I

ought

jails, for

to

mere debt,

H^

